
 

 

 S-036 (10/2008) 
01122018.1155 Page 1 of 1 

2017 CRC Session  The Constitution Revision Commission  

 COMMITTEE MEETING EXPANDED AGENDA 

   

    DECLARATION OF RIGHTS 

 Commissioner Carlton, Chair 

 Commissioner Stemberger, Vice Chair 

 
MEETING DATE: Thursday, January 11, 2018 

TIME: 1:00—5:00 p.m. 
PLACE: Room 105, Gerald L. Gunter Building, 2540 Shumard Oak Boulevard, Tallahassee, Florida 

MEMBERS: Commissioner Carlton, Chair; Commissioner Stemberger, Vice Chair; Commissioners Donalds, 
Gainey, Johnson, Joyner, and Lester 

 

TAB 
PROPOSAL NO. and 

INTRODUCER 
PROPOSAL DESCRIPTION and 

COMMITTEE ACTIONS COMMITTEE ACTION 

 
 
 

 
Workshop on Long-Term Care Resident Rights 
 
 

 
Discussed 
        
 

 
 
 

 
Note: Public comment will be taken on all noticed agenda items. 
 
 

 
 
 

 



 

 

 

WORKSHOP ON LONG-TERM CARE RESIDENT RIGHTS   

DECLARATION OF RIGHTS COMMITTEE 

January 11, 2018 

1 PM – 5 PM 

Room 105 – Gerald L. Gunter Building 

2540 Shumard Oaks Boulevard 

Tallahassee, Florida 

Table of Contents 
 

Florida Long-Term Care Resident Rights ........................................................................... Tab 1 

 Section(s) 400.22-400.0238, Florida Statutes 

 Section(s) 429.28-429.298, Florida Statutes 

 

Commissioner Proposal(s)  ................................................................................................... Tab 2 

 Proposal 88 (Heuchan) 

 

Guest Speakers  ...................................................................................................................... Tab 3 

 Michael Milliken, State Long-term Care Ombudsman 

 Lauchlin T. Waldoch, Esq., Waldoch & McConnaughhay, P.A. 

 Donna J. Fudge, Esq., Fudge & McArthur, P.A. 

 Kenneth L. Connor, Esq., Connor & Connor, LLC 

 

Reference Materials   ............................................................................................................. Tab 4 

 The Florida Senate Committee on Health, Aging, and Long-Term Care, “Long-Term Care 

Affordability and Availability,” (Interim Project Report 2001-025) (February 2001). 

 Larry Polivka, Jennifer R. Salmon, Kathryn Hyer, Christopher Johnson and Deborah 

Hedgecock, “The Nursing Home Problem in Florida,” THE GERONTOLOGIST, Vol. 43, 

Special Issue II, 7-18 (2003). 

 U.S. Department of Health and Human Services, “The Nursing Home Liability Insurance 

Market: A Case Study of Florida.” (June 2006). 

 

Public Comment ..................................................................................................................... Tab 5 

 



 

 

WORKSHOP ON LONG-TERM CARE RESIDENT RIGHTS   

DECLARATION OF RIGHTS COMMITTEE 

January 11, 2018 

1 PM – 5 PM 

Room 105 – Gerald L. Gunter Building 

2540 Shumard Oaks Boulevard 

Tallahassee, Florida 
 

 

 

 

 

 

 

 

WORKSHOP PACKET  

TAB 1 



Page 1 of 16 
Nursing Homes 

Section(s) 400.22-400.0238, Florida Statutes 
 

CHAPTER 400 

NURSING HOMES AND RELATED HEALTH CARE FACILITIES 

PART II 

NURSING HOMES  

(ss. 400.011-400.334) 

 

400.022 Residents’ rights.— 

(1) All licensees of nursing home facilities shall adopt and make public a statement of the rights 

and responsibilities of the residents of such facilities and shall treat such residents in accordance with 

the provisions of that statement. The statement shall assure each resident the following: 

(a) The right to civil and religious liberties, including knowledge of available choices and the right 

to independent personal decision, which will not be infringed upon, and the right to encouragement 

and assistance from the staff of the facility in the fullest possible exercise of these rights. 

(b) The right to private and uncensored communication, including, but not limited to, receiving and 

sending unopened correspondence, access to a telephone, visiting with any person of the resident’s 

choice during visiting hours, and overnight visitation outside the facility with family and friends in 

accordance with facility policies, physician orders, and Title XVIII (Medicare) and Title XIX (Medicaid) of 

the Social Security Act regulations, without the resident’s losing his or her bed. Facility visiting hours 

shall be flexible, taking into consideration special circumstances such as, but not limited to, out-of-

town visitors and working relatives or friends. Unless otherwise indicated in the resident care plan, the 

licensee shall, with the consent of the resident and in accordance with policies approved by the 

agency, permit recognized volunteer groups, representatives of community-based legal, social, mental 

health, and leisure programs, and members of the clergy access to the facility during visiting hours for 

the purpose of visiting with and providing services to any resident. 

(c) Any entity or individual that provides health, social, legal, or other services to a resident has 

the right to have reasonable access to the resident. The resident has the right to deny or withdraw 

consent to access at any time by any entity or individual. Notwithstanding the visiting policy of the 

facility, the following individuals must be permitted immediate access to the resident: 

1. Any representative of the federal or state government, including, but not limited to, 

representatives of the Department of Children and Families, the Department of Health, the Agency for 

Health Care Administration, the Office of the Attorney General, and the Department of Elderly Affairs; 

any law enforcement officer; any representative of the State Long-Term Care Ombudsman Program; 

and the resident’s individual physician. 
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2. Subject to the resident’s right to deny or withdraw consent, immediate family or other relatives 

of the resident. 

The facility must allow representatives of the State Long-Term Care Ombudsman Program to 

examine a resident’s clinical records with the permission of the resident or the resident’s legal 

representative and consistent with state law. 

(d) The right to present grievances on behalf of himself or herself or others to the staff or 

administrator of the facility, to governmental officials, or to any other person; to recommend changes 

in policies and services to facility personnel; and to join with other residents or individuals within or 

outside the facility to work for improvements in resident care, free from restraint, interference, 

coercion, discrimination, or reprisal. This right includes access to ombudsmen and advocates and the 

right to be a member of, to be active in, and to associate with advocacy or special interest groups. The 

right also includes the right to prompt efforts by the facility to resolve resident grievances, including 

grievances with respect to the behavior of other residents. 

(e) The right to organize and participate in resident groups in the facility and the right to have the 

resident’s family meet in the facility with the families of other residents. 

(f) The right to participate in social, religious, and community activities that do not interfere with 

the rights of other residents. 

(g) The right to examine, upon reasonable request, the results of the most recent inspection of the 

facility conducted by a federal or state agency and any plan of correction in effect with respect to the 

facility. 

(h) The right to manage his or her own financial affairs or to delegate such responsibility to the 

licensee, but only to the extent of the funds held in trust by the licensee for the resident. A quarterly 

accounting of any transactions made on behalf of the resident shall be furnished to the resident or the 

person responsible for the resident. The facility may not require a resident to deposit personal funds 

with the facility. However, upon written authorization of a resident, the facility must hold, safeguard, 

manage, and account for the personal funds of the resident deposited with the facility as follows: 

1. The facility must establish and maintain a system that ensures a full, complete, and separate 

accounting, according to generally accepted accounting principles, of each resident’s personal funds 

entrusted to the facility on the resident’s behalf. 

2. The accounting system established and maintained by the facility must preclude any 

commingling of resident funds with facility funds or with the funds of any person other than another 

resident. 

3. A quarterly accounting of any transaction made on behalf of the resident shall be furnished to 

the resident or the person responsible for the resident. 
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4. Upon the death of a resident with personal funds deposited with the facility, the facility must 

convey within 30 days the resident’s funds, including interest, and a final accounting of those funds, to 

the individual or probate jurisdiction administering the resident’s estate, or, if a personal 

representative has not been appointed within 30 days, to the resident’s spouse or adult next of kin 

named in the beneficiary designation form provided for in s. 400.162(6). 

5. The facility may not impose a charge against the personal funds of a resident for any item or 

service for which payment is made under Title XVIII or Title XIX of the Social Security Act. 

(i) The right to be fully informed, in writing and orally, prior to or at the time of admission and 

during his or her stay, of services available in the facility and of related charges for such services, 

including any charges for services not covered under Title XVIII or Title XIX of the Social Security Act or 

not covered by the basic per diem rates and of bed reservation and refund policies of the facility. 

(j) The right to be adequately informed of his or her medical condition and proposed treatment, 

unless the resident is determined to be unable to provide informed consent under Florida law, or the 

right to be fully informed in advance of any nonemergency changes in care or treatment that may 

affect the resident’s well-being; and, except with respect to a resident adjudged incompetent, the 

right to participate in the planning of all medical treatment, including the right to refuse medication 

and treatment, unless otherwise indicated by the resident’s physician; and to know the consequences 

of such actions. 

(k) The right to refuse medication or treatment and to be informed of the consequences of such 

decisions, unless determined unable to provide informed consent under state law. When the resident 

refuses medication or treatment, the nursing home facility must notify the resident or the resident’s 

legal representative of the consequences of such decision and must document the resident’s decision in 

his or her medical record. The nursing home facility must continue to provide other services the 

resident agrees to in accordance with the resident’s care plan. 

(l) The right to receive adequate and appropriate health care and protective and support services, 

including social services; mental health services, if available; planned recreational activities; and 

therapeutic and rehabilitative services consistent with the resident care plan, with established and 

recognized practice standards within the community, and with rules as adopted by the agency. 

(m) The right to have privacy in treatment and in caring for personal needs; to close room doors 

and to have facility personnel knock before entering the room, except in the case of an emergency or 

unless medically contraindicated; and to security in storing and using personal possessions. Privacy of 

the resident’s body shall be maintained during, but not limited to, toileting, bathing, and other 

activities of personal hygiene, except as needed for resident safety or assistance. Residents’ personal 

and medical records shall be confidential and exempt from the provisions of s. 119.07(1). 
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(n) The right to be treated courteously, fairly, and with the fullest measure of dignity and to 

receive a written statement and an oral explanation of the services provided by the licensee, including 

those required to be offered on an as-needed basis. 

(o) The right to be free from mental and physical abuse, corporal punishment, extended involuntary 

seclusion, and from physical and chemical restraints, except those restraints authorized in writing by a 

physician for a specified and limited period of time or as are necessitated by an emergency. In case of 

an emergency, restraint may be applied only by a qualified licensed nurse who shall set forth in writing 

the circumstances requiring the use of restraint, and, in the case of use of a chemical restraint, a 

physician shall be consulted immediately thereafter. Restraints may not be used in lieu of staff 

supervision or merely for staff convenience, for punishment, or for reasons other than resident 

protection or safety. 

(p) The right to be transferred or discharged only for medical reasons or for the welfare of other 

residents, and the right to be given reasonable advance notice of no less than 30 days of any 

involuntary transfer or discharge, except in the case of an emergency as determined by a licensed 

professional on the staff of the nursing home, or in the case of conflicting rules and regulations which 

govern Title XVIII or Title XIX of the Social Security Act. For nonpayment of a bill for care received, the 

resident shall be given 30 days’ advance notice. A licensee certified to provide services under Title XIX 

of the Social Security Act may not transfer or discharge a resident solely because the source of 

payment for care changes. Admission to a nursing home facility operated by a licensee certified to 

provide services under Title XIX of the Social Security Act may not be conditioned upon a waiver of 

such right, and any document or provision in a document which purports to waive or preclude such 

right is void and unenforceable. Any licensee certified to provide services under Title XIX of the Social 

Security Act that obtains or attempts to obtain such a waiver from a resident or potential resident shall 

be construed to have violated the resident’s rights as established herein and is subject to disciplinary 

action as provided in subsection (3). The resident and the family or representative of the resident shall 

be consulted in choosing another facility. 

(q) The right to freedom of choice in selecting a personal physician; to obtain pharmaceutical 

supplies and services from a pharmacy of the resident’s choice, at the resident’s own expense or 

through Title XIX of the Social Security Act; and to obtain information about, and to participate in, 

community-based activities programs, unless medically contraindicated as documented by a physician 

in the resident’s medical record. If a resident chooses to use a community pharmacy and the facility in 

which the resident resides uses a unit-dose system, the pharmacy selected by the resident shall be one 

that provides a compatible unit-dose system, provides service delivery, and stocks the drugs normally 

used by long-term care residents. If a resident chooses to use a community pharmacy and the facility in 
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which the resident resides does not use a unit-dose system, the pharmacy selected by the resident 

shall be one that provides service delivery and stocks the drugs normally used by long-term care 

residents. 

(r) The right to retain and use personal clothing and possessions as space permits, unless to do so 

would infringe upon the rights of other residents or unless medically contraindicated as documented in 

the resident’s medical record by a physician. If clothing is provided to the resident by the licensee, it 

shall be of reasonable fit. 

(s) The right to have copies of the rules and regulations of the facility and an explanation of the 

responsibility of the resident to obey all reasonable rules and regulations of the facility and to respect 

the personal rights and private property of the other residents. 

(t) The right to receive notice before the room of the resident in the facility is changed. 

(u) The right to be informed of the bed reservation policy for a hospitalization. The nursing home 

shall inform a private-pay resident and his or her responsible party that his or her bed will be reserved 

for any single hospitalization for a period up to 30 days provided the nursing home receives 

reimbursement. Any resident who is a recipient of assistance under Title XIX of the Social Security Act, 

or the resident’s designee or legal representative, shall be informed by the licensee that his or her bed 

will be reserved for any single hospitalization for the length of time for which Title XIX reimbursement 

is available, up to 15 days; but that the bed will not be reserved if it is medically determined by the 

agency that the resident will not need it or will not be able to return to the nursing home, or if the 

agency determines that the nursing home’s occupancy rate ensures the availability of a bed for the 

resident. Notice shall be provided within 24 hours of the hospitalization. 

(v) For residents of Medicaid or Medicare certified facilities, the right to challenge a decision by the 

facility to discharge or transfer the resident, as required under 42 C.F.R. s. 483.12. 

(2) The licensee for each nursing home shall orally inform the resident of the resident’s rights and 

provide a copy of the statement required by subsection (1) to each resident or the resident’s legal 

representative at or before the resident’s admission to a facility. The licensee shall provide a copy of 

the resident’s rights to each staff member of the facility. Each such licensee shall prepare a written 

plan and provide appropriate staff training to implement the provisions of this section. The written 

statement of rights must include a statement that a resident may file a complaint with the agency or 

state or local ombudsman council. The statement must be in boldfaced type and include the telephone 

number and e-mail address of the State Long-Term Care Ombudsman Program and the telephone 

numbers of the local ombudsman council and the Elder Abuse Hotline operated by the Department of 

Children and Families. 
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(3) Any violation of the resident’s rights set forth in this section constitutes grounds for action by 

the agency under s. 400.102, s. 400.121, or part II of chapter 408. In order to determine whether the 

licensee is adequately protecting residents’ rights, the licensure inspection of the facility must include 

private informal conversations with a sample of residents to discuss residents’ experiences within the 

facility with respect to rights specified in this section and general compliance with standards and 

consultation with the State Long-Term Care Ombudsman Program. 

(4) Any person who submits or reports a complaint concerning a suspected violation of the 

resident’s rights or concerning services or conditions in a facility or who testifies in any administrative 

or judicial proceeding arising from such complaint shall have immunity from any criminal or civil 

liability therefor, unless that person has acted in bad faith, with malicious purpose, or if the court 

finds that there was a complete absence of a justiciable issue of either law or fact raised by the losing 

party. 

History.—s. 8, ch. 76-201; s. 1, ch. 77-174; ss. 1, 9, ch. 79-268; ss. 2, 18, ch. 80-186; s. 2, ch. 81-318; ss. 11, 19, ch. 

82-148; ss. 5, 79, 83, ch. 83-181; s. 1, ch. 84-144; s. 15, ch. 90-347; s. 30, ch. 93-177; ss. 3, 49, ch. 93-217; s. 764, ch. 

95-148; s. 226, ch. 96-406; s. 118, ch. 99-8; s. 5, ch. 99-394; ss. 70, 137, ch. 2000-349; s. 57, ch. 2000-367; s. 33, ch. 

2001-62; s. 56, ch. 2007-230; s. 123, ch. 2014-19; s. 43, ch. 2015-2; s. 21, ch. 2015-31; s. 48, ch. 2016-10. 

 

400.023 Civil enforcement.— 

(1) An exclusive cause of action for negligence or a violation of residents’ rights as specified under 

this part which alleges direct or vicarious liability for the personal injury or death of a nursing home 

resident arising from such negligence or violation of rights and which seeks damages for such injury or 

death may be brought only against the licensee, the licensee’s management or consulting company, 

the licensee’s managing employees, and any direct caregivers, whether employees or contractors. A 

passive investor is not liable under this section. An action against any other individual or entity may be 

brought only pursuant to subsection (3). 

(a) The action may be brought by the resident or his or her guardian, by a person or organization 

acting on behalf of a resident with the consent of the resident or his or her guardian, or by the 

personal representative of the estate of a deceased resident regardless of the cause of death. 

(b) If the action alleges a claim for the resident’s rights or for negligence that caused the death of 

the resident, the claimant shall, after the verdict, but before the judgment is entered, elect survival 

damages pursuant to s. 46.021 or wrongful death damages pursuant to s. 768.21. If the action alleges a 

claim for the resident’s rights or for negligence that did not cause the death of the resident, the 

personal representative of the estate may recover damages for the negligence that caused injury to the 

resident. 
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(c) The action may be brought in any court of competent jurisdiction to enforce such rights and to 

recover actual and punitive damages for the violation of the rights of a resident or for negligence. 

(d) A resident who prevails in seeking injunctive relief or an administrative remedy is entitled to 

recover the costs of the action, and reasonable attorney fees assessed against the defendant of up to 

$25,000. Fees shall be awarded solely for the injunctive or administrative relief and not for any claim 

or action for damages whether such claim or action is brought with a request for an injunction or 

administrative relief or as a separate action, except as provided under s. 768.79 or the Florida Rules of 

Civil Procedure. 

(e) This section does not preclude theories of recovery not arising out of negligence or s. 400.022 

which are available to a resident or to the agency. Chapter 766 does not apply to a cause of action 

brought under ss. 400.023-400.0238. 

(2) As used in this section, the term: 

(a) “Licensee” means an individual, corporation, partnership, firm, association, governmental 

entity, or other entity that is issued a permit, registration, certificate, or license by the agency and 

that is legally responsible for all aspects of the operation of the nursing home facility. 

(b) “Management or consulting company” means an individual or entity who contracts with, or 

receives a fee from, a licensee to provide any of the following services for a nursing home facility: 

1. Hiring or firing of the administrator or director of nursing; 

2. Controlling or having control over the staffing levels at the facility; 

3. Having control over the budget of the facility; or 

4. Implementing and enforcing the policies and procedures of the facility. 

(c) “Passive investor” means an individual or entity that has an interest in a facility but does not 

participate in the decisionmaking or operations of the facility. 

(3) A cause of action may not be asserted against an individual or entity other than the licensee, 

the licensee’s management or consulting company, the licensee’s managing employees, and any direct 

caregivers, whether employees or contractors, unless, after a motion for leave to amend hearing, the 

court or an arbitration panel determines that there is sufficient evidence in the record or proffered by 

the claimant to establish a reasonable showing that: 

(a) The individual or entity owed a duty of reasonable care to the resident and that the individual 

or entity breached that duty; and 

(b) The breach of that duty is a legal cause of loss, injury, death, or damage to the resident. 

For purposes of this subsection, if, in a proposed amended pleading, it is asserted that such cause of 

action arose out of the conduct, transaction, or occurrence set forth or attempted to be set forth in 

the original pleading, the proposed amendment relates back to the original pleading. 
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(4) In a claim brought pursuant to this part alleging a violation of residents’ rights or negligence 

causing injury to or the death of a resident, the claimant has the burden of proving, by a 

preponderance of the evidence, that: 

(a) The defendant owed a duty to the resident; 

(b) The defendant breached the duty to the resident; 

(c) The breach of the duty is a legal cause of loss, injury, death, or damage to the resident; and 

(d) The resident sustained loss, injury, death, or damage as a result of the breach. 

This part does not create strict liability. A violation of the rights set forth in s. 400.022, in any other 

standard or guidelines specified in this part, or in any applicable administrative standard or guidelines 

of this state or a federal regulatory agency is evidence of negligence but is not considered negligence 

per se. 

(5) In a claim brought pursuant to this section, a licensee, individual, or entity has a duty to 

exercise reasonable care. Reasonable care is that degree of care which a reasonably careful licensee, 

individual, or entity would use under like circumstances. 

(6) In a claim for a residents’ rights violation or negligence by a nurse licensed under part I of 

chapter 464, such nurse has the duty to exercise care consistent with the prevailing professional 

standard of care for a nurse. The prevailing professional standard of care for a nurse is that level of 

care, skill, and treatment which, in light of all relevant surrounding circumstances, is recognized as 

acceptable and appropriate by reasonably prudent similar nurses. 

(7) A licensee is not liable for the medical negligence of a physician rendering care or treatment to 

the resident except for the administrative services of a medical director as required under this part. 

This subsection does not protect a licensee, individual, or entity from liability for failure to provide a 

resident with appropriate observation, assessment, nursing diagnosis, planning, intervention, and 

evaluation of care by nursing staff. 

(8) The resident or the resident’s legal representative shall serve a copy of a complaint alleging in 

whole or in part a violation of any rights specified in this part to the agency at the time of filing the 

initial complaint with the clerk of the court for the county in which the action is pursued. The 

requirement of providing a copy of the complaint to the agency does not impair the resident’s legal 

rights or ability to seek relief for his or her claim. 

(9) An action under this part for a violation of rights or negligence recognized herein is not a claim 

for medical malpractice, and s. 768.21(8) does not apply to a claim alleging death of the resident. 

History.—ss. 3, 18, ch. 80-186; s. 2, ch. 81-318; ss. 6, 79, 83, ch. 83-181; s. 51, ch. 83-218; s. 1, ch. 86-79; s. 30, ch. 

93-177; ss. 4, 49, ch. 93-217; s. 765, ch. 95-148; s. 30, ch. 99-225; s. 4, ch. 2001-45; s. 34, ch. 2001-62; s. 1, ch. 2014-83. 
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400.0233 Presuit notice; investigation; notification of violation of resident’s rights or alleged 

negligence; claims evaluation procedure; informal discovery; review; settlement offer; 

mediation.— 

(1) As used in this section, the term: 

(a) “Claim for resident’s rights violation or negligence” means a negligence claim alleging injury to 

or the death of a resident arising out of an asserted violation of the rights of a resident under s. 

400.022 or an asserted deviation from the applicable standard of care. 

(b) “Insurer” means any self-insurer authorized under s. 627.357, liability insurance carrier, joint 

underwriting association, or uninsured prospective defendant. 

(2) Prior to filing a claim for a violation of a resident’s rights or a claim for negligence, a claimant 

alleging injury to or the death of a resident shall notify each prospective defendant by certified mail, 

return receipt requested, of an asserted violation of a resident’s rights provided in s. 400.022 or 

deviation from the standard of care. Such notification shall include an identification of the rights the 

prospective defendant has violated and the negligence alleged to have caused the incident or incidents 

and a brief description of the injuries sustained by the resident which are reasonably identifiable at the 

time of notice. The notice shall contain a certificate of counsel that counsel’s reasonable investigation 

gave rise to a good faith belief that grounds exist for an action against each prospective defendant. 

(3)(a) No suit may be filed for a period of 75 days after notice is mailed to any prospective 

defendant. During the 75-day period, the prospective defendants or their insurers shall conduct an 

evaluation of the claim to determine the liability of each defendant and to evaluate the damages of 

the claimants. Each defendant or insurer of the defendant shall have a procedure for the prompt 

evaluation of claims during the 75-day period. The procedure shall include one or more of the 

following: 

1. Internal review by a duly qualified facility risk manager or claims adjuster; 

2. Internal review by counsel for each prospective defendant; 

3. A quality assurance committee authorized under any applicable state or federal statutes or 

regulations; or 

4. Any other similar procedure that fairly and promptly evaluates the claims. 

Each defendant or insurer of the defendant shall evaluate the claim in good faith. 

(b) At or before the end of the 75 days, the defendant or insurer of the defendant shall provide the 

claimant with a written response: 

1. Rejecting the claim; or 

2. Making a settlement offer. 
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(c) The response shall be delivered to the claimant if not represented by counsel or to the 

claimant’s attorney, by certified mail, return receipt requested. Failure of the prospective defendant 

or insurer of the defendant to reply to the notice within 75 days after receipt shall be deemed a 

rejection of the claim for purposes of this section. 

(4) The notification of a violation of a resident’s rights or alleged negligence shall be served within 

the applicable statute of limitations period; however, during the 75-day period, the statute of 

limitations is tolled as to all prospective defendants. Upon stipulation by the parties, the 75-day period 

may be extended and the statute of limitations is tolled during any such extension. Upon receiving 

written notice by certified mail, return receipt requested, of termination of negotiations in an 

extended period, the claimant shall have 60 days or the remainder of the period of the statute of 

limitations, whichever is greater, within which to file suit. 

(5) No statement, discussion, written document, report, or other work product generated by presuit 

claims evaluation procedures under this section is discoverable or admissible in any civil action for any 

purpose by the opposing party. All participants, including, but not limited to, physicians, investigators, 

witnesses, and employees or associates of the defendant, are immune from civil liability arising from 

participation in the presuit claims evaluation procedure. Any licensed physician or registered nurse 

may be retained by either party to provide an opinion regarding the reasonable basis of the claim. The 

presuit opinions of the expert are not discoverable or admissible in any civil action for any purpose by 

the opposing party. 

(6) Upon receipt by a prospective defendant of a notice of claim, the parties shall make 

discoverable information available without formal discovery as provided in subsection (7). 

(7) Informal discovery may be used by a party to obtain unsworn statements and the production of 

documents or things as follows: 

(a) Unsworn statements.—Any party may require other parties to appear for the taking of an 

unsworn statement. Such statements may be used only for the purpose of claims evaluation and are not 

discoverable or admissible in any civil action for any purpose by any party. A party seeking to take the 

unsworn statement of any party must give reasonable notice in writing to all parties. The notice must 

state the time and place for taking the statement and the name and address of the party to be 

examined. Unless otherwise impractical, the examination of any party must be done at the same time 

by all other parties. Any party may be represented by counsel at the taking of an unsworn statement. 

An unsworn statement may be recorded electronically, stenographically, or on videotape. The taking of 

unsworn statements is subject to the provisions of the Florida Rules of Civil Procedure and may be 

terminated for abuses. 
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(b) Documents or things.—Any party may request discovery of relevant documents or things. The 

documents or things must be produced, at the expense of the requesting party, within 20 days after 

the date of receipt of the request. A party is required to produce relevant and discoverable documents 

or things within that party’s possession or control, if in good faith it can reasonably be done within the 

timeframe of the claims evaluation process. 

(8) Each request for and notice concerning informal discovery pursuant to this section must be in 

writing, and a copy thereof must be sent to all parties. Such a request or notice must bear a certificate 

of service identifying the name and address of the person to whom the request or notice is served, the 

date of the request or notice, and the manner of service thereof. 

(9) If a prospective defendant makes a written settlement offer, the claimant shall have 15 days 

from the date of receipt to accept the offer. An offer shall be deemed rejected unless accepted by 

delivery of a written notice of acceptance. 

(10) To the extent not inconsistent with this part, the provisions of the Florida Mediation Code, 

Florida Rules of Civil Procedure, shall be applicable to such proceedings. 

(11) Within 30 days after the claimant’s receipt of the defendant’s response to the claim, the 

parties or their designated representatives shall meet in mediation to discuss the issues of liability and 

damages in accordance with the mediation rules of practice and procedures adopted by the Supreme 

Court. Upon stipulation of the parties, this 30-day period may be extended and the statute of 

limitations is tolled during the mediation and any such extension. At the conclusion of mediation, the 

claimant shall have 60 days or the remainder of the period of the statute of limitations, whichever is 

greater, within which to file suit. 

History.—s. 5, ch. 2001-45. 

 

400.0234 Availability of facility records for investigation of resident’s rights violations and 

defenses; penalty.— 

(1) Failure to provide complete copies of a resident’s records, including, but not limited to, all 

medical records and the resident’s chart, within the control or possession of the facility in accordance 

with s. 400.145 shall constitute evidence of failure of that party to comply with good faith discovery 

requirements and shall waive the good faith certificate and presuit notice requirements under this part 

by the requesting party. 

(2) No facility shall be held liable for any civil damages as a result of complying with this section. 

History.—s. 6, ch. 2001-45. 
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400.0235 Certain provisions not applicable to actions under this part.—An action under this part 

for a violation of rights or negligence recognized under this part is not a claim for medical malpractice, 

and the provisions of s. 768.21(8) do not apply to a claim alleging death of the resident. 

History.—s. 7, ch. 2001-45. 

 

400.0236 Statute of limitations.— 

(1) Any action for damages brought under this part shall be commenced within 2 years from the 

time the incident giving rise to the action occurred or within 2 years from the time the incident is 

discovered or should have been discovered with the exercise of due diligence; however, in no event 

shall the action be commenced later than 4 years from the date of the incident or occurrence out of 

which the cause of action accrued. 

(2) In those actions covered by this subsection in which it can be shown that fraudulent 

concealment or intentional misrepresentation of fact prevented the discovery of the injury, the period 

of limitations is extended forward 2 years from the time that the injury is discovered with the exercise 

of due diligence, but in no event for more than 6 years from the date the incident giving rise to the 

injury occurred. 

(3) This section shall apply to causes of action that have accrued prior to the effective date of this 

section; however, any such cause of action that would not have been barred under prior law may be 

brought within the time allowed by prior law or within 2 years after the effective date of this section, 

whichever is earlier, and will be barred thereafter. In actions where it can be shown that fraudulent 

concealment or intentional misrepresentation of fact prevented the discovery of the injury, the period 

of limitations is extended forward 2 years from the time that the injury is discovered with the exercise 

of due diligence, but in no event more than 4 years from the effective date of this section. 

History.—s. 8, ch. 2001-45. 

 

400.0237 Punitive damages; pleading; burden of proof.— 

(1) A claim for punitive damages may not be brought under this part unless there is a showing by 

admissible evidence that has been submitted by the parties that provides a reasonable basis for 

recovery of such damages when the criteria in this section are applied. 

(a) The claimant may move to amend her or his complaint to assert a claim for punitive damages as 

allowed by the rules of civil procedure in accordance with evidentiary requirements set forth in this 

section. 

(b) The court shall conduct a hearing to determine whether there is sufficient admissible evidence 

submitted by the parties to ensure that there is a reasonable basis to believe that the claimant, at 
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trial, will be able to demonstrate by clear and convincing evidence that the recovery of such damages 

is warranted under a claim for direct liability as specified in subsection (2) or under a claim for 

vicarious liability as specified in subsection (3). 

(c) The rules of civil procedure shall be liberally construed so as to allow the claimant discovery of 

evidence which appears reasonably calculated to lead to admissible evidence on the issue of punitive 

damages. Discovery of financial worth may not proceed until the pleading on punitive damages is 

approved by the court. 

(2) A defendant may be held liable for punitive damages only if the trier of fact, by clear and 

convincing evidence, finds that a specific person or corporate defendant actively and knowingly 

participated in intentional misconduct or engaged in conduct that constitutes gross negligence and 

contributed to the loss, damages, or injury suffered by the claimant. As used in this section, the term: 

(a) “Intentional misconduct” means that the defendant against whom punitive damages are sought 

had actual knowledge of the wrongfulness of the conduct and the high probability that injury or 

damage to the claimant would result and, despite that knowledge, intentionally pursued that course of 

conduct, resulting in injury or damage. 

(b) “Gross negligence” means that a defendant’s conduct was so reckless or wanting in care that it 

constituted a conscious disregard or indifference to the life, safety, or rights of persons exposed to 

such conduct. 

(3) In the case of vicarious liability of an individual, employer, principal, corporation, or other legal 

entity, punitive damages may not be imposed for the conduct of an employee or agent unless the 

conduct of the employee or agent meets the criteria specified in subsection (2) and an officer, 

director, or manager of the actual employer, corporation, or legal entity condoned, ratified, or 

consented to the specific conduct as provided in subsection (2). 

(4) The plaintiff shall establish at trial, by clear and convincing evidence, its entitlement to an 

award of punitive damages. The “greater weight of the evidence” burden of proof applies to a 

determination of the amount of damages. 

History.—s. 9, ch. 2001-45; s. 2, ch. 2014-83. 

 

400.0238 Punitive damages; limitation.— 

(1)(a) Except as provided in paragraphs (b) and (c), an award of punitive damages may not exceed 

the greater of: 

1. Three times the amount of compensatory damages awarded to each claimant entitled thereto, 

consistent with the remaining provisions of this section; or 

2. The sum of $1 million. 
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(b) Where the fact finder determines that the wrongful conduct proven under this section was 

motivated primarily by unreasonable financial gain and determines that the unreasonably dangerous 

nature of the conduct, together with the high likelihood of injury resulting from the conduct, was 

actually known by the managing agent, director, officer, or other person responsible for making policy 

decisions on behalf of the defendant, it may award an amount of punitive damages not to exceed the 

greater of: 

1. Four times the amount of compensatory damages awarded to each claimant entitled thereto, 

consistent with the remaining provisions of this section; or 

2. The sum of $4 million. 

(c) Where the fact finder determines that at the time of injury the defendant had a specific intent 

to harm the claimant and determines that the defendant’s conduct did in fact harm the claimant, 

there shall be no cap on punitive damages. 

(d) This subsection is not intended to prohibit an appropriate court from exercising its jurisdiction 

under s. 768.74 in determining the reasonableness of an award of punitive damages that is less than 

three times the amount of compensatory damages. 

(e) In any case in which the findings of fact support an award of punitive damages pursuant to 

paragraph (b) or paragraph (c), the clerk of the court shall refer the case to the appropriate law 

enforcement agencies, to the state attorney in the circuit where the long-term care facility that is the 

subject of the underlying civil cause of action is located, and, for multijurisdictional facility owners, to 

the Office of the Statewide Prosecutor; and such agencies, state attorney, or Office of the Statewide 

Prosecutor shall initiate a criminal investigation into the conduct giving rise to the award of punitive 

damages. All findings by the trier of fact which support an award of punitive damages under this 

paragraph shall be admissible as evidence in any subsequent civil or criminal proceeding relating to the 

acts giving rise to the award of punitive damages under this paragraph. 

(2) The claimant’s attorney’s fees, if payable from the judgment, are, to the extent that the fees 

are based on the punitive damages, calculated based on the final judgment for punitive damages. This 

subsection does not limit the payment of attorney’s fees based upon an award of damages other than 

punitive damages. 

(3) The jury may neither be instructed nor informed as to the provisions of this section. 

(4) Notwithstanding any other law to the contrary, the amount of punitive damages awarded 

pursuant to this section shall be equally divided between the claimant and the Quality of Long-Term 

Care Facility Improvement Trust Fund, in accordance with the following provisions: 



Page 15 of 16 
Nursing Homes 

Section(s) 400.22-400.0238, Florida Statutes 
 

(a) The clerk of the court shall transmit a copy of the jury verdict to the Chief Financial Officer by 

certified mail. In the final judgment, the court shall order the percentages of the award, payable as 

provided herein. 

(b) A settlement agreement entered into between the original parties to the action after a verdict 

has been returned must provide a proportionate share payable to the Quality of Long-Term Care 

Facility Improvement Trust Fund specified herein. For purposes of this paragraph, a proportionate 

share is a 50-percent share of that percentage of the settlement amount which the punitive damages 

portion of the verdict bore to the total of the compensatory and punitive damages in the verdict. 

(c) The Department of Financial Services shall collect or cause to be collected all payments due the 

state under this section. Such payments are made to the Chief Financial Officer and deposited in the 

appropriate fund specified in this subsection. 

(d) If the full amount of punitive damages awarded cannot be collected, the claimant and the other 

recipient designated pursuant to this subsection are each entitled to a proportionate share of the 

punitive damages collected. 

(5) This section is remedial in nature and shall take effect upon becoming a law. 

History.—s. 10, ch. 2001-45; s. 415, ch. 2003-261. 

 

400.024 Failure to satisfy a judgment or settlement agreement.— 

(1) Upon the entry by a Florida court of an adverse final judgment against a licensee as defined in 

s. 400.023(2) which arises from an award pursuant to s. 400.023, including an arbitration award, for a 

claim of negligence or a violation of residents’ rights, in contract or tort, or from noncompliance with 

the terms of a settlement agreement as determined by a court or arbitration panel, which arises from 

a claim pursuant to s. 400.023, the licensee shall pay the judgment creditor the entire amount of the 

judgment, award, or settlement and all accrued interest within 60 days after the date such judgment, 

award, or settlement becomes final and subject to execution unless otherwise mutually agreed to in 

writing by the parties. Failure to make such payment shall result in additional grounds that may be 

used by the agency for revoking a license or for denying a renewal application or a related party 

change of ownership application as provided in this section. 

(2) The agency is deemed notified of an unsatisfied judgment or settlement under subsection (1) 

when a certified copy of the judgment and a certified copy of a valid judgment lien certificate, filed in 

accordance with ss. 55.202 and 55.203, are served to the agency by process server or received by 

certified mail, return receipt requested. Within 60 days after receiving such documents, the agency 

shall notify the licensee by certified mail, return receipt requested, that it is subject to disciplinary 

action unless, within 30 days after the date of mailing the notice, the licensee: 
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(a) Shows proof that the unsatisfied judgment or settlement has been paid in the amount specified; 

(b) Shows proof of the existence of a payment plan mutually agreed upon by the parties in writing; 

(c) Furnishes the agency with a copy of a timely filed notice of appeal; 

(d) Furnishes the agency with a copy of a court order staying execution of the final judgment; or 

(e) Shows proof by submitting an order from a court or arbitration panel that is overseeing any 

action seeking indemnification from an insurance carrier or other party that the licensee believes is 

required to pay the award. 

(3) If the agency is placed on notice pursuant to subsection (2) and proof pursuant to subsection (2) 

is not provided by the licensee, the agency shall issue an emergency order pursuant to s. 120.60 

declaring that the facility lacks financial ability to operate and a notice of intent to revoke or deny a 

license. 

(4) If, after the agency is placed on notice pursuant to subsection (2) and: 

(a) The license is subject to renewal, the agency may deny the license renewal unless compliance 

with this section is achieved; and 

(b) A change of ownership application for the facility at issue is submitted by the licensee, by a 

person or entity identified as having a controlling interest in the licensee, or by a related party, the 

agency shall deny the change of ownership application unless compliance with this section is achieved. 

History.—s. 3, ch. 2014-83. 
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CHAPTER 429 

ASSISTED CARE COMMUNITIES 

PART I 

ASSISTED LIVING FACILITIES 

(ss. 429.01-429.55) 

429.28 Resident bill of rights.— 

(1) No resident of a facility shall be deprived of any civil or legal rights, benefits, or privileges 

guaranteed by law, the Constitution of the State of Florida, or the Constitution of the United States as 

a resident of a facility. Every resident of a facility shall have the right to: 

(a) Live in a safe and decent living environment, free from abuse and neglect. 

(b) Be treated with consideration and respect and with due recognition of personal dignity, 

individuality, and the need for privacy. 

(c) Retain and use his or her own clothes and other personal property in his or her immediate living 

quarters, so as to maintain individuality and personal dignity, except when the facility can demonstrate 

that such would be unsafe, impractical, or an infringement upon the rights of other residents. 

(d) Unrestricted private communication, including receiving and sending unopened correspondence, 

access to a telephone, and visiting with any person of his or her choice, at any time between the hours 

of 9 a.m. and 9 p.m. at a minimum. Upon request, the facility shall make provisions to extend visiting 

hours for caregivers and out-of-town guests, and in other similar situations. 

(e) Freedom to participate in and benefit from community services and activities and to achieve 

the highest possible level of independence, autonomy, and interaction within the community. 

(f) Manage his or her financial affairs unless the resident or, if applicable, the resident’s 

representative, designee, surrogate, guardian, or attorney in fact authorizes the administrator of the 

facility to provide safekeeping for funds as provided in s. 429.27. 

(g) Share a room with his or her spouse if both are residents of the facility. 

(h) Reasonable opportunity for regular exercise several times a week and to be outdoors at regular 

and frequent intervals except when prevented by inclement weather. 

(i) Exercise civil and religious liberties, including the right to independent personal decisions. No 

religious beliefs or practices, nor any attendance at religious services, shall be imposed upon any 

resident. 

(j) Access to adequate and appropriate health care consistent with established and recognized 

standards within the community. 
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(k) At least 45 days’ notice of relocation or termination of residency from the facility unless, for 

medical reasons, the resident is certified by a physician to require an emergency relocation to a 

facility providing a more skilled level of care or the resident engages in a pattern of conduct that is 

harmful or offensive to other residents. In the case of a resident who has been adjudicated mentally 

incapacitated, the guardian shall be given at least 45 days’ notice of a nonemergency relocation or 

residency termination. Reasons for relocation shall be set forth in writing. In order for a facility to 

terminate the residency of an individual without notice as provided herein, the facility shall show good 

cause in a court of competent jurisdiction. 

(l) Present grievances and recommend changes in policies, procedures, and services to the staff of 

the facility, governing officials, or any other person without restraint, interference, coercion, 

discrimination, or reprisal. Each facility shall establish a grievance procedure to facilitate the 

residents’ exercise of this right. This right includes access to ombudsman volunteers and advocates and 

the right to be a member of, to be active in, and to associate with advocacy or special interest groups. 

(2) The administrator of a facility shall ensure that a written notice of the rights, obligations, and 

prohibitions set forth in this part is posted in a prominent place in each facility and read or explained 

to residents who cannot read. The notice must include the statewide toll-free telephone number and 

e-mail address of the State Long-Term Care Ombudsman Program and the telephone number of the 

local ombudsman council, the Elder Abuse Hotline operated by the Department of Children and 

Families, and, if applicable, Disability Rights Florida, where complaints may be lodged. The notice 

must state that a complaint made to the Office of State Long-Term Care Ombudsman or a local long-

term care ombudsman council, the names and identities of the residents involved in the complaint, and 

the identity of complainants are kept confidential pursuant to s. 400.0077 and that retaliatory action 

cannot be taken against a resident for presenting grievances or for exercising any other resident right. 

The facility must ensure a resident’s access to a telephone to call the State Long-Term Care 

Ombudsman Program or local ombudsman council, the Elder Abuse Hotline operated by the Department 

of Children and Families, and Disability Rights Florida. 

(3)(a) The agency shall conduct a survey to determine general compliance with facility standards 

and compliance with residents’ rights as a prerequisite to initial licensure or licensure renewal. The 

agency shall adopt rules for uniform standards and criteria that will be used to determine compliance 

with facility standards and compliance with residents’ rights. 

(b) In order to determine whether the facility is adequately protecting residents’ rights, the 

biennial survey shall include private informal conversations with a sample of residents and consultation 

with the ombudsman council in the district in which the facility is located to discuss residents’ 

experiences within the facility. 
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(c) During any calendar year in which no survey is conducted, the agency shall conduct at least one 

monitoring visit of each facility cited in the previous year for a class I or class II violation, or more than 

three uncorrected class III violations. 

(d) The agency may conduct periodic followup inspections as necessary to monitor the compliance 

of facilities with a history of any class I, class II, or class III violations that threaten the health, safety, 

or security of residents. 

(e) The agency may conduct complaint investigations as warranted to investigate any allegations of 

noncompliance with requirements required under this part or rules adopted under this part. 

(4) The facility shall not hamper or prevent residents from exercising their rights as specified in this 

section. 

(5) A facility or employee of a facility may not serve notice upon a resident to leave the premises or 

take any other retaliatory action against any person who: 

(a) Exercises any right set forth in this section. 

(b) Appears as a witness in any hearing, inside or outside the facility. 

(c) Files a civil action alleging a violation of the provisions of this part or notifies a state attorney or 

the Attorney General of a possible violation of such provisions. 

(6) A facility that terminates the residency of an individual who participated in activities specified 

in subsection (5) must show good cause in a court of competent jurisdiction. If good cause is not 

shown, the agency shall impose a fine of $2,500 in addition to any other penalty assessed against the 

facility. 

(7) Any person who submits or reports a complaint concerning a suspected violation of the 

provisions of this part or concerning services and conditions in facilities, or who testifies in any 

administrative or judicial proceeding arising from such a complaint, shall have immunity from any civil 

or criminal liability therefor, unless such person has acted in bad faith or with malicious purpose or the 

court finds that there was a complete absence of a justiciable issue of either law or fact raised by the 

losing party. 

History.—ss. 12, 31, ch. 80-198; s. 2, ch. 81-318; ss. 55, 75, 79, 83, ch. 83-181; s. 53, ch. 83-218; s. 65, ch. 91-221; s. 

19, ch. 91-263; ss. 23, 38, 39, ch. 93-216; s. 778, ch. 95-148; s. 11, ch. 95-418; s. 17, ch. 98-80; s. 20, ch. 2000-263; ss. 

76, 143, ch. 2000-349; s. 63, ch. 2000-367; s. 38, ch. 2001-45; ss. 2, 51, ch. 2006-197; s. 37, ch. 2015-31; s. 13, ch. 2015-

126. 

Note.—Former s. 400.428. 
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429.29 Civil actions to enforce rights.— 

(1) Any person or resident whose rights as specified in this part are violated shall have a cause of 

action. The action may be brought by the resident or his or her guardian, or by a person or organization 

acting on behalf of a resident with the consent of the resident or his or her guardian, or by the 

personal representative of the estate of a deceased resident regardless of the cause of death. If the 

action alleges a claim for the resident’s rights or for negligence that caused the death of the resident, 

the claimant shall be required to elect either survival damages pursuant to s. 46.021 or wrongful death 

damages pursuant to s. 768.21. If the action alleges a claim for the resident’s rights or for negligence 

that did not cause the death of the resident, the personal representative of the estate may recover 

damages for the negligence that caused injury to the resident. The action may be brought in any court 

of competent jurisdiction to enforce such rights and to recover actual damages, and punitive damages 

for violation of the rights of a resident or negligence. Any resident who prevails in seeking injunctive 

relief or a claim for an administrative remedy is entitled to recover the costs of the action and a 

reasonable attorney’s fee assessed against the defendant not to exceed $25,000. Fees shall be awarded 

solely for the injunctive or administrative relief and not for any claim or action for damages whether 

such claim or action is brought together with a request for an injunction or administrative relief or as a 

separate action, except as provided under s. 768.79 or the Florida Rules of Civil Procedure. Sections 

429.29-429.298 provide the exclusive remedy for a cause of action for recovery of damages for the 

personal injury or death of a resident arising out of negligence or a violation of rights specified in s. 

429.28. This section does not preclude theories of recovery not arising out of negligence or s. 429.28 

which are available to a resident or to the agency. The provisions of chapter 766 do not apply to any 

cause of action brought under ss. 429.29-429.298. 

(2) In any claim brought pursuant to this part alleging a violation of resident’s rights or negligence 

causing injury to or the death of a resident, the claimant shall have the burden of proving, by a 

preponderance of the evidence, that: 

(a) The defendant owed a duty to the resident; 

(b) The defendant breached the duty to the resident; 

(c) The breach of the duty is a legal cause of loss, injury, death, or damage to the resident; and 

(d) The resident sustained loss, injury, death, or damage as a result of the breach. 

Nothing in this part shall be interpreted to create strict liability. A violation of the rights set forth in 

s. 429.28 or in any other standard or guidelines specified in this part or in any applicable administrative 

standard or guidelines of this state or a federal regulatory agency shall be evidence of negligence but 

shall not be considered negligence per se. 
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(3) In any claim brought pursuant to this section, a licensee, person, or entity shall have a duty to 

exercise reasonable care. Reasonable care is that degree of care which a reasonably careful licensee, 

person, or entity would use under like circumstances. 

(4) In any claim for resident’s rights violation or negligence by a nurse licensed under part I of 

chapter 464, such nurse shall have the duty to exercise care consistent with the prevailing professional 

standard of care for a nurse. The prevailing professional standard of care for a nurse shall be that level 

of care, skill, and treatment which, in light of all relevant surrounding circumstances, is recognized as 

acceptable and appropriate by reasonably prudent similar nurses. 

(5) Discovery of financial information for the purpose of determining the value of punitive damages 

may not be had unless the plaintiff shows the court by proffer or evidence in the record that a 

reasonable basis exists to support a claim for punitive damages. 

(6) In addition to any other standards for punitive damages, any award of punitive damages must be 

reasonable in light of the actual harm suffered by the resident and the egregiousness of the conduct 

that caused the actual harm to the resident. 

(7) The resident or the resident’s legal representative shall serve a copy of any complaint alleging 

in whole or in part a violation of any rights specified in this part to the Agency for Health Care 

Administration at the time of filing the initial complaint with the clerk of the court for the county in 

which the action is pursued. The requirement of providing a copy of the complaint to the agency does 

not impair the resident’s legal rights or ability to seek relief for his or her claim. 

History.—ss. 12, 32, ch. 80-198; s. 2, ch. 81-318; ss. 56, 75, 79, 83, ch. 83-181; s. 53, ch. 83-218; ss. 24, 38, 39, ch. 

93-216; s. 779, ch. 95-148; s. 31, ch. 99-225; s. 39, ch. 2001-45; ss. 2, 52, ch. 2006-197. 

Note.—Former s. 400.429. 

 

429.293 Presuit notice; investigation; notification of violation of residents’ rights or alleged 

negligence; claims evaluation procedure; informal discovery; review; settlement offer; 

mediation.— 

(1) As used in this section, the term: 

(a) “Claim for residents’ rights violation or negligence” means a negligence claim alleging injury to 

or the death of a resident arising out of an asserted violation of the rights of a resident under s. 429.28 

or an asserted deviation from the applicable standard of care. 

(b) “Insurer” means any self-insurer authorized under s. 627.357, liability insurance carrier, joint 

underwriting association, or uninsured prospective defendant. 

(2) Prior to filing a claim for a violation of a resident’s rights or a claim for negligence, a claimant 

alleging injury to or the death of a resident shall notify each prospective defendant by certified mail, 



Page 6 of 12 
Assisted Living Facilities 

Section(s) 429.28-429.298, Florida Statutes 
 

return receipt requested, of an asserted violation of a resident’s rights provided in s. 429.28 or 

deviation from the standard of care. Such notification shall include an identification of the rights the 

prospective defendant has violated and the negligence alleged to have caused the incident or incidents 

and a brief description of the injuries sustained by the resident which are reasonably identifiable at the 

time of notice. The notice shall contain a certificate of counsel that counsel’s reasonable investigation 

gave rise to a good faith belief that grounds exist for an action against each prospective defendant. 

(3)(a) No suit may be filed for a period of 75 days after notice is mailed to any prospective 

defendant. During the 75-day period, the prospective defendants or their insurers shall conduct an 

evaluation of the claim to determine the liability of each defendant and to evaluate the damages of 

the claimants. Each defendant or insurer of the defendant shall have a procedure for the prompt 

evaluation of claims during the 75-day period. The procedure shall include one or more of the 

following: 

1. Internal review by a duly qualified facility risk manager or claims adjuster; 

2. Internal review by counsel for each prospective defendant; 

3. A quality assurance committee authorized under any applicable state or federal statutes or 

regulations; or 

4. Any other similar procedure that fairly and promptly evaluates the claims. 

Each defendant or insurer of the defendant shall evaluate the claim in good faith. 

(b) At or before the end of the 75 days, the defendant or insurer of the defendant shall provide the 

claimant with a written response: 

1. Rejecting the claim; or 

2. Making a settlement offer. 

(c) The response shall be delivered to the claimant if not represented by counsel or to the 

claimant’s attorney, by certified mail, return receipt requested. Failure of the prospective defendant 

or insurer of the defendant to reply to the notice within 75 days after receipt shall be deemed a 

rejection of the claim for purposes of this section. 

(4) The notification of a violation of a resident’s rights or alleged negligence shall be served within 

the applicable statute of limitations period; however, during the 75-day period, the statute of 

limitations is tolled as to all prospective defendants. Upon stipulation by the parties, the 75-day period 

may be extended and the statute of limitations is tolled during any such extension. Upon receiving 

written notice by certified mail, return receipt requested, of termination of negotiations in an 

extended period, the claimant shall have 60 days or the remainder of the period of the statute of 

limitations, whichever is greater, within which to file suit. 
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(5) No statement, discussion, written document, report, or other work product generated by presuit 

claims evaluation procedures under this section is discoverable or admissible in any civil action for any 

purpose by the opposing party. All participants, including, but not limited to, physicians, investigators, 

witnesses, and employees or associates of the defendant, are immune from civil liability arising from 

participation in the presuit claims evaluation procedure. Any licensed physician or registered nurse 

may be retained by either party to provide an opinion regarding the reasonable basis of the claim. The 

presuit opinions of the expert are not discoverable or admissible in any civil action for any purpose by 

the opposing party. 

(6) Upon receipt by a prospective defendant of a notice of claim, the parties shall make 

discoverable information available without formal discovery as provided in subsection (7). 

(7) Informal discovery may be used by a party to obtain unsworn statements and the production of 

documents or things, as follows: 

(a) Unsworn statements.—Any party may require other parties to appear for the taking of an 

unsworn statement. Such statements may be used only for the purpose of claims evaluation and are not 

discoverable or admissible in any civil action for any purpose by any party. A party seeking to take the 

unsworn statement of any party must give reasonable notice in writing to all parties. The notice must 

state the time and place for taking the statement and the name and address of the party to be 

examined. Unless otherwise impractical, the examination of any party must be done at the same time 

by all other parties. Any party may be represented by counsel at the taking of an unsworn statement. 

An unsworn statement may be recorded electronically, stenographically, or on videotape. The taking of 

unsworn statements is subject to the provisions of the Florida Rules of Civil Procedure and may be 

terminated for abuses. 

(b) Documents or things.—Any party may request discovery of relevant documents or things. The 

documents or things must be produced, at the expense of the requesting party, within 20 days after 

the date of receipt of the request. A party is required to produce relevant and discoverable documents 

or things within that party’s possession or control, if in good faith it can reasonably be done within the 

timeframe of the claims evaluation process. 

(8) Each request for and notice concerning informal discovery pursuant to this section must be in 

writing, and a copy thereof must be sent to all parties. Such a request or notice must bear a certificate 

of service identifying the name and address of the person to whom the request or notice is served, the 

date of the request or notice, and the manner of service thereof. 

(9) If a prospective defendant makes a written settlement offer, the claimant shall have 15 days 

from the date of receipt to accept the offer. An offer shall be deemed rejected unless accepted by 

delivery of a written notice of acceptance. 
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(10) To the extent not inconsistent with this part, the provisions of the Florida Mediation Code, 

Florida Rules of Civil Procedure, shall be applicable to such proceedings. 

(11) Within 30 days after the claimant’s receipt of defendant’s response to the claim, the parties or 

their designated representatives shall meet in mediation to discuss the issues of liability and damages 

in accordance with the mediation rules of practice and procedures adopted by the Supreme Court. 

Upon stipulation of the parties, this 30-day period may be extended and the statute of limitations is 

tolled during the mediation and any such extension. At the conclusion of mediation, the claimant shall 

have 60 days or the remainder of the period of the statute of limitations, whichever is greater, within 

which to file suit. 

History.—s. 40, ch. 2001-45; ss. 2, 53, ch. 2006-197. 

Note.—Former s. 400.4293. 

 

 

429.294 Availability of facility records for investigation of resident’s rights violations and 

defenses; penalty.— 

(1) Failure to provide complete copies of a resident’s records, including, but not limited to, all 

medical records and the resident’s chart, within the control or possession of the facility within 10 days, 

in accordance with the provisions of [1]s. 400.145, shall constitute evidence of failure of that party to 

comply with good faith discovery requirements and shall waive the good faith certificate and presuit 

notice requirements under this part by the requesting party. 

(2) No facility shall be held liable for any civil damages as a result of complying with this section. 

History.—s. 41, ch. 2001-45; s. 2, ch. 2006-197. 

[1]Note.—Section 400.145 formerly provided for 7 days to provide copies of current resident records and 10 days to 

provide copies of former resident records. The section was substantially reworded by s. 4, ch. 2014-83, to provide 14 days 

for compliance regarding current resident records and 30 days for former resident records. 

Note.—Former s. 400.4294. 

 

429.295 Certain provisions not applicable to actions under this part.—An action under this part 

for a violation of rights or negligence recognized herein is not a claim for medical malpractice, and the 

provisions of s. 768.21(8) do not apply to a claim alleging death of the resident. 

History.—s. 42, ch. 2001-45; s. 2, ch. 2006-197. 

Note.—Former s. 400.4295. 
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429.296 Statute of limitations.— 

(1) Any action for damages brought under this part shall be commenced within 2 years from the 

time the incident giving rise to the action occurred or within 2 years from the time the incident is 

discovered, or should have been discovered with the exercise of due diligence; however, in no event 

shall the action be commenced later than 4 years from the date of the incident or occurrence out of 

which the cause of action accrued. 

(2) In those actions covered by this subsection in which it can be shown that fraudulent 

concealment or intentional misrepresentation of fact prevented the discovery of the injury, the period 

of limitations is extended forward 2 years from the time that the injury is discovered with the exercise 

of due diligence, but in no event not more than 6 years from the date the incident giving rise to the 

injury occurred. 

(3) This section shall apply to causes of action that have accrued prior to the effective date of this 

section; however, any such cause of action that would not have been barred under prior law may be 

brought within the time allowed by prior law or within 2 years after the effective date of this section, 

whichever is earlier, and will be barred thereafter. In actions where it can be shown that fraudulent 

concealment or intentional misrepresentation of fact prevented the discovery of the injury, the period 

of limitations is extended forward 2 years from the time that the injury is discovered with the exercise 

of due diligence, but in no event more than 4 years from the effective date of this section. 

History.—s. 43, ch. 2001-45; s. 2, ch. 2006-197. 

Note.—Former s. 400.4296. 

 

429.297 Punitive damages; pleading; burden of proof.— 

(1) In any action for damages brought under this part, no claim for punitive damages shall be 

permitted unless there is a reasonable showing by evidence in the record or proffered by the claimant 

which would provide a reasonable basis for recovery of such damages. The claimant may move to 

amend her or his complaint to assert a claim for punitive damages as allowed by the rules of civil 

procedure. The rules of civil procedure shall be liberally construed so as to allow the claimant 

discovery of evidence which appears reasonably calculated to lead to admissible evidence on the issue 

of punitive damages. No discovery of financial worth shall proceed until after the pleading concerning 

punitive damages is permitted. 

(2) A defendant may be held liable for punitive damages only if the trier of fact, based on clear and 

convincing evidence, finds that the defendant was personally guilty of intentional misconduct or gross 

negligence. As used in this section, the term: 
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(a) “Intentional misconduct” means that the defendant had actual knowledge of the wrongfulness 

of the conduct and the high probability that injury or damage to the claimant would result and, despite 

that knowledge, intentionally pursued that course of conduct, resulting in injury or damage. 

(b) “Gross negligence” means that the defendant’s conduct was so reckless or wanting in care that 

it constituted a conscious disregard or indifference to the life, safety, or rights of persons exposed to 

such conduct. 

(3) In the case of an employer, principal, corporation, or other legal entity, punitive damages may 

be imposed for the conduct of an employee or agent only if the conduct of the employee or agent 

meets the criteria specified in subsection (2) and: 

(a) The employer, principal, corporation, or other legal entity actively and knowingly participated 

in such conduct; 

(b) The officers, directors, or managers of the employer, principal, corporation, or other legal 

entity condoned, ratified, or consented to such conduct; or 

(c) The employer, principal, corporation, or other legal entity engaged in conduct that constituted 

gross negligence and that contributed to the loss, damages, or injury suffered by the claimant. 

(4) The plaintiff must establish at trial, by clear and convincing evidence, its entitlement to an 

award of punitive damages. The “greater weight of the evidence” burden of proof applies to a 

determination of the amount of damages. 

(5) This section is remedial in nature and shall take effect upon becoming a law. 

History.—s. 44, ch. 2001-45; s. 2, ch. 2006-197. 

Note.—Former s. 400.4297. 

 

429.298 Punitive damages; limitation.— 

(1)(a) Except as provided in paragraphs (b) and (c), an award of punitive damages may not exceed 

the greater of: 

1. Three times the amount of compensatory damages awarded to each claimant entitled thereto, 

consistent with the remaining provisions of this section; or 

2. The sum of $1 million. 

(b) Where the fact finder determines that the wrongful conduct proven under this section was 

motivated primarily by unreasonable financial gain and determines that the unreasonably dangerous 

nature of the conduct, together with the high likelihood of injury resulting from the conduct, was 

actually known by the managing agent, director, officer, or other person responsible for making policy 

decisions on behalf of the defendant, it may award an amount of punitive damages not to exceed the 

greater of: 



Page 11 of 12 
Assisted Living Facilities 

Section(s) 429.28-429.298, Florida Statutes 
 

1. Four times the amount of compensatory damages awarded to each claimant entitled thereto, 

consistent with the remaining provisions of this section; or 

2. The sum of $4 million. 

(c) Where the fact finder determines that at the time of injury the defendant had a specific intent 

to harm the claimant and determines that the defendant’s conduct did in fact harm the claimant, 

there shall be no cap on punitive damages. 

(d) This subsection is not intended to prohibit an appropriate court from exercising its jurisdiction 

under s. 768.74 in determining the reasonableness of an award of punitive damages that is less than 

three times the amount of compensatory damages. 

(e) In any case in which the findings of fact support an award of punitive damages pursuant to 

paragraph (b) or paragraph (c), the clerk of the court shall refer the case to the appropriate law 

enforcement agencies, to the state attorney in the circuit where the long-term care facility that is the 

subject of the underlying civil cause of action is located, and, for multijurisdictional facility owners, to 

the Office of the Statewide Prosecutor; and such agencies, state attorney, or Office of the Statewide 

Prosecutor shall initiate a criminal investigation into the conduct giving rise to the award of punitive 

damages. All findings by the trier of fact which support an award of punitive damages under this 

paragraph shall be admissible as evidence in any subsequent civil or criminal proceeding relating to the 

acts giving rise to the award of punitive damages under this paragraph. 

(2) The claimant’s attorney’s fees, if payable from the judgment, are, to the extent that the fees 

are based on the punitive damages, calculated based on the final judgment for punitive damages. This 

subsection does not limit the payment of attorney’s fees based upon an award of damages other than 

punitive damages. 

(3) The jury may neither be instructed nor informed as to the provisions of this section. 

(4) Notwithstanding any other law to the contrary, the amount of punitive damages awarded 

pursuant to this section shall be equally divided between the claimant and the Quality of Long-Term 

Care Facility Improvement Trust Fund, in accordance with the following provisions: 

(a) The clerk of the court shall transmit a copy of the jury verdict to the Chief Financial Officer by 

certified mail. In the final judgment, the court shall order the percentages of the award, payable as 

provided herein. 

(b) A settlement agreement entered into between the original parties to the action after a verdict 

has been returned must provide a proportionate share payable to the Quality of Long-Term Care 

Facility Improvement Trust Fund specified herein. For purposes of this paragraph, a proportionate 

share is a 50-percent share of that percentage of the settlement amount which the punitive damages 

portion of the verdict bore to the total of the compensatory and punitive damages in the verdict. 
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(c) The Department of Financial Services shall collect or cause to be collected all payments due the 

state under this section. Such payments are made to the Chief Financial Officer and deposited in the 

appropriate fund specified in this subsection. 

(d) If the full amount of punitive damages awarded cannot be collected, the claimant and the other 

recipient designated pursuant to this subsection are each entitled to a proportionate share of the 

punitive damages collected. 

(5) This section is remedial in nature and shall take effect upon becoming a law. 

History.—s. 45, ch. 2001-45; s. 419, ch. 2003-261; s. 2, ch. 2006-197. 

Note.—Former s. 400.4298. 
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A proposal to create 1 

a new section in Article I of the State Constitution 2 

to establish certain rights for residents of assisted 3 

living facilities and nursing home facilities in this 4 

state. 5 

  6 

Be It Proposed by the Constitution Revision Commission of 7 

Florida: 8 

 9 

A new section is added to Article I of the State 10 

Constitution to read: 11 

ARTICLE I 12 

DECLARATION OF RIGHTS 13 

Nursing Home and Assisted Living Facility Residents’ Bill 14 

of Rights.— 15 

(a) In addition to any other rights provided by law, the 16 

residents of nursing home facilities and assisted living 17 

facilities are entitled to be treated courteously, fairly, and 18 

with the fullest measure of dignity by the facilities’ owners, 19 

operators, employees, professionals, and others who care for 20 

residents at such facilities. 21 

(b) The right to be treated courteously, fairly, and with 22 

the fullest measure of dignity includes, but is not limited to: 23 

(1) The right to adequate and appropriate health care and 24 

treatment that puts the residents’ needs and best interests 25 

first. 26 

(2) The right to a safe, clean, comfortable, and homelike 27 

environment that protects residents from harm and takes into 28 

account this state’s challenges with respect to climate and 29 

natural disasters. 30 

(3) The right to access courts and a jury system that 31 

allows for a speedy trial and relief and remedies, without 32 
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limitations, for loss, injury, and damages caused to residents 33 

and their families by the abuse, negligence, neglect, 34 

exploitation, or violation of residents’ rights by the 35 

facilities’ owners, operators, employees, professionals, and 36 

others who care for residents at such facilities. 37 

(4) The right to know and hold accountable all persons or 38 

entities who own or operate the facilities, including the 39 

persons who are the owners of entities which own or operate the 40 

facilities. 41 

(5) The right that the facilities will have the financial 42 

resources or liability insurance in order to ensure that 43 

residents and their families are justly compensated for any 44 

loss, injury, and damage they suffer because of abuse, 45 

negligence, neglect, exploitation, or violations of residents’ 46 

rights by owners, operators, employees, professionals, and 47 

others who care for residents at such facilities. 48 

(6) The right to have the state require and implement 49 

regular accountability, audit, and review programs that oversee 50 

the facilities, require annual cost reports for reimbursement, 51 

and safeguard the health and quality of life of the facilities’ 52 

residents. 53 

(c) Nursing home facilities and assisted living facilities, 54 

including the owners, operators, employees, professionals, and 55 

others who care for residents at such facilities, may not 56 

solicit, require, or ask residents, their families, their legal 57 

representatives, and their duly appointed guardians to waive the 58 

rights of residents provided herein or by other laws. 59 

(d) Any rights granted under this section do not dissolve 60 

upon the death or incapacity of a resident. Upon the death or 61 
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incapacity of a resident, such resident’s heirs, estate, family 62 

members, legal representatives, or other appropriate persons are 63 

entitled to any of the rights granted under this section and as 64 

may be provided by general law. 65 

(e) This section is self-executing and does not require any 66 

implementing legislation or administrative rules. The 67 

legislature may enact legislation that protects, furthers, and 68 

enhances the rights established by this section. In addition, an 69 

executive branch agency may adopt rules, in accordance with 70 

general law, that protect, further, and enhance the rights of 71 

residents established by this section. 72 

(f) Any statute, rule, common law, or other law that is 73 

inconsistent with the rights granted under this section is 74 

preempted. 75 
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SPEAKER BIOGRAPHY 

 

MICHAEL MILLIKEN 
State Ombudsman 

Florida Long-Term Care Ombudsman Program 

Florida Department of Elder Affairs 

 

In 2017, Michael Milliken was appointed as the State Long-Term Care Ombudsman by Department of 

Elder Affairs Secretary Samuel Varghese. The Long-Term Care Ombudsman Program advocates for the 

health, safety, welfare, and rights of individuals residing in long-term care settings.  

 

Mr. Milliken has advocated for long-term care residents for over a decade with the Florida Long-Term Care 

Ombudsman Program (FLCOP). He began his career with FLCOP in 2007 as the First Coast District 

Manager in the five-county region of Northeast Florida. During his tenure at FLCOP he also served as the 

North Region Manager with program responsibilities in 45 Florida counties. Serving in these roles and 

personally conducting nearly 600 investigations and assessments, he possesses hands-on experience, direct 

knowledge, and deep insight into the advocacy needs of long-term care residents. 

 

Mr. Milliken grew up in Maine and received his Bachelor’s Degree from Excelsior College in Albany, N.Y. 

After a tour of duty in the U.S. Army, he entered into service with the U.S. Coast Guard where he retired 

as a Senior Chief Public Affairs Specialist before joining the FLCOP.  



 

SPEAKER BIOGRAPHY 

 

LAUCHLIN T. WALDOCH, ESQ. 
Co-Founder, Waldoch & McConnaughhay, P.A. 

Former Chair, Elder Law Section of the Florida Bar (2001-2002) 

J.D. (with honors), University of Florida  

B.A. (Phi Beta Kappa), Newcomb College of Tulane University 

 

Lauchlin T. Waldoch is the co-founder of the Tallahassee, Florida law firm of Waldoch & McConnaughhay, 

P.A. She devotes her time exclusively to elder law and related issues. Her practice includes wills, trusts, 

probate, and incapacity planning, including powers of attorney and advance directives for health care such 

as living wills and health care surrogate designations. A substantial aspect of her practice also involves 

understanding and providing guidance to clients with regard to public benefits, particularly as related to 

long-term care such as Veterans Benefits, Medicaid, and Managed Care.   

 

Ms. Waldoch has substantial experience with legislative and regulatory issues affecting seniors and persons 

with disabilities. She is the co-founder and former Chair of the Public Policy Task Force of the Academy 

of Florida Elder Law Attorney's (AFELA) where she served as Director from 1999-2003. She has also 

served on the Board of Directors of the National Academy of Elder Law Attorneys (NAELA), served as 

the NAELA Florida Public Policy Liaison, and chaired the NAELA Advocacy/Litigation Special Interest 

Group. She is also the former Chair of the Elder Law Section of the Florida Bar. Ms. Waldoch was selected 

as the Elder Law Section Member of the Year in 1999 and 2005 as well as for AFELA in 2001 and 2005. 

She is active in numerous national, state and community organizations related to the elderly and individuals 

with disabilities, including the Capital Coalition on Aging, Tallahassee Senior Center, Florida State 

Guardianship Association, and Special Needs Alliance. 

 

She is a Florida Bar Board Certified Elder Law attorney and designated a Certified Elder Law Attorney 

(CELA) by the National Elder Law Foundation. 















































































































 

SPEAKER BIOGRAPHY 

 

DONNA J. FUDGE, ESQ. 
Partner, Fudge & McArthur, P.A. 

J.D. (with honors), Marquette University Law School  

B.S. (with honors), Marquette University 

 

Attorney Donna J. Fudge has developed a nationwide practice specializing in the defense of health care 

providers over the past 19 years. She has argued before the Florida and Wisconsin Supreme Courts, and the 

Florida, Pennsylvania, New Jersey, Iowa and Wisconsin Appellate Courts in cases involving the defense of 

health care providers.  

 

Ms. Fudge has served as co-chair of the Long Term Care Subcommittee for the Defense Research Institute 

and the American Conference Institute’s Annual Forum on Preventing and Defending Long Term Care 

Litigation. She is also a frequent speaker at national seminars regarding the defense of nursing homes, 

ALF’s, and other health care providers and has been published in national legal magazines on topics related 

to defense of the health care industry.  

 

She is a recognized expert in Arbitration, including the drafting and enforcement of arbitration agreements 

as well as in successfully defending health care providers in the Arbitration forum. Ms. Fudge also has 

experience in numerous other areas of civil litigation such as products liability, premises liability and 

insurance defense. 

 

Ms. Fudge is licensed to practice law in Florida, New York, Pennsylvania, Wisconsin, Illinois, Iowa and 

Minnesota. 
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KENNETH L. CONNOR, ESQ. 
Connor & Connor, LLC 

Member, 1997-1998 Florida Constitution Revision Commission 

B.A., Florida State University 

J.D. (with honors), Florida State University 

 

Kenneth L. Connor, a founding member of Connor & Connor, LLC, has been an active trial lawyer and 

member of the Florida Bar for over 45 years. Licensed to practice law in fourteen states and the District of 

Columbia, he has tried cases involving elder abuse and neglect from Florida to California. His 

representation of clients has included former Florida Governor Jeb Bush in the Terri Schiavo case. 

 

Mr. Connor previously served as Chair of the Florida Commission on Ethics and as a member of the 1997-

1998 Florida Constitution Revision Commission where he was recognized as “Most Effective in Debate.” 

Additional highlights of his lifetime of advocacy include serving as President of the Family Research 

Council in Washington DC from 2000-2003, as Chairman of the Center for a Just Society, serving on 

Florida's Task Force on the Availability and Affordability of Long Term Care, and testifying before 

Congress on multiple occasions regarding long-term care issues.  In 2013, he was designated "Distinguished 

Fellow for Law & Human Dignity" by the John Jay Institute located in Philadelphia.    

 

He is also a widely-published author who has written over 500 articles. His works include the book, Sinful 

Silence: When Christians Neglect their Civic Duty, co-authored with John Revell. He has also lectured on 

a number of legal topics on college campuses, including Harvard University, The United States Military 

Academy at West Point, Catholic University in Washington, Florida State University, the University of 

Florida, and Stetson University College of Law. 

 

Mr. Connor has been selected for inclusion in the Best Lawyers in America and named as one of Florida's 

"Legal Elite" by Florida Trend Magazine. He was also named one of "Washington's Top Lawyers" in 2007 

by Washingtonian Magazine and identified among the Top Lawyers in South Carolina for 2013 by The 

Legal Network.  
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NEGLECT 

•Pressure Sores 

•Malnutrition

•Dehydration

•Falls

• Infections

•Contractures

•Assaults



PERFECT STORM 

•Demographic 

•Economic 

•Cultural 



DEMOGRAPHIC

•Graying of America 

•Mass Geriatric Society 



FLORIDA 
•20% of residents over 65

•85+ is fastest growing age group

•73,000 in Nursing Homes

•100,000 in ALFs

•1 million 65+ without living relative in state



ECONOMICS 



Medicare 

$1 Billion vs $600 Billion 

Medicaid 

$1 Billion vs $ 500 Billion 

Social Security 

16:1 vs 2.9:1 vs 2:1 



CULTURAL

•Quality of Life vs Sanctity of Life 



NET WORTH 
•Cost/Benefit Ratios

•Quality of Life Assessments

•Functional Capacity Studies



INCIDENCE OF ABUSE OF 
NEGLECT 

•20-25%



Culture of Death: The Assault 
on Medical Ethics in America 
• “Our culture is fast devolving into one in which killing is 

beneficent, suicide is rational, natural death is 
undignified and caring properly and compassionately 
for people who are elderly…disabled, despairing or 
dying is a burden that wastes emotional and financial 
resources.”  

Wesley J. Smith



PROBLEMS PERSIST 
DESPITE EXISTING 

REGULATORY REGIME



SOCIAL PURPOSE OF TORT 
LAW 

• Affirms basic human dignity and the sanctity of human 
life

• Promotes responsibility by holding wrongdoers 
accountable for their actions

• Promotes local control

• Provides for just compensation from wrongdoers and 
relieves the rest of society of unfair burdens



ADVANTAGES OF JURY 
SYSTEM

• Juries are made up of local citizens

• Jury composition is not known in advance of the trial

• Jurors cannot be paid by either side

• Jurors commonly complete their service in just a few 
days or weeks and then return to their private lives.
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BUSINESS DAY

Care Suffers as More Nursing Homes 
Feed Money Into Corporate Webs
By JORDAN RAU JAN. 2, 2018

MEMPHIS — When one of Martha Jane Pierce’s sons peeled back the white sock 

that had been covering his 82-year-old mother’s right foot for a month, he 

discovered rotting flesh.

“It looked like a piece of black charcoal” and smelled “like death,” her daughter 

Cindy Hatfield later testified. After Mrs. Pierce, a patient at a nursing home in 

Memphis, was transferred to a hospital, a surgeon had to amputate much of her leg.

One explanation for Mrs. Pierce’s lackluster care in 2009, according to financial 

records and testimony in a lawsuit brought by the Pierce family, is that the nursing 

home, Allenbrooke Nursing and Rehabilitation Center, appeared to have been 

severely underfunded at the time, with a $2 million deficit on its books and a scarcity 

of nurses and aides. “Sometimes we’d be short of diapers, sheets, linens,” one nurse 

testified.

That same year, $2.8 million of the facility’s $12 million in operating expenses 

went to a constellation of corporations controlled by two Long Island accountants 

who, court records show, owned Allenbrooke and 32 other nursing homes. The 

homes paid the men’s other companies to provide physical therapy, management, 

drugs and other services, from which the owners reaped profits.
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In what has become an increasingly common business arrangement, owners of 

nursing homes outsource a wide variety of goods and services to companies in which 

they have a financial interest or that they control. Nearly three-quarters of nursing 

homes in the United States — more than 11,000 — have such business dealings, 

known as related party transactions, according to an analysis of nursing home 

financial records by Kaiser Health News. Some homes even contract out basic 

functions like management or rent their own building from a sister corporation, 

saying it is an efficient way of running their businesses and can help minimize taxes.

Contracts with related companies accounted for $11 billion of nursing home 

spending in 2015 — a tenth of their costs — according to financial disclosures the 

homes submitted to Medicare.

These arrangements offer an additional advantage: Owners can arrange highly 

favorable contracts in which their nursing homes pay more than they might in a 

competitive market. Owners then siphon off higher profits, which are not recorded 

on the nursing home’s accounts.

The two Long Island men, Donald Denz and Norbert Bennett, and their families’ 

trusts collected distributions totaling $40 million from their chain’s $145 million in 

revenue over eight years — a 28 percent margin, legal documents show. In 2014 

alone, Mr. Denz earned $13 million and Mr. Bennett made $12 million, principally 

from their nursing home companies, according to personal income tax filings. 

Typical nursing home profits are “in the 3 to 4 percent range,” said Bill Ulrich, a 

nursing home financial consultant.

In California, the state auditor is examining related party transactions at 

another nursing home chain, Brius Healthcare Services, regarding reimbursements 

from the state’s Medicaid program. Rental prices to real estate companies related to 

the chain of homes were a third higher than rates paid by other for-profit nursing 

homes in the same counties, according to an analysis by the National Union of 

Healthcare Workers.

Dr. Michael Wasserman, the head of the management company for the Brius 

nursing homes, called the subject of corporate structures a “nonissue” and said, 

“What matters at the end of the day is what the care being delivered is about.”
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Such corporate webs bring owners a legal benefit, too: When a nursing home is 

sued, injured residents and their families have a much harder time collecting money 

from the related companies — the ones with the full coffers. Courts set a high bar for 

plaintiffs to bring these ancillary companies into their cases.

After the Pierce family won a rare verdict against the nursing home owners, Mr. 

Denz and Mr. Bennett appealed, and their lawyer, Craig Conley, said they would not 

discuss the case or their business while the appeal was pending.

“For more than a decade, Allenbrooke’s caregivers have promoted the health, 

safety and welfare of their residents,” Mr. Conley wrote in an email.

Networks of jointly owned limited liability corporations are fully legal and 

widely used in other businesses, such as restaurants and retailers. Nonprofit nursing 

homes sometimes use them as well. Owners can have more control over operations 

— and better allocate resources — if they own all the companies. In many cases, 

industry consultants say, a related company will charge a nursing home lower fees 

than an independent contractor might, leaving the chain with more resources.

“You don’t want to pay for someone else to make money off of you,” Mr. Ulrich, 

the consultant, said. “You want to retain that within your organization.”

But a Kaiser Health News analysis of inspection and quality records reveals that 

nursing homes that outsource to related organizations tend to have significant 

shortcomings: They have fewer nurses and aides per patient, they have higher rates 

of patient injuries and unsafe practices, and they are the subject of complaints 

almost twice as often as independent homes.

“Almost every single one of these chains is doing the same thing,” said Charlene 

Harrington, a professor emeritus of the School of Nursing at the University of 

California, San Francisco. “They’re just pulling money away from staffing.”

Early Signs of Trouble

Martha Jane Pierce moved to Allenbrooke in 2008 in the early stages of 

dementia. According to testimony in the family’s lawsuit, when her children visited 
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they often discovered her unwashed, with an uneaten, cold meal sitting beside her 

bed. Mrs. Hatfield said in court that she had frequently found her mother’s bed 

soaked in urine. The front desk was sometimes vacant, her brother Glenn Pierce 

testified.

“If you went in on the weekend, you’d be lucky to find one nurse there,” he said 

in an interview.

After a stroke, Mrs. Pierce became partly paralyzed and nonverbal, but the 

nursing home did not increase the attention she received, said Carey Acerra, one of 

Mrs. Pierce’s lawyers. When Mrs. Pierce’s children visited, they rarely saw aides 

reposition her in bed every two hours, the standard practice to prevent bedsores.

“Not having enough staffing, we can’t — we weren’t actually able to go and do 

that,” one nurse, Cheryl Gatlin-Andrews, said in a deposition.

Kaiser Health News’s analysis of inspection, staffing and financial records 

nationwide found shortcomings at other homes with similar corporate structures:

■ Homes that did business with sister companies employed, on average, 8 

percent fewer nurses and aides.

■ As a group, these homes were 9 percent more likely to have hurt residents or 

put them in immediate jeopardy of harm, and amassed 53 substantiated complaints 

for every 1,000 beds, compared with 32 per 1,000 beds at independent homes.

■ Homes with related companies were fined 22 percent more often for serious 

health violations than independent homes, and penalties averaged $24,441 — 7 

percent higher.

For-profit nursing homes utilize related corporations more frequently than 

nonprofits do, and have fared worse than independent for-profit homes in fines, 

complaints and staffing, the analysis found. Their fines averaged $25,345, which was 

10 percent higher than fines for independent for-profits, and the homes received 24 

percent more substantiated complaints from residents. Overall staffing was 4 

percent lower than at independent for-profits.
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Ernest Tosh, a plaintiffs’ lawyer in Texas who helps other lawyers untangle 

nursing company finances, said owners often exerted control by setting tight budgets 

that restricted the number of nurses the homes could employ. Meanwhile, “money is 

siphoned out to these related parties,” he said. “The cash flow gets really obscured 

through the related party transactions.”

The American Health Care Association, which represents nursing homes, 

disputed any link between related businesses and poor care. “Our members strive to 

provide quality care at an affordable cost to every resident,” the group said in a 

statement. “There will always be examples of exceptions, but those few do not 

represent the majority of our profession.”

‘Piercing the Corporate Veil’

The model of placing nursing homes and related businesses in separate limited 

liability corporations and partnerships has gained popularity as the industry has 

consolidated through purchases by publicly traded companies, private investors and 

private equity firms. A 2003 article in the Journal of Health Law encouraged owners 

to separate their nursing home business into detached entities to protect themselves 

if the government tried to recoup overpayments or if juries levied large negligence 

judgments.

“Holding the real estate in a separate real-property entity that leases the nursing 

home to the operating entity protects the assets by making the real estate 

unavailable for collection by judgment creditors of the operating entity,” the authors 

wrote. Such restructuring, they added, was probably not worth it just for 

“administrative simplicity.”

In 2009, Harvard Medical School researchers found the practice had flourished 

among nursing homes in Texas, which they studied because of the availability of 

state data. Owners had also inserted additional corporations between themselves 

and their nursing homes, with many separated by three layers.

To bring related companies into a lawsuit, attorneys must persuade judges that 

all the companies were essentially acting as one entity and that the nursing home 
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could not make its own decisions. Often that requires getting access to internal 

company documents and emails. Even harder is holding owners personally 

responsible for the actions of a corporation — known as “piercing the corporate veil.”

At a conference for executives in the long-term health care industry in Nashville 

in 2012, a presentation slide from nursing home attorneys titled “Pros of Complex 

Corporate Structure” said, “Many plaintiffs’ attorneys will never conduct corporate 

structure discovery because it’s too expensive and time consuming.” The 

presentation noted another advantage: “Financial statement in punitive damages 

phase shows less income and assets.”

A lawyer in Alabama, Barry Walker, is still fighting an 11-year-old case against 

another nursing home then owned by Mr. Denz and Mr. Bennett. Mr. Walker traced 

the ownership of Fairfield Nursing and Rehabilitation Center back to the men, but 

he said the judge had allowed him to introduce the information only after the 

Alabama Supreme Court ordered the judge to do so. That trial ended with a hung 

jury, and Mr. Walker said a subsequent judge had not let him present all the 

information to two other juries, and he dropped the men from the lawsuit. The home 

closed a few years ago but the case is still ongoing, after two mistrials.

“The former trial judge and the current trial judge quite frankly don’t seem to 

understand piercing the corporate veil,” he said. “My firm invested more in the case 

than we can ever hope to recover. Sometimes it’s a matter of principle.”

The complexity of the ownership in Mrs. Pierce’s case was a major reason it took 

six years to get to a trial, said Ken Connor, one of the lawyers for her family. “It 

requires a lot of digging to unearth what’s really going on,” he said. “Most lawyers 

can’t afford to do that.”

The research paid off in a rare result: In 2016, the jury issued a $30 million 

verdict for negligence, of which Mr. Denz and Mr. Bennett were personally liable for 

$20 million. The men’s own tax returns had bolstered the case against them. They 

claimed during trial they delegated daily responsibilities for residents to the home’s 

administrators, but they reported on their tax returns that they “actively” 

participated in the management. The jury did not find the nursing home responsible 

for her death later in 2009.
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The appeal brought by Mr. Denz and Mr. Bennett challenges both the verdict 

and their inclusion. They argue that Tennessee courts should not have jurisdiction 

over them since they spent little time in the state and neither was involved in the 

daily operations of the home or in setting staffing levels. Their lawyers said jurors 

should never have heard from nurses who hadn’t cared directly for Mrs. Pierce.

“No way did I oversee resident care issues,” Mr. Bennett said in a deposition.

Deficient in the End

Whoever was responsible for Mrs. Pierce’s care, her family had no doubt it had 

been inadequate. Her son Bill Pierce was so horrified when he finally saw the wound 

on his mother’s foot, he immediately insisted that she go to the hospital.

Mrs. Hatfield said the surgeon had told the family that “he had never seen 

anything like it.”

“He amputated 60 percent of the leg, above the knee,” she said.

After the amputation, Mrs. Pierce returned to the nursing home because her 

family did not want to separate her from her husband, who was also there.

At the trial, the nursing home’s lawyers argued that Mrs. Pierce’s leg had 

deteriorated not because of the infection but because her blood vessels had become 

damaged from a decline in circulation. The jury was unpersuaded after nurses and 

aides testified about how Allenbrooke would add staffing for state inspections while 

the rest of the time their pleas for more support went unheeded.

Workers also testified that supervisors had told them to fill in blanks in medical 

records regardless of accuracy. One example: Allenbrooke’s records indicated that 

Mrs. Pierce had eaten a full meal the day after she died.

This article was produced in collaboration with Kaiser Health News, an editorially 

independent program of the Kaiser Family Foundation. The author is a reporter for 

Kaiser Health News.

Elizabeth Lucas contributed research.
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A version of this article appears in print on January 7, 2018, on Page BU1 of the New York edition with 
the headline: Care Suffers as Profits Rise. 
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Nursing homes that harm seniors face fewer fines under 
Trump

Jordan Rau, Kaiser Health News Published 12:48 p.m. ET Jan. 3, 2018 | Updated 3:20 p.m. ET Jan. 3, 2018

The Trump administration — reversing guidelines put in place under President Barack Obama — is scaling 

back the use of fines against nursing homes that harm residents or place them in grave risk of injury.

The shift in the Medicare program’s penalty protocols was requested by the nursing home industry. The 

American Health Care Association, the industry’s main trade group, has complained that under Obama 

inspectors focused excessively on catching wrongdoing rather than helping nursing homes improve.

“It is critical that we have relief,” Mark Parkinson, the group’s president, wrote in a letter to then-President-elect 

Donald Trump in December 2016.

Since 2013, nearly 6,500 nursing homes — 4 of every 10 — have been cited at least once for a serious violation, federal records show. Medicare has 

fined two-thirds of those homes. Common citations include failing to protect residents from avoidable accidents, neglect, mistreatment and bedsores.

FROM 2015: Look up nursing home ratings in your city (https://www.gannett-cdn.com/experiments/usatoday/2015/02/nursing-homes/index.html)

The new guidelines discourage regulators from levying fines in some situations, even when they have resulted in a resident’s death. The guidelines will 

also probably result in lower fines for many facilities.

The change in policy aligns with Trump’s promise to reduce bureaucracy, regulation and government intervention in business.

Dr. Kate Goodrich, director of clinical standards and quality at the Centers for Medicare & Medicaid Services (CMS), said in a statement that unnecessary 

regulation was the main concern that health care providers raised with officials.

“Rather than spending quality time with their patients, the providers are spending time complying with regulations that get in the way of caring for their 

patients and doesn’t increase the quality of care they provide,” Goodrich said.

But advocates for nursing-home residents say the revised penalties are weakening a valuable patient-safety tool.

“They’ve pretty much emasculated enforcement, which was already weak,” said Toby Edelman, a senior attorney at the Center for Medicare Advocacy.

Medicare has different ways of applying penalties. It can impose a specific fine for a particular violation. It can assess a fine for each day that a nursing 

home was in violation. Or it can deny payments for new admissions.

The average fine in recent years has been $33,453, but 531 nursing homes amassed combined federal fines above $100,000, records show. In 2016, 

Congress increased the fines to factor in several years of inflation that had not been accounted for previously.

The new rules have been instituted gradually throughout the year.

In October, CMS discouraged its regional offices from levying fines, even in the most serious health violations, if the error was a “one-time mistake.” The 

centers said that intentional disregard for residents’ health and safety or systemic errors should still merit fines.

A July memo from CMS discouraged the directors of state agencies that survey nursing homes from issuing daily fines for violations that began before an 

inspection, favoring one-time fines instead. Daily fines remain the recommended approach for major violations discovered during an inspection.

Dr. David Gifford, the American Health Care Association’s senior vice president for quality, said daily fines were intended to prompt quick remedies but 

(Photo: Mark Wilson, Pool/EPA)
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were pointless when applied to past errors that had already been fixed by the time inspectors discovered them.

“What was happening is you were seeing massive fines accumulating because they were applying them on a per-day basis retrospectively,” Gifford said.

But the change means that some nursing homes could be sheltered from fines above the maximum per-instance fine of $20,965, even for egregious 

mistakes.

In September 2016, for instance, health inspectors faulted Lincoln Manor, a nursing home in Decatur, Ill., for failing to monitor and treat the wound of a 

patient whose implanted pain-medication pump gradually slipped over eight days through a ruptured suture and protruded from her abdomen. The patient 

died.

CMS fined Lincoln Manor $282,954, including $10,091 a day for 28 days, from the time the nursing home noticed the problem with the wound until 

supervisors had retrained nurses to avoid similar errors. An administrative law judge called the penalties “quite modest” given the “appalling” care.

The fines were issued before the new guidelines took effect; if the agency had issued a one-time fine, the maximum would have been less than $21,000.

Lincoln Manor closed in September. Its owner could not be reached for comment, and his lawyer did not respond to an interview request.

Advocates for nursing home residents say that relaxing penalties threatens to undo progress at deterring wrongdoing. Janet Wells, a consultant for 

California Advocates for Nursing Home Reform, said the changes come as “some egregious violations and injuries to residents are being penalized — 

finally — at a level that gets the industry’s attention and isn’t just the cost of doing business.”

In November, the Trump administration exempted nursing homes that violate eight new safety rules from penalties for 18 months. Homes must still follow 

the rules, which are intended, among other things, to reduce the overuse of psychotropic drugs and to ensure that every home has adequate resources 

to assist residents with major psychological problems.

Rodney Whitlock, a health policy consultant and former Republican Senate staffer, said health inspectors “are out there looking for opportunities to show 

that the nursing homes are not living up to some extremely tight standards.” He said while the motivation for tough regulation was understandable, “the 

fines don’t make it easier to hire people and doesn’t make it easier to stay in business.”

In June, CMS rescinded another Obama administration action that banned nursing homes from pre-emptively requiring residents to submit to arbitration 

to settle disputes rather than going to court.

“We publish nearly 11,000 pages of regulation every year,” the agency’s administrator, Seema Verma, said in a speech in October. That paperwork is 

“taking doctors away from what matters most: patients.”

Janine Finck-Boyle, director of health regulations and policy at LeadingAge, a group of nonprofit nursing homes and other entities that care for older 

people, said the group’s members had been struggling to cope with regulations.

“If you’re a 50-bed rural facility out West or in the Dakotas,” she said, “you don’t have the resources to get everything done from A to Z.”

IN HURRICANE IRMA:Why did nursing home patients have to die? (/story/opinion/2017/09/21/hurricane-irma-why-did-nursing-home-patients-die-

editorials-debates/685551001/)

Kaiser Health News (https://khn.org/) is a non-profit news service covering health issues. It is an editorially independent program of the Kaiser Family 

Foundation that is not affiliated with Kaiser Permanente.

KHN’s coverage of these topics is supported by Gordon and Betty Moore Foundation, John A. Hartford Foundation and The SCAN Foundation

Read or Share this story: https://usat.ly/2CwWIQi
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LONG-TERM CARE AFFORDABILITY AND AVAILABILITY 

 

SUMMARY 
Florida has grappled with issues surrounding the 
provision of long-term care for many years. Substantial 
problems remain. The state does not have a 
comprehensive strategy for economically and efficiently 
meeting the needs of an increasingly elderly population. 
There continue to be concerns about the quality of the 
care being provided in long-term care facilities. Public 
spending for nursing home care is increasing. Long-term 
care facilities are sued much more frequently in Florida 
than in the rest of the nation, and liability insurance for 
nursing homes is becoming more difficult to obtain and 
is much more expensive. 
 
This report provides recommendations in three areas: 
developing a coordinated planning structure for the long-
term care system, improving the quality of care in long-
term care facilities and developing ways to make liability 
insurance more affordable for long-term care facilities. 

 

BACKGROUND 
Most states are facing an increasingly aged and disabled 
population in need of long-term, supportive services at 
the same time as demands on resources in other areas 
increases. Florida’s elderly population is currently 2.9 
million individuals, 18.3% of the state’s population. 
“Baby boomers” will add 600,000 to that number by 
2010. While the majority of Florida’s elders live 
independent and healthy lives, the number of frail elders 
in need of long-term care services in nursing homes, 
assisted living facilities and formal home care programs 
is expected to increase over the next ten years. Florida's 
challenge is the result of years of state policy decisions 
about the structure and funding of its long-term care 
services, the rapid growth in the number of frail elders 
and disabled people in our state, and significant changes 
in society's ability to sustain and prolong life. 
Long-term Care 
Long-term care generally means care that is provided on 
a continual basis to persons with chronic disabilities. 
This care is often supportive, rather than curative in 

nature, and is provided in institutions, home-like 
institutional settings and to persons living in their own 
residence. Long-term care may be care provided in a 
nursing home, in a residential setting such as an assisted 
living facility, in an adult day care center, or may be 
delivered to a person as home care. Long-term care in 
nursing homes is more medically oriented and is often 
provided by licensed and certified personnel to people 
with severe limitations and severe cognitive disorders. 
Much of long-term care provided in the home is 
supportive in nature, such as assistance with the 
activities of daily living of eating, toileting, and dressing. 
 
Since the late 1960’s there has been an on-going process 
of “downward substitution” of care from highly 
institutional settings to less expensive, less institutional 
and more home-like settings for people with many types 
of disabilities. In the case of elderly individuals, this trend 
was significantly accelerated with passage of the federal 
Omnibus Budget Reconciliation Act of 1989 which 
created financial incentives for hospitals to discharge 
Medicare patients earlier, with the result that many 
nursing home residents are more acutely ill and disabled 
than in prior years. 
 
Medicare primarily pays for short-term transitional care 
in nursing homes. Medicaid pays for longer-term care. 
Assisted living facilities provide supportive care to 
individuals who require assistance with the activities of 
daily living but who do not require continuous nursing 
care. Medicaid and Medicare do not generally pay for 
care in assisted living facilities; however, Florida has an 
assisted living facility waiver program which allows 
Medicaid to reimburse additional care required by 
severely disabled assisted living facility residents. 
In the late 1970’s Florida implemented the Community 
Care for the Elderly program to assist frail older people 
to remain in their homes. In 1980, the federal 
government began granting waivers to allow states to 
use Medicaid funds for the purpose of assisting disabled 
individuals to remain in their homes as an alternative to 
institutionalization. Florida was one of the first states to 
implement such a waiver program.  
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For many years elder advocates have hypothesized that 
increased levels of less expensive state-supported home 
care could replace more expensive nursing home care. 
There has been considerable skepticism about the cost-
effectiveness of this notion due to the difficulty of 
choosing recipients to ensure that services are provided 
to the same people who would otherwise be served in 
nursing homes, the loss of economies of scale incurred 
in bringing into people’s homes the intensive services 
required by very frail individuals, and the tendency of 
case managers to over-prescribe services in an effort to 
meet patient desires and preferences.  
 
A major impediment for states in planning an efficient 
long-term care system has been the difficulty of 
managing the interrelationship of incentives between the 
Medicare and Medicaid financing systems, and the effect 
that care of acute illnesses has on the eventual need for 
long-term care. States often have little control over the 
admission of a patient into a nursing home since the 
initial portion of a nursing home stay is usually financed 
by Medicare or other sources. Once these resources are 
exhausted (often after community support systems have 
unraveled) state Medicaid programs become responsible 
for financing continuing stays. 
 
Responsibility for long-term care programs is split 
between state agencies in Florida. The Agency for Health 
Care Administration Medicaid program finances nursing 
home care for Medicaid recipients. The Agency also 
determines how many nursing home beds are 
constructed, licenses nursing facilities, and regulates the 
quality of their care. Medicaid directly funds programs 
providing home care services. The Department of Elder 
Affairs operates the state’s aging/disabled waiver 
program, the General Revenue- funded Community Care 
for the Elderly program and federally-funded Older 
American’s Act programs.  
 
The Department of Elder Affairs was created by the 
1990 Legislature in response to a 1988 general election 
constitutional referendum calling for a state agency 
focused specifically on the needs and concerns of elders. 
Chapter 430, F.S., assigns the department lead 
responsibility for administering human services programs 
for the elderly and for developing policy 
recommendations for long-term care. 
 
In 1994, the Legislature created the Commission on 
Long-term Care, chaired by former Senator Curtis Kiser. 
In 1995 the Commission developed recommendations for 
long-term care system reform, to be implemented by the 
Department of Elder Affairs, the Agency for Health Care 

Administration and the Department of Children and 
Family Services. The Commission's primary 
recommendation was that the state should begin planning 
to meet its residents= long-term care needs in order to 
ensure that the state=s long-term care dollars are spent on 
the most appropriate and cost-effective mix of 
institutional, residential and community services. The 
report also recommended the development of alternative 
systems of care, including transitioning the state=s entire 
long-term care delivery system from an institutional to a 
community and risk-based managed care model 
integrating acute and long-term care services by the year 
2000, and establishing a long-term care planning and 
coordination advisory body. 
 
Lawsuits Against Nursing Homes and Assisted Living 
Facilities 
There is a growing concern among long-term care policy 
experts that lawsuits against nursing homes and assisted 
living facilities in Florida are growing at a 
disproportionate rate compared to the rest of the 
country. The purported cause of these suits is reported 
to be Florida’s unique statutory scheme of liability which 
combines a broad residents’ rights civil liability cause of 
action with unlimited compensatory and punitive 
damages, combined with the lure of add-on attorney’s 
fees. The long-term care industry perspective is that this 
has created an atmosphere in which nursing homes are 
an easy and lucrative target for litigation, and that 
conditions produced by the normal process of aging and 
frailty at the end of life are responsible for a substantial 
portion of the lawsuits. 
 
Availability of Liability Insurance 
The effect of the increase in suits and judgments is that 
nursing homes and assisted living facilities are 
experiencing large insurance premium increases and are 
increasingly unable to secure liability insurance coverage 
from regulated carriers. Liability insurance which is 
available is increasingly expensive, with the result that 
9% of Florida’s nursing homes do not have liability 
coverage. Nursing homes are not required to have 
liability insurance. Assisted living facilities are required, 
as a condition of licensure, to maintain liability insurance. 
  
Financial Viability of the Nursing Home Industry 
Approximately 20% of Florida nursing homes are 
currently under Chapter 11 bankruptcy protection. Other 
nursing homes are reported to be teetering on the brink 
of bankruptcy. The causes of this situation are variously 
described as a change in Medicare reimbursements to 
nursing homes, bad business decisions on the part of 
nursing home companies, reimbursements to 
government programs for revenues generated through 
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fraudulent billing, Medicaid reimbursement which does 
not cover the rapidly increasing cost of providing care to 
residents, lawsuits, and increasing liability insurance 
premiums.  
 
Adequacy of Government Payments 
Nursing homes have stated that Florida Medicaid 
payment rates are inadequate to reimburse their costs. 
Nursing homes were able to stay in business by 
subsidizing costs associated with these residents from 
revenues received from the Medicare program and 
private pay residents. The Balanced Budget Act of 1997, 
however, was implemented for the purpose of 
eliminating perceived inappropriate charges by nursing 
homes to the Medicare system. The Balanced Budget Act 
of 1997 modified the Medicare reimbursement scheme to 
ensure that the federal government reimbursed only for 
care necessary to meet the needs of patients. 
 
Quality of Care in Nursing Homes 
Nursing homes have long been seen as care settings for 
the elderly of last resort, both because they were seen as 
institutions where the elderly went to die, and because of 
perceptions of indifferent, callous and uncaring treatment 
by nursing home staff. Patient advocates, family 
members of people in nursing homes and attorneys 
representing nursing home residents often have taken the 
position that the state system for assuring quality and 
humane care in nursing homes has failed and that 
recourse to the courts is the method of last resort to 
force nursing homes to provide quality care and to 
punish those who do not.  
 
For more than 20 years, the State of Florida has grappled 
with issues relating to the quality of care that nursing 
homes provide to their residents. A staff analysis for 
Committee Substitute for Senate Bill 1218 (1980), 
describes the findings of a Dade County grand jury 
convened to investigate nursing homes operating in that 
county. At the time, there were 331 state-licensed 
nursing homes operating in Florida. The analysis states:  
 

The report described health hazards and 
deficiencies in patient care that allegedly have 
been allowed to continue for years. Of the 38 
Dade County nursing homes surveyed by the 
Grand Jury, 60 percent provided either generally 
unacceptable or consistently very poor care. The 
Jury found that sanctions against homes are 
invoked ‘rarely, timidly, and ineffectively,’ and 
that once a deficiency is identified, on-site follow-
up visits are too infrequent to ensure correction. 
[p. 1, Senate Staff Analysis and Economic Impact 
Statement, June 10, 1980] 

 
The 1987 Omnibus Budget Reconciliation Act (OBRA-
87) was the most sweeping set of reforms to nursing 
home regulations enacted by Congress since the passage 
of Medicare and Medic aid. These reforms were passed 
in response to consumer complaints and a host of state 
and federal reports criticizing both nursing home quality 
and government regulatory efforts. They also responded 
to a congressionally mandated study by the Institute of 
Medicine on how to improve nursing home quality, and 
they embodied most of the Institute’s recommendations. 
The reforms were endorsed by a substantial bipartisan 
majority in Congress and enjoyed widespread support 
from nursing home residents, families, organizations 
representing the elderly, and a host of long-term care 
providers, including nursing home owners, 
administrators, nurses, social workers, therapists, and 
physicians. 
 
The quality of nursing home care continues to be a 
concern because residents are generally showing 
increasing levels of acuity and disability and require 
increasingly more complex treatments. These concerns 
about problems in the quality of long-term care persist 
despite some improvements in recent years, and are 
reflected in, and spurred by, recent government reports, 
congressional hearings, newspaper stories, and criminal 
and civil court cases. Debate also continues over the 
effectiveness and appropriate scope of state and national 
policies to regulate long-term care, reduce poor 
performance of providers, and improve the health and 
well being of those receiving care. These questions and 
debates extend beyond nursing homes to home and 
community-based services and residential care facilities. 

 
Residents’ bill of rights suits 
Section 400.023, F.S., creates a statutory cause of 
action against nursing homes who deprive or infringe 
upon the rights of residents specified in s. 400.022, F.S. 
Sections 400.428 and 400.429, F.S., contain similar 
provisions for assisted living facilities. Prevailing 
plaintiffs may be entitled to recover reasonable attorney’s 
fees, and costs of the action, along with actual and 
punitive damages. Prevailing defendants may be entitled 
to receive attorney’s fees. The statutes require that 
attorney’s fees be based on a number of factors 
including time and labor involved, difficulty of the case 
and other similar factors.  
 
Suits may be brought by the resident, his guardian, a 
person or organization acting on behalf of the resident, 
or the personal representative of the estate of a deceased 
resident. If the suit alleges a deprivation of the right to 
receive adequate health care which results in injury or 
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death, claimants are required to conduct an investigation 
which includes a review of the case by a physician or 
registered nurse familiar with standards of care for 
nursing home residents, and a statement that the 
deprivation of the right occurred during the resident’s 
stay in the nursing home. 
 
Punitive damages may be awarded for conduct which is 
willful, wanton, gross or flagrant, reckless, or 
consciously indifferent to the rights of the resident. In 
addition to any other standards for punitive damages, any 
award for punitive damages must be reasonable in light 
of actual harm suffered, and the egregiousness of the 
conduct which caused the harm. Section 768.735, F.S., 
limits punitive damages against nursing homes pursuant 
to ch. 400 to three times compensatory damages unless 
the claimant demonstrates to the court by clear and 
convincing evidence that an award in excess of the 
limitation is not excessive in light of the facts and 
circumstances that were presented. 
 
Medical Malpractice Suits 
Medical malpractice actions are the subject of ch. 766, 
F.S. In medical malpractice actions, the burden is on the 
claimant to prove by a greater weight of the evidence 
that the actions of a health care provider represented a 
breach of the prevailing professional standard of care for 
that provider. Claimants must notify defendants of their 
intent to sue, and defendants’ insurers must conduct a 
review to determine the liability of the defendant. The 
defendant may admit liability and offer to arbitrate the 
amount of damages. Alternatively, the court may, upon 
motion of any party, require the parties to submit to non-
binding arbitration. Chapter 766 also provides a third 
method of voluntary binding arbitration. In this scheme, 
the defendant does not admit liability, but does agree to 
arbitrate the amount of damages. Economic damages are 
limited to past and future medical expenses, and 80% of 
lost earning capacity, reduced by collateral payments. 
The statute provides for the settlement to be reduced by 
the amounts of payments made to or on behalf of the 
claimant, and that future damages be reduced to present 
value. Non-economic damages are limited to $250,000 
per incident, calculated on a percentage basis with 
respect to capacity to enjoy life. Punitive damages are 
not allowed. Defendants shall pay attorneys fees for 
claimants, limited to 15% of the award, reduced to 
present value. If a defendant refuses binding arbitration, 
there is no cap on damages at trial, and attorney’s fees 
are recoverable up to 25% of the award. If a claimant 
rejects binding arbitration, damages at trial are limited to 
net economic damages and $350,000 in non-economic 
damages. Malpractice suits may be brought by the 
injured patient or, if the patient dies, the personal 

representative of the patient’s estate. 
 
Wrongful Death Suits 
Wrongful death is the subject of ss. 768.16-768.27, F.S. 
Suits for wrongful death may be brought by the 
decedent’s personal representative on behalf of survivors 
and the decedent’s estate. Personal injury suits abate 
when a personal injury results in death. Survivors may 
recover the value of lost support and services, spouses 
may recover for loss of companionship and mental pain 
and suffering, minor children (or all children if there is 
no spouse) may recover for lost companionship, 
guidance and mental pain and suffering, and parents may 
recover for mental pain and suffering. The Wrongful 
Death Act prohibits adult children from recovering 
damages for mental pain and suffering when their parent 
dies as a result of medical malpractice. Additionally, 
parents of an adult child who dies as a result of medical 
malpractice may not recover damages for pain and 
suffering. The decedent’s estate may recover damages 
for lost earnings from the date of injury to the date of 
death, loss of prospective net accumulations, and 
medical and funeral bills. 
 
Civil Damages 
Damages are the subject of ss. 768.71-768.81, F.S. A 
claim for punitive damages is not permitted unless there 
is a reasonable showing by evidence that there is a 
reasonable basis for recovery of such damages. Punitive 
damages are awarded only after a determination, based 
on clear and convincing evidence that the defendant was 
personally guilty of intentional misconduct or gross 
negligence. Intentional misconduct is defined as the 
defendant knowing the wrongfulness of the conduct and 
the high probability that injury would result, and still 
intentionally pursuing the course of the conduct, 
resulting in the damage. Gross negligence means that the 
conduct was so reckless or wanting in care such that it 
constituted a conscious disregard or indifference to the 
life, safety, or rights of persons exposed to such 
conduct. 
 
Punitive damages may be imposed on a corporation or 
employer only if the above criteria are met and the 
corporation knowingly participated in the conduct, 
condoned or consented to the conduct or the corporation 
engaged in conduct which was grossly negligent and 
contributed to the loss suffered. Punitive damages are 
limited to three times compensatory damages, or 
$500,000, whichever is greater. If the defendant’s 
conduct was motivated solely by financial gain, then 
punitive damages may not exceed the greater of four 
times compensatory damages or $2,000,000. There is no 
cap on punitive damages if the defendant had a specific 
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intent to harm the claimant. 
 
As noted earlier, these damage standards do not apply to 
ch. 400 suits, in which case punitive damages are limited 
to three times compensatory damages unless the 
claimant demonstrates to the court by clear and 
convincing evidence that an award in excess of the 
limitation is not excessive in light of the facts and 
circumstances that were presented. 
 
Senior Housing 
A sizable percentage of the more than 80,000 senior 
residents in Florida’s rent subsidized housing facilities 
are having trouble living independently. This group tends 
to be women living alone, members of ethnic and racial 
minorities, and those reliant on Medicaid benefits. They 
often experience health problems and declines in physical 
and mental functioning. There is little coordination 
between state-funded community care programs and 
public housing providers. 
 
Medicaid Nursing Home Budget 
Florida’s Medicaid nursing home expenditures will 
increase by nearly $100 million between FY 1999-2000 
and FY 2000-2001. Florida has a relatively low number 
of nursing home beds per 1,000 aged 65+, at 30.1. Over 
the past two decades, however, the growth in the 
number of nursing home beds (129%) in Florida was 
more than double the increase in the state’s 65+ 
population (63%). The result is the ratio of nursing home 
beds in Florida increased from 21 to 30 beds per 1,000 
persons aged 65+ from 1980 to 1998. Despite the fact 
that this is a relatively low bed rate compared to the rest 
of the country, Florida continues to experience 
substantial growth, and a high percentage increase in 
nursing home utilization, as measured by total days of 
care and nursing home expenditures. Medicaid pays for 
approximately two-thirds of the patient days in nursing 
homes in Florida.  
 
The Task Force on the Availability and Affordability of 
Long-Term Care  
The Legislature created, in the 2000 Session, the Task 
Force on the Availability and Affordability of Long-Term 
Care. The purpose of the task force was to assess the 
current long-term care system in terms of the availability 
of alternatives to nursing homes, the quality of care in 
nursing homes and the impact of lawsuits against 
nursing homes and other long-term care facilities on the 
costs of care and the financial stability of the long-term 
care industry. The task force was chaired by the 
Lieutenant Governor and received staff support from the 
Florida Policy Exchange Center on Aging, which 
prepared a comprehensive report based on a wide range 

of research materials, public testimony and the 
contributions of task force members. On December 18, 
2000, the members of Task Force determined that they 
would not reach consensus on recommendations and 
decided not to submit recommendations to the 
Legislature. 
 

METHODOLOGY 
 
To complete this report Senate staff reviewed both 
national and Florida literature regarding long-term care, 
met with staff of the Florida Policy Exchange Center on 
Aging at the University of South Florida, the Department 
of Elderly Affairs, The Agency for Health Care 
Administration, and the nursing home and assisted living 
facility industries. Staff attended meetings of the Task 
Force on the Availability and Affordability of Long-term 
Care in Tallahassee, Tampa, Pensacola, Miami and 
Jacksonville. 
 

FINDINGS 
 
Lawsuits 
One of the tasks assigned the Task Force was to 
determine  “the kinds of incidents which lead to the filing 
of lawsuits and the extent to which frivolous lawsuits are 
filed.” In an attempt to determine the merits and costs of 
nursing home lawsuits the task force performed several 
separate analyses of lawsuits in Florida. Staff of the 
Task Force reviewed all ch. 400 nursing home lawsuits 
filed in Hillsborough County since 1990, reviewed all 
jury-tried nursing home lawsuits statewide since 1990, 
analyzed the relationship between Agency for Health 
Care Administration survey data and lawsuits, and 
reviewed all lawsuit settlement data which was publicly 
available. In addition the Task Force reviewed a study of 
the costs and frequency of lawsuits submitted by Aon 
Actuarial Services under contract with the Florida Health 
Care Association (FHCA). Significant findings were: 
 
1. Since 1990, 256 nursing home care resident suits had 
been filed in Hillsborough County. Eighty percent of the 
nursing homes in Hillsborough County had at least one 
lawsuit, with most (51%) having fewer than five suits.  

 
2. No frivolous suits were found. All suits contained 
serious allegations pertaining to the resident’s physical 
condition and cite the violation of the statutory right to 
adequate and appropriate health care as the cause of 
action. These lawsuits are fundamentally about pressure 
sores, falls, dehydration, and malnutrition or weight loss 
among nursing home residents. 
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3. In virtually all the suits, infringement on the right to 
receive adequate and appropriate health care was the 
primary cause of action. In many of the suits, an 
infringement of the right to privacy and dignity were 
secondary causes of action. 
 
4. Suits were filed by the resident, spouses, sons and 
daughters and personal representatives in 88% of the 
cases. Wrongful death was alleged in 89 of the 256 suits. 
 
5. Data from the FHCA/Aon study of losses reported by 
12 predominantly multi-facility, for-profit chains in 
Florida indicated that the average size of claims for these 
facilities in Florida was $278,637, which is 250% greater 
that the average claim in other states ($112,351). The 
average loss per occupied bed in these facilities in Florida 
in 1999 was $6,283, which is 8 times the average loss in 
the other 49 states ($809). 
 
6. Add-on attorney fees were not regularly awarded in 
nursing home lawsuits. In 68% of the Hillsborough 
cases, each party paid its own attorney’s fees.  
 
7. Agency for Health Care Administration survey 
violations, severity of patient condition, for-profit status 
and Medicaid patient ratios were not predictive of 
lawsuits being filed. 
 
8. The number of lawsuits filed per year in Hillsborough 
County peaked in 1998 with 26 suits being filed. In 1999 
17 suits were filed, and 3 had been filed by August 2000. 
The task force hypothesized that closure or change in 
ownership of the three nursing homes having the most 
suits (more than 20 times) had caused the drop in the 
number of lawsuits filed. 
 
9. The Hillsborough survey identified 16 lawsuits against 
assisted living facilities since 1990. These suits generally 
involved charges of failure to provide adequate and 
appropriate health care.  
 
Other State Resident Bill of Rights and Tort Systems 
A review of other state (including Washington D.C. and 
Puerto Rico) nursing home resident rights laws and tort 
practices performed by GeneralCologne Reinsurance 
(GeneralCologne Re: 50-State Long Term Care and Tort 
Liability and Survey Information) indicated that 36 
states had a resident’s bill of rights. Of these, 31 allowed 
tort recovery for violation or deprivation of resident’s 
rights. In six states, punitive damages are recoverable for 
resident’s bill of rights violations. In two, punitive 
damages are recoverable under adult protection or elder 
abuse statutes. Attorney’s fees are recoverable under 
resident’s bills of rights or elder abuse statutes in 15 

states. Tort damages are unlimited in 28 states. In 15 
states, there is a resident’s bill of rights, punitive 
damages are recoverable under that bill of rights or under 
common law, and tort damages are unlimited. 
 
 
Availability of Liability Insurance 
The Department of Insurance conducted research to 
determine the status of the Florida long-term care liability 
insurance market for nursing homes, assisted living 
facilities and continuing care retirement communities. 
The department concluded that the long-term care 
liability market had shrunk significantly, as it has in the 
rest of the nation. As of September, 2000, 17 companies 
were writing coverage in Florida, however, 6 of the 17 
insurers wrote only two policies in 2000. Twenty-three 
other companies, which did provide this coverage in the 
last three years, no longer provide this type of insurance. 
Companies which were withdrawing from the long-term 
care market reported that they are doing so nationally. Of 
those companies which are still providing this type of 
coverage, most have tightened underwriting criteria, 
particularly in Florida and Texas, and raised rates and 
deductibles, citing high loss ratios, the legal climate, and 
problems with obtaining reinsurance. Companies 
withdrawing from selling this type of coverage began 
initial withdrawals in Florida and California, each of 
which allows unlimited punitive damage recoveries for 
resident bill of rights violations and permits unlimited 
damages in tort actions, and Texas, which excluded 
elder abuse matters from its tort reform and has been the 
site of several high nursing home verdicts ($83 million, 
$65 million, and $28 million in 1997, 1999, and 1998, 
respectively). 
 
According to testimony from an insurance underwriter 
who testified before the task force, his company, the last 
admitted (regulated) carrier writing policies in Florida 
will stop renewing policies effective February, 2001, 
forcing facilities to purchase coverage from unregulated 
excess and surplus lines companies. Representatives 
from insurance agents reported that some excess and 
surplus lines companies were also planning to withdraw 
from the market for reasons similar to the admitted 
carriers. 
 
Risk Pooling  
During Task Force deliberations and in public testimony, 
considerable concern was expressed by and about 
nursing facilities which had experienced no suits but 
nevertheless were unable to purchase liability insurance 
or which had been forced to pay extremely high 
premiums in order to obtain coverage. Many of these 
were faith-based or non-profit facilities. Some public 
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testimony suggested establishing separate risk pools for 
facilities with no quality of care difficulties as a possible 
solution.  
 
Insurance representatives explained that their practice is 
to set rates based on the entire universe of facilities in a 
single risk pool providing a given type of care. Assisted 
living facilities, for-profit and non-profit facilities, since 
they provide the same type of care, are included in the 
same risk pool. Once rate levels are established at base 
limits, the prospective client is evaluated for discounting 
by review of claims history, financial condition, risk 
management practices, staff skills and subjective factors. 
Separating facilities into good and bad risk pools would, 
in the insurance industry’s opinion, create a group of 
facilities which was uninsurable since it would be 
impossible to spread the costs of the losses for these 
facilities to those which had fewer losses. 
 
Financial Viability of the Nursing Home Industry  
A number of major nursing home chains (Vencor, 
Mariner, Genesis Health Ventures, Sun Healthcare, and 
Integrated Health Services) are currently in bankruptcy 
proceedings. In Florida, 21 percent of nursing home 
beds (17,000) are in facilities which have filed for 
Chapter 11 bankruptcy protection. The precarious 
condition of many nursing homes appears to be due to a 
variety of factors including changes made to the 
Medicare reimbursement system in the Balanced Budget 
Act of 1997, business decisions made and debt burdens 
acquired based on a belief that Medicare payment would 
continue to increase, decreased revenues due to efforts 
to fight fraud and waste in the health care industry, and 
litigation and insurance costs. 
 
Changes to the Medicare reimbursement system 
stemmed in part from a GAO report in 1995 which 
found that nursing homes were engaging in widespread 
overcharges, inflated markups, and exploitation of 
regulatory weakness in the Medicare system. The GAO 
described the problem as “national in scope and 
growing.” Abusive billing practices in the nursing home 
industry were characterized as pervasive. The GAO cited 
complaints from Medicare patients of nursing homes 
billing for unnecessary and unprovided services, 
concluding that lax Medicare rules invited abuse. The 
result of this system was a rise in ancillary costs at a rate 
of 19% per year while routine costs rose at 6% per year. 
The GAO noted that the rise in ancillary costs was “not 
explained by increase in beneficiary health needs.” 
 
Of the seven largest chains, most had higher than 
average costs. In two, capital costs are substantially 
higher than the national average and a third reported a 

four-fold increase in rent due to renting from its own 
subsidiary. Most of the chains in bankruptcy had 
invested heavily in selling ancillary services to themselves 
and others. 
 
The BBA of 1997 closed loopholes by gradually phasing 
out the system which allowed for unlimited cost based 
reimbursement and gradually phasing in a system in 
which payment was a per day amount based on severity 
of patient health care need. The average Medicare per 
diem declined by about 9% between FY 1998 and 1999, 
reaching the same average rate as in 1996. The GAO 
found this noteworthy, because payment rates in 1996 
were believed to be excessive given that they reflected 6 
years of growth at more than 12% per year at a time 
when prices for goods and services purchased by 
nursing homes were rising about 3% each year. 
 
According to the GAO, the Balanced Budget 
Reconciliation act of 1999 restored some of the funding 
to facilities which had been hurt by the BBA 1997 
changes by increasing payments across the board by 4% 
for 2001 and 2002, adding an estimated $200 million to 
Medicare nursing home spending in FY 2000. The GAO 
estimated that if the increases were allowed to remain in 
place for five years, total Medicare nursing home 
spending would increase by $1.4 billion nationwide. In 
December, 2000, the Congress added an additional $1.6 
billion to Medicare payments to nursing homes. 
 
Industry analysts and government officials expect that 
most public chains currently operating in bankruptcy will 
recover. In states where a large number of nursing 
homes are operating in bankruptcy, however, it is 
important that contingency plans be developed to address 
the closure of some bankrupt facilities.  
 
Adequacy of Government Payments 
Florida Medicaid pays nursing homes a facility-specific 
per diem rate based on the facility’s reported costs. The 
per diem is the aggregate of costs in four specific 
domains: operating expenses, patient care, property costs 
and return on equity. The operating component includes 
administration, laundry, plant operations and 
housekeeping. The patient care component includes 
nursing, dietary, social services, and ancillary expenses. 
The property component includes interest, depreciation, 
insurance, property taxes, and equipment rental. Each of 
these components is calculated separately and the 
components are combined to determine the per diem. 
Reimbursement ceilings limit the level of increase in 
facility per diem rates. According to the Medicaid 
program, per diem rates as of July 1, 2000, are 
reimbursing 89% of facility Medicaid costs.  
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House bill 1971, passed during the 1999 Legislative 
session, created the Panel on Medicaid Reimbursement 
to study the state’s Medicaid reimbursement plan and 
recommend changes. The panel was housed at and 
staffed by the Agency for Health Care Administration. 
The panel determined that quality of care to nursing 
home residents was likely to be negatively affected by 
the increasing difficulty providers are experiencing in 
hiring and retaining direct caregiver staff and the lack of 
current incentives for nursing homes to renovate and 
update physical plants. The panel recommended rebasing 
the patient care component and gave options to modify 
the Fair Rental Value System in the property component. 
 
Nursing Home Staffing 
Currently, according to the Institute of Medicine, the key 
indicators by which quality is monitored and measured in 
the nursing home environment are: (1) pain, (2) use of 
physical and chemical restraints, (3) pressure sores, (4) 
malnutrition, (5) continence care, and (6) aspects of care 
related to quality of life. The quality of services provided 
in nursing homes is increasingly dependent on the 
personnel available. This dependence is based on the 
reality that most nursing home residents are sicker than 
nursing home residents being admitted just a few years 
ago. 
 
In January 2000 the University of California released the 
results of a study funded by the Health Care Financing 
Administration entitled Nursing Facilities, Staffing, 
Residents, and Facility Deficiencies, 1992 Through 
1998, by Charlene Harrington, Ph.D., et al. The report 
provides several statistical findings relating to nursing 
homes throughout the United States, presented in a state-
by-state format. In Table 30 of the study, statistics cited 
for Florida show that the state’s nursing homes, for each 
of the focus years, slightly exceeded the national average 
in staffing as computed using payroll hours per resident 
day rather than actual hours of care delivered directly to 
residents. These data were reported by each facility for 
the two weeks prior to the facility survey. Despite the 
fact that on average, Florida facilities had higher staffing 
ratios, Florida facilities were cited more often than the 
national average on a number of key indicators. 
 

Percent of Nursing Homes Cited for Top Ten 
Deficiencies 

 
Indicator % Nat’l % Fl 

Food Sanitation 23.7 30.5 
Dignity 14.1 24.7 
Quality of Care 17.2 20.3 
Pressure Sores 17.1 20.5 
Comp.Care Plans 15.2 24.8 
Comp. Assessments 15.1 17.7 
Physical Restraints 12.7 15.5 
Accident Prevention 14.7 10.0 
Accidents 18.0 10.8 
Housekeeping 14.4 13.3 

Source: U. Cal report, 2000 
 
Two trends, relating to staffing, detected from data 
presented in the report are particularly noteworthy. First, 
the study illustrates that while facilities in Florida, on 
average, exceeded the national average in staffing ratios, 
the percentage of nursing homes in Florida cited for 
nutrition deficiencies, from 1992 through 1998, 
exceeded the national average, and were more than 
double or almost double the national average for several 
years. 
 

Percent of Nursing Homes Cited for Nutrition 
Deficiencies 

 
 1995 1996 1997 1998 

National Average 8.1% 8.1% 8.3% 8.1% 

Florida Average 16.2% 16.6% 15.5% 13.2% 

Source: U. Cal report, 2000 
 
In addition, Florida has seen a steady increase in the 
percentage of facilities with deficiency citations issued 
for insufficient staffing, while the national average which 
has stayed within a narrow range of variation for most 
of the study’s focus years 
 

Percent of Nursing Homes Cited for Staffing 
Deficiencies 

 
Year % Nat’l % FL 
1992 6.0 4.8 
1993 6.2 5.6 
1994 7.0 7.1 
1995 5.7 9.3 
1996 4.2 10.9 
1997 3.8 10.8 
1998 4.6 13.9 

Source: U. Cal report, 2000 
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Senior Housing 
Administrators of public housing for the elderly judge 
that 14 to 17% of elder tenants are having trouble 
remaining responsible for themselves and that 11-17% 
are confused, abusive, or depressed. Elder tenants 
themselves reported higher self-estimates of their 
dependency, and only 37% of them felt that if they were 
sick or disabled, they could rely on someone to help 
them as long as needed. The top two services they felt 
lacking: handrails or grab-bars in their bathroom and 
transportation to and from a doctor’s appointment. Over 
a third of elder tenants have no idea where they would 
move if they had to vacate their apartment. In practice, 
an average of 30% of the tenants who do annually vacate 
their apartments enter a nursing home. 
 
Finding appropriate and affordable supportive services is 
stressful and difficult. This is especially the case for 
seniors who cannot rely on family assistance, who are 
less educated, have trouble speaking English, or are 
easily intimidated by bureaucratic ways. State funded 
community-based service providers compound this 
problem by either underestimating these elder tenants’ 
needs, identifying them as a lower-priority group, or by 
offering only overly narrow care. In some cases service 
providers are simply too over-committed to reach this 
group.  
 
Many public housing facilities have expressed interest in 
converting existing public housing to assisted living to 
meet these needs. The drawbacks of this approach are 
that these providers often want government to pay for 
both the conversion and the ongoing services which will 
be provided to these residents, there are regulatory 
requirements for assisted living which are not present for 
public housing, and this strategy creates a deficit in the 
number of public housing units available to low-income 
elderly individuals. 
 
In December, 2000 the federal Department of Housing 
and Urban Development announced that $20 million in 
federal assistance would be made to convert existing 
low-income senior housing into assisted living facilities. 
The grants will cover only construction costs; project 
owners will be responsible for providing supportive 
services to individuals residing in the converted facilities. 
Florida’s allocation of these conversion funds is $2.75 
million. 
 

RECOMMENDATIONS 
1. Florida should develop a plan to build a system of 
delivering long-term care to elderly residents which 
provide maximum choice of alternatives so that elderly 

citizens can receive care in the most cost-effective 
settings appropriate to their needs. 
 
• The Legislature should establish, in the Executive 

Office of the Governor, an interagency panel 
responsible for analyzing Florida’s long-term care 
system, ensuring coordination among the agencies 
responsible for the long-term care continuum, and 
making recommendations to executive agencies and 
the legislature designed to increase quality of care 
and the use of non-institutional settings to provide 
care to the elderly. 

• The Legislature should require the Department of 
Elder Affairs and its local contractors to develop 
formalized linkages to public housing providers, and 
to increase services to residents of these facilities 
who are at risk of nursing home placement 

• The Agency for Health Care Administration should 
develop a strategy for insuring that, if the state’s 
inventory of nursing homes is reduced due to 
closures, care of patients is re-directed to the 
highest quality facilities or alternative care settings. 

 
2. Florida should take steps increase the quality of care 
for persons in nursing homes and assisted living 
facilities. 
 
• The Legislature should increase staffing standards in 

nursing homes, and ensure that Medicaid reimburses 
these costs for Medicaid recipient care. 

• The Legislature should prohibit renewal of nursing 
home and assisted living facility licenses if there are 
unpaid fees or sanctions due to the state. 

• The Legislature should require the Agency for Health 
Care Administration to increase the frequency of on-
site visits to long-term care facilities, and increase 
licensure fees to support this increased oversight. 

• The Legislature should require the Agency for Health 
Care Administration and Department of Elder Affairs 
to develop contingency plans for mitigating the 
effects of closure of some of the state’s nursing 
homes. 

• The Legislature should increase funding to the Long-
Term Care Ombudsman program to expand 
recruitment, training, and support of volunteers. 

• The Legislature should increase funding for public 
guardians to protect the interests of nursing home 
residents who need but do not have guardians. 

 
3.  The Legislature should attempt to stabilize liability 
risks for long-term care facilities. 
 
• The Legislature should consider capping attorneys 

fees and damages in resident rights lawsuits to bring 
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stability and predictability to the long-term care 
liability market.  Such caps should; however, insure 
that residents have access to judicial remedies in 
instances of abuse, neglect and resident’s rights 
violations. 

• The Legislature should remove the requirement that 
assisted living facilities maintain liability insurance as 
a condition of licensure. 

 

 
COMMITTEE(S) INVOLVED IN REPORT (Contact first committee for more information.) 
Committee on Health, Aging and Long-Term Care, 404 South Monroe Street, Tallahassee, FL  32399-1100, (850) 487-5824 
SunCom 277-5824 
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INTRODUCTION 
 
 

The market for professional liability insurance for nursing facility operators is in a 
state of flux, and the cost of professional liability insurance has increased substantially 
in all areas of the country, though more so in some states than in others. At the same 
time, the number of insurance carriers offering liability coverage to nursing homes has 
decreased dramatically, as many regulated insurance carriers incurred huge losses in 
this product line in the late 1990s, and consequently decided to get out of the market 
altogether. Those carriers that have decided to stay in the market have changed the 
terms and conditions of liability coverage dramatically, taking on far less risk at much 
higher prices.a  Consequently, in some areas of the country, many nursing facility 
owners have decided to operate without any professional liability insurance coverage 
whatsoever. 
 

A major contributing factor to increased cost and reduced availability of 
professional liability insurance for nursing homes has been increased litigation.  
However, the nature of the link between nursing home litigation and the cost and 
availability of professional liability insurance is a matter of considerable debate in the 
policy arena.   
 

This report presents an update of the nursing home liability insurance market in 
Florida.  The report is one of five case studies that were prepared as part of a larger 
study sponsored by the Office of the Assistant Secretary for Planning and Evaluation 
within the Department of Health and Human Services (HHS) on trends and issues in the 
nursing home liability insurance market.  Additional case studies have been conducted 
of the nursing home liability insurance market in the states of California, Ohio, Texas, 
and Georgia.  The case studies are designed to provide greater insight into the 
dynamics of the liability insurance market by examining the experience of states with 
differing long-term care, economic, political, legal, and insurance landscapes.  This 
report presents the case study on nursing home facility litigation and insurance issues in 
Florida. 
 

The methodology employed in the Florida case study was somewhat different than 
the methodologies employed in the other four case studies.  Initially, Florida was not 
selected as a case study state because, due to the extremely severe liability insurance 
crisis in that state, a number of other research projects focusing on Florida had been 
recently completed or were currently underway.  However, it was later decided to 
conduct an abbreviated case study analysis of Florida, focusing on the impacts of 
Senate Bill 1202, a comprehensive tort reform initiative enacted by the Florida 
legislature in 2001.  The Florida case study was conducted primarily through an 
analysis of secondary materials and phone interviews with key informants, including 
                                                 
a. For a more extensive discussion of recent trends in the nursing home liability insurance market, see Burwell, B., 
Stevenson, D., Tell, E., and Schaefer, M. Recent Trends in the Nursing Home Liability Insurance Market.  Report 
prepared for the Office of the Assistant Secretary for Planning and Evaluation HHS, June 2006. 
[http://aspe.hhs.gov/daltcp/reports/2006/NHliab.htm] 
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nursing home providers, state officials, plaintiff and defense attorneys, insurance 
carriers, and researchers.    
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STATE ENVIRONMENT 
 
 

For the past decade, Florida has been a focal point of the national nursing home 
liability insurance crisis.  In the mid 1990s, Florida was one of the first states to 
experience a significant increase in liability claims against nursing homes.1  By the late 
1990s, most commercial insurers had stopped selling professional liability coverage to 
Florida nursing homes altogether, and had decided to exit the market.  As a result, a 
large number of nursing home operators in the state (some stakeholders estimated 
50%) were operating without liability insurance coverage at all.  In 2001, the Florida 
state legislature enacted major tort reform legislation (Senate Bill 1202 or S.B. 1202) 
which had the dual policy objectives of: (1) improving the quality of care provided in 
Florida’s nursing homes; and (2) limiting both the frequency and severity of nursing 
home claims.  This case study provides an update on Florida’s nursing home liability 
insurance crisis since the enactment of S.B. 1202 in 2001.   
 
 
Florida Nursing Home Industry 
 

One impact of the nursing home liability insurance situation in Florida, and to a 
lesser extent elsewhere, has been the divestiture of nursing home facilities by large 
national chains.  Many of the larger, multi-state nursing facility operators adopted a 
strategy of identifying facilities accounting for a disproportionate share of patient liability 
costs and reducing their liability exposure by divesting those facilities entirely.  In some 
cases, national chains have elected to exit specific states entirely.  In a 2003 Health 
Care Industry Market Update conducted by the Centers for Medicare and Medicaid 
Services (CMS) it was noted that the top ten largest nursing facility companies 
accounted for a decreasing percentage of all nursing home beds.2  Moreover, the report 
noted that the nation’s largest chains were divesting at a faster rate than the overall 
nursing home sector. While the overall nursing home bed count dropped by 2.1%, the 
combined bed count of the largest ten chains declined 17.9%.  The report speculated 
that this development may be attributable to the recent departures of some of the larger 
chains from states with high liability exposure such as Florida.3  As described further 
below, four of the top ten largest nursing home chains have completely divested their 
Florida operations in recent years. 
 

In January 2002, Beverly Enterprises, the nation’s largest nursing facility operator, 
with over 40,000 beds in 355 facilities across 25 states, sold the entirety of its Florida 
operations.  Beverly’s 49 nursing facilities and four assisted living centers were 
purchased for $165 million by FC Properties.  FC Properties arranged a leasing 
agreement with Florida Health Care Properties, which continues to operate the facilities.  
Beverly stated that the sale was part of a strategy to divest facilities that accounted for a 
disproportionately high share of its patient care liability costs.4
 

Kindred Healthcare, Inc., the nation’s third largest nursing facility operator with 250 
facilities in 29 states, exited Florida completely in July 2003.  To execute the Florida 
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divestiture, Kindred initially purchased its 15 leased properties and then sold the 
properties to a third company.  The lease buyout cost Kindred $64 million, 
approximately the same price the company negotiated for the subsequent sale of the 
properties.  In connection with the Florida divestiture and a simultaneous divestiture of 
its Texas facilities, Kindred reported a pre-tax loss of $43 million for the second quarter 
of 2003.5
 

In December 2003, Mariner Health Care, Inc., completed the divestiture of its 
remaining facilities in Florida by terminating the leases associated with seven properties 
throughout the state.  Mariner, the fourth largest nursing facility operator in the U.S., 
with 260 facilities in 20 states, once operated 27 facilities in Florida.  Following the 
divestiture of 20 Florida facilities in August 2003, Mariner’s chief executive officer (CEO) 
cited liability cost concerns as a primary reason for the sale: “[T]his transaction affords 
us the opportunity to substantially reduce our exposure to liability insurance costs and 
litigation risks in the State of Florida and at the same time de-leverage the company.”6

 
Another top ten nursing facility operator, Extendicare Health Services, Inc., ceased 

all of its nursing home operations in Florida in January 2001.  Extendicare, an operator 
of 266 long-term care facilities in 12 states, launched a plan to divest all Florida 
operations much earlier, in December 1999.  The 2001 announcement marked the sale 
of its remaining 16 facilities in the state for a combined sum of $62.4 million.   
 

In late 2000, National HealthCare Corporation (NHC), operator of 76 long-term 
health centers in 11 states, divested completely its nursing facility business in Florida 
through the sale of its 12 nursing facilities to 12 newly formed companies.  At the time of 
the divestiture, the President of NHC stated that their decision to leave Florida was 
motivated by their inability to secure affordable liability insurance coverage.  The NHC 
divestiture was especially newsworthy due to the controversial nature of its sale.  The 
change-of-ownership papers filed by the company identified a former NHC official as the 
leader of the group of investors taking over the facilities.7
 
 
Nursing Home Quality and Oversight in Florida 
 

One of the policy objectives of S.B. 1202 was to enact reforms that would improve 
the quality of nursing home care in Florida.  Since its enactment, there have been some 
signs of improved quality throughout Florida’s nursing facilities.  Most notably, the Joint 
Select Committee on Nursing Homes reported in 2004 that the stakeholders who 
testified before the Committee unanimously agreed that the quality of care in Florida 
nursing homes was improving.  Many experts and industry insiders attributed the 
improvement to the implementation of S.B. 1202, primarily its mandate for (and funding 
of) increased staffing levels.  Nursing facilities in Florida had achieved a reduction in 
quality of care deficiencies, in both frequency and severity.  The Florida Health Care 
Association testified that since S.B. 1202 the state had enacted the highest nursing 
home staffing standards in the nation, and Florida’s facilities performed better than the 
national average on multiple standardized quality indicators.  In testimony, these 
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sentiments were also supported by consumers and advocates including the American 
Association of Retired Persons (AARP) and the National Citizen’s Coalition for Nursing 
Home Reform.8
 

CMS recently released data that concur with the findings of the Joint Select 
Committee on Nursing Homes.  As part of the national Nursing Home Quality Initiative, 
Florida’s facilities have been working with the state Quality Improvement Organization, 
Florida Medical Quality Assurance, Inc. (FMQAI).  The CEO of FMQAI applauded the 
efforts of Florida’s facilities, citing the 2004 CMS finding that the state’s nursing homes 
had improved significantly across several important quality indicators, including 
measures of chronic pain and post acute pain.9
 

Finally, in January 2005, Florida’s Agency for Health Care Administration 
announced that it would begin providing small grants to fund innovative nursing home 
quality improvement projects.  The agency is utilizing the state’s Quality of Long Term 
Care Improvement Trust Fund to provide $500,000 for the first year of grants.  Nursing 
facilities can submit proposals with ideas to improve care and enhance the quality of life 
for their residents.10

 
 
Nursing Home Litigation and Liability Insurance Trends in Florida 
 

A 2003 study conducted by researchers at Harvard University’s School of Public 
Health estimated that compensation payments to plaintiffs in cases of nursing facility 
litigation in Florida amounted to $1.1 billion in 2001.11  Data from the Insurance Services 
Office (ISO) reported in 2002 indicated that claim severity in Florida was an estimated 
2.1 times the national average.12  The ISO report also stated that while the national 
average loss ratio was 357%, Florida’s average was 1072%.  While only 17% of claims 
nationally generated losses in excess of $50,000, that number soared to 56% in Florida.  
A 2003 study conducted by Aon Risk Consultants estimated average loss costs per 
occupied bed of $10,480, over four times the national average.13  This estimate was 
derived from liability claims data representing 54% of all nursing home beds in the state.    
 

The second policy objective of S.B. 1202 was to limit both the frequency and 
severity of nursing home claims.  An initial effect of the legislation was an immediate 
increase in the number of lawsuits filed, as litigators rushed to file their suits before the 
effective date of the legislation, October 5, 2001.  A survey of 675 Florida nursing 
facilities found that 62% were sued in the first nine months of 2001.  Researchers at the 
University of South Florida’s (USF) Florida Policy Exchange Center on Aging theorized 
that if S.B. 1202 was unable to improve the situation for the state’s nursing facilities, 
legislators would likely face new demands for further tort reform, including lower limits 
on punitive damages and new limits on compensatory damages.14  Many insurance 
industry insiders agreed with this point of view and believed that S.B. 1202 would fall 
short of curbing litigation to an extent sufficient to lure insurers back into the Florida 
market.  Insurers praised the patient care quality measures enacted in the law but 
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expressed the view that the legislation would have minimal impact on curbing frivolous 
litigation.15

 
Evidence of the effect of S.B. 1202 on reducing the frequency and/or severity of 

nursing home lawsuits is mixed.  The Tampa-based plaintiff firm of Wilkes & McHugh, 
one of the most aggressive nursing home litigators in the entire country, reported that 
the number of suits brought against nursing homes in Florida in 2003 was down 17% 
from the year 2000.  Separate research conducted by the Orlando Sentinel found that 
the number of lawsuits brought against nursing homes declined sharply after the 
enactment of S.B. 1202, and was at a four-year low in five Central Florida counties.16  
Attorneys representing the nursing home industry offered an explanation for the decline 
in suits during testimony before the Joint Select Committee on Nursing Homes.  They 
claimed that liability insurance policies with minimal coverage limits (e.g., $25,000) had 
discouraged plaintiffs from filing lawsuits.  The nursing home attorneys testified that 
when plaintiffs’ lawyers learn through pre-suit inquiries that a facility has a very low 
coverage limit, they often choose to settle the claim within policy limits.  They noted that 
the opposite is true as well; large insurance caps act as an incentive to bring suits.17

 
Other data suggest that S.B. 1202 has had a minimal effect on reducing nursing 

home liability costs in the state.  In December 2003, the Florida Health Care Association 
estimated the pace of lawsuits for Florida nursing facilities continued at 2-3 per day.18  
In its most recent analysis of general and professional liability insurance costs in the 
nursing home industry, published in March 2005, Aon Risk Consultants significantly 
lowered its estimates of average loss costs per occupied bed in Florida during the 2002-
2004 time period from estimates made in previous studies.19  However, average loss 
costs in Florida still exceeded average loss costs in the country as a whole by a factor 
of three ($7,500 in Florida in 2004 versus $2,310 nationwide).  Regarding the impact of 
S.B. 1202 and other tort reform bills enacted in Florida, Aon concluded “based on our 
current study, it is inconclusive whether or not the bills have had an effect on reducing 
claim frequency in Florida.”20  Furthermore, Aon concluded “the impact of Senate Bills 
1200 and 1202 on claim severity is similarly inconclusive at this time.”21

 
One intention of S.B. 1202 was to reduce the number of frivolous lawsuits filed 

against nursing homes.  However, some evidence has come forward suggesting that 
the majority of lawsuits in Florida are not frivolous.  When Florida’s 2001 Task Force on 
Availability and Affordability of Long-Term Care released its report, it concluded that all 
of the 225 cases it examined had merit.22  Also, two large Florida newspapers, the 
South Florida Sun Sentinel and the Orlando Sentinel, conducted their own review of 
nearly 1,000 lawsuits filed from 1997-2001, and concluded that virtually all of the 
lawsuits reviewed had merit.23

 
The reforms passed in S.B. 1202 may have had an effect on reducing lawsuits 

brought against facilities that carry finite policies.  As discussed earlier, the provisions of 
S.B. 1202 did not include a mandatory minimum coverage amount or scope; it only 
required that facilities maintain an active liability policy.  In the face of increasing costs, 
many facilities chose to buy finite policies with extremely low coverage limits (e.g., 
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$25,000 per claim).  Anecdotal accounts surfacing since the passage of S.B. 1202 
indicate that facilities carrying policies with low limits are far less likely to be sued.  Note 
that large self-insured chains are not similarly protected by low coverage limits, simply 
due to the fact that they are self-insured.  This may partly explain why the large nursing 
home chains were leaving the Florida market altogether.   
 

Figure 1 below, provided by the Florida Agency for Health Care Administration, 
shows that the frequency of attorney notices of intent has trended down in recent years.  
If, in fact, future research finds that lawsuit frequency is decreasing, it will remain 
unclear whether the decline was primarily attributable to the frivolous lawsuit deterrents 
set forth in S.B. 1202, or to the increasing use of finite liability insurance policies. 
 
 
Nursing Home Liability Insurance Market in Florida 
 

In the mid to late 1990s, many commercial insurers experienced significant losses 
in their nursing home professional liability product lines, particularly in the Gulf and 
southern states, as loss costs greatly exceeded insurance reserves.  Consequently, 
many commercial insurers decided to exit the nursing home liability insurance market 
altogether.  When researchers from the AARP Public Policy Institute commissioned 
Weiss Ratings, Inc., to survey nursing home liability insurers, they found that insurers 
mentioned Florida, Alabama, and Texas most frequently as the states where they had 
stopped offering coverage.24  A University of South Florida study found that from 
February through October of 2001, there were no admitted insurance carriers (which 
adhered to state insurance regulations) offering nursing home liability coverage in 
Florida.25  The USF study found that at the time of the survey, nearly 20% of nursing 
facilities in the state were without liability coverage entirely, while an additional 36% 
were self-insured.26  In March 2004, Florida’s Joint Select Committee on Nursing 
Homes asked Florida’s Office of Insurance Regulation (OIR) to survey the 21 admitted 
insurers that at one time offered liability coverage for nursing homes. OIR found that 
only six were still offering coverage at the time, although all on a “non-admitted” basis.27  
The Committee’s final report concluded that “[g]eneral and professional liability 
insurance, with actual transfer-of-risk, is virtually unavailable in Florida.”28

 
Compounding the insurance availability problem, Florida’s 2001 landmark passage 

of S.B. 1202 set forth a requirement that all facilities had to have professional liability 
insurance by January 1, 2002, but set forth no minimum requirement for the amount of 
coverage.  Without any state-licensed liability insurance carriers to provide coverage, 
nursing facilities were left with few, generally inadequate, options for purchasing liability 
coverage.  According to the Florida Health Care Association, most nursing home 
facilities faced only two legitimate options for coverage: limited coverage from 
commercial surplus lines carriers, or costly coverage through the Long Term Care Risk 
Retention Group (LTCRRG).29

 
Commercial insurers remaining in Florida were providing professional liability 

coverage on a “non-admitted” basis only.  The USF study found that in 2001, insured 

 7



Florida facilities paid a liability insurance premium minimum average cost of $6,434 per 
bed.30  That compared to a national per bed minimum average of $2,340.  An in-depth 
examination of the issue confirmed the extent of the insurance availability and 
affordability problem when Florida’s Joint Select Committee on Nursing Homes was re-
appointed by the Florida Legislature in late 2003.  The Committee, charged with 
examining the liability insurance crisis and assessing the impact of S.B. 1202, detailed 
in their report that excess and surplus line carriers were exclusively offering “finite 
policies” to nursing facilities with very low limits in the range of $25,000-$50,000 per 
single occurrence.  Typically, a $25,000 finite liability policy cost a Florida nursing home 
operator $32,500.  In the event of a liability claim, insurers paid out only up to the limit 
amount offered under the policy.  These finite policies accomplished little more than 
allowing facilities to meet the coverage requirement established in S.B. 1202, without 
insurance carriers assuming any real risk for professional liability.  Due to their size and 
financial stability, some of the publicly-traded, multi-state nursing facility chains were 
able to purchase catastrophic coverage with higher coverage amounts, albeit with very 
high deductibles.  For example, a Florida representative for Manor Care/HCR told the 
Committee that they were able to purchase coverage from a European carrier with a $5 
million per case deductible.31

 
The other option for liability insurance coverage available to Florida’s nursing 

facilities is the LTCRRG.  Announced in February 2003, the LTCRRG is a stock 
certificate company providing general and professional liability insurance to nursing 
facilities, assisted living centers, and independent living centers.  The LTCRRG is 
licensed by the Florida OIR and was initially capitalized with an interest-free surplus 
note of $6 million from the Florida Agency for Health Care Administration.  By law, all 
facilities insured through the LTCRRG must be stockholders in the Group as well.  
Nursing facilities were required to invest $780 per insured bed, with this “capitalization 
charge” used to repay the $6 million surplus note.  Over and above the initial 
capitalization charge, the average premium for nursing facilities was set at $1,049 per 
bed.  The LTCRRG limits coverage to $250,000 per claim with an aggregate limit of 
$500,000.32  As of January 15, 2004, the Group had 182 policy holders accounting for 
over $2 million in premiums.  However, of the 182 policy holders, only two were nursing 
facilities.  The vast majority (176) were assisted living facilities.33  The Joint Select 
Committee on Nursing Homes found that the capitalization charge was the main factor 
deterring nursing facilities from joining the LTCRRG.34  Given the choice, most facilities 
were choosing the less expensive option of purchasing the minimal amount of liability 
coverage available, from surplus line carriers, as previously discussed.  
 

At the time of this writing, it is unclear when professional liability insurance carriers 
will return to the Florida market on an admitted basis.  In a February 2004 interview, the 
President of Uni-Ter, a major underwriting management corporation, captured the 
gravity of the liability insurance availability situation for nursing facilities in Florida.  
“[Nursing facilities] are up against it in terms of what is worse.  Losing your assets by 
going broke because you’re buying insurance or going broke because you can’t afford 
to buy insurance and get sued.”35

 

 8



 
Legal and Legislative Environment in Florida 
 

In response to the nursing home liability insurance crisis, the Florida legislature 
enacted S.B. 1202 in 2001 with the policy objective in restoring stability to the liability 
insurance market.  The legislation included a relatively long list of reforms that were 
intensely negotiated between constituencies who believed that the fundamental cause 
of the crisis in Florida was substandard quality of care, and constituencies who believed 
that unrestrained litigation and frivolous lawsuits were the root cause of the situation.   
Some of the more significant tort reform measures in the bill included caps on punitive 
damages, a shortening of the statute of limitations, the application of a higher 
negligence standard for filing residents’ rights lawsuits, and the removal of automatic 
attorney’s fees.  Importantly, however, the legislation included no absolute caps on 
claims for non-economic damages. 
 

Since the passage of S.B. 1202, other noteworthy legislative measures have been 
debated.  In April 2004, a proposed constitutional amendment that may have reduced 
the number of lawsuits in Florida died on the floor in Committee on Health, Aging, and 
Long-Term Care.  The proposed amendment, S.B. 3020, would have required that a 
claimant receive at least 70% of the first $250,000 of recovery in a medical liability claim 
involving a contingent fee.  The amendment would have also required that claimants 
receive at least 90% of all damages in excess of $250,000.36

 
A recent court decision may also have a positive impact on reducing loss costs in 

Florida, thereby bringing down insurance costs.  In December 2004, the Florida 
Supreme Court in Knowles v. Beverly Enterprises held that the survivors of deceased 
nursing home patients had a right to recover damages under the nursing home 
residents’ bill of rights only in cases when alleged abuse and neglect directly resulted in 
the patient’s death.  The four-to-two decision applied only to lawsuits filed before May 
15, 2001, the date when Governor Bush signed S.B. 1202 into law.  The ruling applied 
to an estimated 600-1,500 outstanding cases, and according to one source, eliminated 
approximately 20%-50% of all active nursing home abuse and neglect cases.37
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SUMMARY 
 
 

Some five years after enactment, the impact of S.B. 1202 on stabilizing the nursing 
home liability insurance market remains inconclusive.  The available data, on the whole, 
suggest that the frequency of nursing home lawsuits in Florida is declining.  However, 
some attribute this decline in claim frequency to the lack of insurance coverage among 
many nursing home facilities, thereby reducing the incentive for plaintiffs to litigate.  The 
divestiture of large national chains of their Florida facilities has had the same effect of 
limiting opportunities for plaintiffs to target nursing home operators with “deep pockets.”  
Thus, in addition to the legislative impacts of S.B. 1202 itself, it is reasonable to 
conclude that the dramatic increase in nursing home litigation during the late 1990s 
planted the seeds of its own demise by decimating the insurance market which fed it.   
Should the liability insurance market again stabilize, it will be interesting to observe 
whether increased insurance coverage for Florida’s nursing home facilities might spark 
another increase in litigation activity in the future. 
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GLOSSARY 
 
 

Admitted Carriers are commercial insurers whose nursing home liability 
insurance products are regulated by state departments of insurance.  These carriers 
enjoy some advantages over non-admitted carriers.  They can participate in state 
guaranty funds, which help protect policyholders in the case of insurer insolvency.  Also, 
they have a marketing advantage over non-admitted carriers because some brokers, 
facility providers and lenders value state oversight and participation in the guaranty 
fund. 

 
The Alternative Market to nursing home liability insurance is composed of various 

forms of self-insurance, meaning the risk is borne by the participants and not an 
insurance company.  The different forms of self-insurance include risk retention and risk 
purchasing groups (RRGs), captives, rent-a-captives, and sponsored captives (Joint 
Underwriting Associations). 

   
Arbitration Agreements are contracts, the terms of which are determined by an 

arbitrator, entered into by opposing parties.  An arbitrator is a person or panel of people 
who are not judges and may be: (1) agreed to by the parties; (2) required by a provision 
in a contract for settling disputes; or (3) provided for under statute.  Arbitration is 
designed to be a fair and equitable means of dispute resolution agreed to by both 
parties to avoid a court trial and the associated expenses and time investment. 

   
Capitalization means funding the reserves of an insurance or self-insurance 

program to pay claims. 
 
A Cell Captive is a captive in which member providers share administrative 

expenses but not risk. 
 
A Captive is a self-formed pool of providers who share risk among themselves, 

thus acting as their own insurance company.  Members do their own underwriting, 
meaning they decide among themselves which providers to admit to the captive.  
Members will share liability risk with the providers they admit.   

 
Claims Made Policies provide coverage for insured events that both occur and for 

which a claim is made during the term of the policy.  Thus, if an incident occurs, but the 
policy is terminated before a claim is made, liability for the incident is not insured. 

 
Claims Occurrence Policies provide coverage for all incidents and events that 

occur during the term of the policy, regardless of when a liability claim is made, or when 
a lawsuit is settled. 

 
Collateral Damages are damages incurred by the plaintiff that are already 

covered by other sources of payment.  ‘‘Collateral source offset’’ rules reduce awards 
by denying plaintiffs compensation for losses that are recouped from other sources, 
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such as health insurance.  These rules aim to prevent plaintiffs from ‘‘double dipping’’ by 
recovering for losses for which the plaintiff has already been remunerated through other 
sources of payment. 

 
Deductibles are initial amounts of claims incurred by the policyholder not covered 

by the insurance policy.  Insurance coverage begins only for losses incurred above the 
deductible amount. 

 
Economic Damages in civil litigation is compensation due the plaintiff for financial 

losses caused by the wrongful actions of another party (e.g., awards for the medical 
bills of a nursing home resident caused by an abusive employee). 

 
Estimated Liability Costs are approximate calculations of expenses for damages 

to which a nursing home is exposed.  Because estimates are derived from information 
provided by nursing homes and the cost of settlements of lawsuits is confidential 
information known only to the insurance carrier, plaintiff’s attorney and defense 
attorney, these calculations are only estimates and are subject to change. 

 
General Liability Claims/Losses are amounts a nursing home liability insurer is 

legally obligated to pay as damages to a plaintiff due to bodily injury or property 
damage.   

 
A Joint Underwriting Association is a state-sponsored organization that creates 

insurance pools and functions as an insurer in markets without a significant number of 
licensed insurers.  It has the power to sell insurance policies, collect premiums, and 
purchase reinsurance and it can usually guarantee a certain level of premium rates to 
its members.  It can also levy surcharges on policyholders and, in some cases, on 
licensed insurers selling liability insurance, to create reserves to pay claims. 

 
Joint and Several Liability in civil litigation is a situation in which the concurrent 

acts of two or more defendants bring harm to the plaintiff.  Such acts need not occur 
simultaneously, but must contribute to the same event.  In such a case, the damages 
may be collected from one or more of the defendants.  If the court does not apportion 
blame in specific shares, the damages may be collected from any and all defendants.  If 
a defendant does not have the financial wherewithal to pay, the others must make up 
the difference. 

 
Non-admitted Carriers, also called Surplus Line Carriers, are commercial 

insurers whose nursing home liability insurance products are not regulated by state 
departments of insurance.  These insurers enjoy some advantages over admitted 
carriers.  They have greater flexibility in designing and pricing products.  Because they 
are not subject to state regulation, they can also change coverage forms and application 
protocols more quickly.  However, they must pay an “excess and surplus lines” tax that 
is not levied on admitted carriers.  They cannot participate in state guaranty funds, 
which help protect policyholders in the case of insurer insolvency 
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Non-economic Damages in civil litigation is compensation due the plaintiff for 
intangible harms (e.g., pain and suffering). 

 
Nursing Home Liability Insurance is indemnification of nursing home providers 

against damages for negligent care and abuse. 
 
Nursing Home Residents’ Rights Statutes are state and federal laws to protect 

each nursing home resident’s civil, religious and human rights. 
 
Offshore Captives are captives located outside the United States.  The most 

popular host states for offshore captives include Bermuda, Guernsey and the Cayman 
Islands. 

 
Premium is the charge paid by a policyholder for insurance coverage. 
 
Professional Liability Claims/Losses are amounts a nursing home liability 

insurer is legally obligated to pay as damages and associated claims and defense 
expenses to a plaintiff due to a negligent act, error or omission in a nursing home 
provider’s rendering or failure to render professional services. 

   
Punitive damages in civil litigation means monetary compensation awarded by a 

judge or jury which exceeds the losses suffered by the injured party in order to punish 
the defendant. 

 
Regulated Insurance Carriers are admitted carriers (see definition above). 
 
Reinsurance is the practice of insurance carriers ceding risk to other firms, called 

reinsurance companies, in order to limit their liability exposure.  Reinsurance companies 
essentially provide insurance to insurance companies.  Instead of assessing the risk of 
individual policyholders, reinsurance companies assess risk on a broader scale, such as 
on the basis of a particular product line (nursing home liability insurance) or a 
geographic region. 

 
A Rent-A-Captive is a captive, usually formed by an insurance company, broker or 

captive manager, and rented out to users (in this case nursing home providers) who 
avoid the cost of funding their own captive. The user provides some form of collateral so 
that the rent-a-captive is not at risk from any underwriting loss suffered by the user. 

 
Risk Management Programs are structured approaches to purposefully limit 

liability risk.  They include systematic efforts to improve and maintain high standards for 
care quality, but can also include additional management techniques to minimize liability 
exposure, such as improving written documentation.  They are often formalized within 
the management structure of nursing home providers in the form of Risk Management 
Committees, and/or a designated Director of Risk Management along with formal Risk 
Management plans that are implemented and monitored by senior management. 
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A Risk Retention Group (RRG) is an insurance company that is owned by its 
members.  The members of an RRG come from the same industry.  For instance, 
nursing home providers can form an RRG in order to obtain nursing home liability 
coverage. 

 
A Settlement is an agreement reached between the legal counsel of the plaintiff 

and the defendant that terminates a civil litigation before a verdict is reached by the 
court. 

 
Tort Reform generally means a movement intended to curb litigation and 

damages in the civil justice system.  With respect to nursing home liability insurance, 
many states have enacted tort reform through legislation and it has changed the legal 
framework under which residents and/or family members can seek damages for 
negligent or abusive care practices.  States also placed limits on the amount of 
damages that could be awarded to plaintiffs and/or their family members, particularly 
non-economic damages for pain and suffering.   

 
Underwriting is the process by which an insurer assesses the risk of insuring a 

particular applicant for coverage.  Risk retention groups also underwrite by assessing 
the risk of accepting a prospective member. 
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FIGURES 
 
 

FIGURE 1: Nursing Home Notices of Intent December 2002 - November 2004 

SOURCE:  The State of Florida Agency for Health Care Administration at 
http://www.fdhc.state.fl.us/MCHQ/Long_Term_Care/FDAU/Reports.shtml.  
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