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STATEMENT OF THE CASE 

Defendants were arrested in february, 1962 and charged wrth 

having violated Section 798.05 of the Florida statutes in that "the 

said Dewey McLaughlin, being a Negro man, and the said Connie Hoffman, 

also known as Connie Gonzalez, being a white woman, who were not 

married to each other, did habitually live in and occupy in the 

nighttime the same room. 1I (R2, 94) Defendant Connie Hoffman began 

residing in a one room apartment at 732 Second Street, Miami Beach, 

Florida in April, 1961. (R29) The owner of the prems1ses, Mrs. Dora 

Goodnick, testified that she saw the defendant McLaughlin at various 

times in December, 1961 and February, 1962 come into the apartment 

house at night and leave 1n the morning. (R32-34) Mrs. Goodnick 

also claimed to have seen defendant McLaughlin showering in the bath

room and heard him talking to defendant Hoffman in her apartment at 

night. (R42-44) Defendant Hoffman told Mrs. Goodnick that defendant 

McLaughlin was her husband. (R30) Mrs. Goodnick stated that she was 

disturbed that a colored man was living in hex house and consequently 

reported the situation to the police. (R3l) 

Detective Stanl.y Marcus and Detective Nicolas Valeriana of the 

Miami Beach Police Department went to defendant Hoffman's apartment 

at 7:15 P. M. on February 23, 1962 to investigate a charge that the 

defendant was contributing to the delinquency of her minor son. (R52

54) They knocked at the apartment door and a man's voice answered, 

"Connie. come in,if but the apartment door was. not opened. (R53-54) 

Detective Valeriana went around to the back of the apartment and found 

defendant McLaughlin exiting from the rear door. (R62) In the ques-~ 

tioning which followed. defendant Hoffman:a~mitted that he had been 

living on the premises with defendant Hoffman, (R65) and that on at . 
least one occasion he had had sexual relations with her. (R72) The 

detectives also observed pieces of defendant McLaughlin's wearing 

apparel draped across the furniture in the room. (R69) Defendant 

Hoffman came to the police station wher~ defendant McLaughlin was being 
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held and while there stated that she was living with a Negro but 

thought that this was not unlawful. (R74) Detective Valeriana 

identified defendant Connie Hoffman as a white woman and defendant 

McLaughlin as a Negro from their appearances. (R92-93,95) 

Josephine De Cesare, a secretary in the City Manager's Office, 

testified that in the proceliiS of securing a civilian registration 

card, the defendant McLaughlin stated that he "was separated and that 

his wife's name was Willie McLaughlin." (Rl19) Dorothy Kaabe. a 

child welfare worker in the Florida State Department of Public Welfare 

testified that in an interview on March 5, 1962, defendant Hoffman 

stated that she began living with the defendant McLaughlin as her 

common law husband since October 1961 but had never had a formal 

marriage to him. (Rl35) 

Prior to trial defendants moved to quash information alleging 

that it was va~ue, indefinite, and designed to prevent a fair trial. 

It was further alleged that the statute under which the information 

was drawn was null and void under the Constitution of the United 

States in that it was vague, denied due process and equal protection 

of the laws, and was an invasion of defendants right of privacy. 

(R4-5) The motion to quash the information was denied. During the 

trial defendants made an oral request for a directed verdict on the 

grounds that the state had failed to make adequate proof that defen

dant McLaughlin was a Negro under Section 1.01 of the Florida statutes 

which sets forth the criteria for identifying a "Negro" whenever the 

that term is used in a statute. The motion for directed verdict was 

denied. (R97-l00) Upon submitting the case to the jury the judge 

gave instructions that the defendants could not have lawfully married 

in the State of Florida because they were of opposite races. (R135) 

Defendants were found guilty and each received a sentence of 30 days 

in the county jail and a fine of $150.00 and in default thereof an 
I 

additional 30 days at hard labor. (R158-l59) 
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On July 3, 1962, defendants filed a motion for new trial in 

which it was alleged that the verdict was contrary to law and the 

weight of evidence, that the court erred, (1) in overruling defen

dants motion to quash the information and the motion for leave to 

be tried in absentia and (2) in permitting the testimony of Detective 

Valeriana based on his observations of the defendants to satisfy the 

statutory criteria defining a UNegro." (R9-l0) The motion fo~ new 

txial was denied. (Rll) 

On July 16, 1962, defendants duly filed a notice of appeal to 

the Supreme Court of Florida. (Rll-l2) Assignments of Error, filed 

on August 2, 1962, alleged that the court erxed in overruling the 

motions to quash the information and fox a new trial. 
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ARGUMENT 

Conviction Of Defendants Denies Them Equal

Protection Of The Laws Guaranteed By The
 
Fourteenth Amendment To The United states
 
Constitution And Is Before The Court On
 
Assignment Of Errors Number 1 B.
 

Defendants were convicted under a statute which established a 

maximum penalty of 12 months in jail and a fine of $500 for any Negro 

and white to habitually occupy the same room at night when unmarried. 

Defendants' claim to denial of equal protection of the laws under the 

Fourteenth Amendment rests intially on two g~ounds: 
~ 

Firstly. the law 

provides a special criminal prohibition on cohabitation solely for 

persons who are of different races; or, secondly, if this special 

statute is equated with the general fornication statute, then higher 

penalties are imposed on the persons whose races differ than would 

be applicable to persons of the same race who commit the same acts. b 

The crime under Section 7908.01 of the Florida Statutes arises 

only in conn~ction with the activities of one definite category of 

persons -- interracial couples. There is no statute in Florida which 
,

prohibits unmatried persons regardless of race from Ilabitually (:) 
~ 

\' l' ,tJ

occupying a room during tile nigllt. Negro couples or white couples 1-' 

may participate without penalty in the same behavior (habitually 

occupying a room at night) which is the basis for a criminal prosecu

tion for couples who differ as to raCe. 

The state, therefore, has made a classification of persons solely 

in terms of their race and subjected specific behavior by this group 

of persQns and only this group of persons to criminal prosecution. 

The general criterion for evaluating the compatibility of state 

legislation with the demands of the equal protection clause of tile 

Fourteenth Amendment was stated in Quaker City Cab Co. v. 

Pennsylvania. 277 U.S. 389, 406: 

tlln passing upon legislation assailed under the 
equality clause we have declared that the classifi 
cation must rest upon a difference which is real••• 
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so that all actually situated simliarly will be 
treated alike, that the object of the classifi
cation must be the accomplishment of a purpose 
or the promotion of a policy, which is within 
the permissible functions of the state and that 
the difference must bear a relation to the ob
ject of the legislation which is substantial, 
as distinguished from one which is speculative, 
remote, or negligible. 

The usual presumption in favor of legislation does not operate 

where racial distinctions are a factor. Korematsy y. y.S. 323 U.S. 

214 and Hl.abava§hj.$. y,S. 320 U.S. 81. The state must meet the 

burden of showing that limiting the definition of a crime to inter

racial activities is in the furtherance of a legitimate state purpose, 

Racial discrimination which is the aim of the statute under which the 

defendants were convicted is not a legitimate governmental purpose. 

Bolling v, Sha.~~, 347 U.S. 497 and She1lev v, Kraem~l 334 U.S. 1. 

Consistently in area after area the Supreme Court has held that race 

is not a legitimate means of legislative classification by the state. 

Race has been disapproved as a determining factor in: the right to 

follow a lawful occupation, lick Wo v, Hop~ins; llS U.S. 356; the 

right to serve on juries, Carter v' Iexas 177 U.S. 442; the right to 

buy, sell or occupy property, ~uchapan v. Warley, 245 U.S. 601; the 

right to attend public schools, §xQwn v. Boald 9f S9ycatlop, 347 

U.S. 483; and the right to participate in primary elections, Nixon 

v. He;rndon 273 U.S. 536. 

The Supreme Court has often held that race is "constitutionally 

an irrelevance," Egwards y, galiforni§ 314 U.S. 160, 185 and that 

criminal justice must be administered "without reference to consid

erations based on race. tt GiQ.§S2D y& Missi§slppi, 162 U.S. 565, 591. 

In the only cases in which any exception to this rule was had, 

KQlematiu and H1raQ§yasbl, supra, the federal government was per

mitted to place military restrictions upon persons of Japanese des

cent during World War II. The action was justified on the grounds 
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that during war time a government may have access to extreme measures 

which would be impermissible absent an emergency situation. The 

court in Hl;abay§shi felt constrained to say, "Distinctions be

tween citizens solely because of thier ancestrY are by their very 

nature odious to a free people whose institutions are founded upon 

the doctrine of equality" (at page 100), and later in KOfimat.u 

it was said, "courts must subject them (racial distinctions) to the 

most ~igid scrutiny" (at page 216). It was also .noted that the 

Fifth Amendment, against which this action was tested, contains no 

equal protection clause. The states, however, are specifically 

bound to equal protection of the laws under the Fourteenth Amend

ment, which amendment was primarily designed to protect Negroes from 

state imposed racial discrimination. Strauder v. West ViEa~nia, 

100 U.S. 303, 307. There are presently no decisions which stand 

as supporting authority for racial groupings by the states. Cast

ing a prohibition of criminal activities in terms of the racial 

compostion of the participants therefore has no relationship to the 

furtherance of any legitimate state purpose. 

That the statute in question is designed to deny equal protec

tion of the laws is more obvious here where the race of defendants 

is the sole basis for an increased penalty imposed on illicit 

behavior. Section 798.03 of the Florida statute prohibits forni

cation and on its face would apply to all persons regardless of 

race. It appears that this general fornication statute 1s aimed 

at essentially the same behavior proscribed in Section 7908.05 of 

the Florida statutes under which the defendants we~e tried. The 

maximum penalty under Section 798.03 is only three months and a 

fine of $30.00 as opposed to a maximum penalty of 12 months and 

$500 under Section 7908.05. Defendants therefore could participate 

in the same behavior as two persons of the same race (habitual 

fornication in a room at night) and yet receive a sentence 

nine months long a". anc!a.f1ne greater by $470.00, the difference 

in their races being the sole basis 6f·:the& increased 
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penalties. Although each defendant xeceived only 30 days and a 

fine of $150, the greater range in penalty in the statute may act 

to incxease the actual sentence received. 

The Supreme Court in Pace Vt Alabpma 106 U.S. 583 upheld a 

statute similar to that involved in this case which forbade fornica

tion and adultery between Negroes and whites. Although a general 

fornication statute applicable without regard to race caxried lessex 

penalties, the court there found no denial of equal protection be

cause the statute undex which the defendants were convicted carried 

penalties which were equal fox both the white and Negro involved. 

The ~ case, decided some 80 years ago, is squarely in conflict 

with all presently existing interpretations of the equal pxotection 

clause. The issue is not whethex each race considered as a group 

is treated equally, but whether the individual complainant has been 

denied equal protection of the laws. In McCabe y. Atch1son. Ippeka,, 

and $anta Fe RailrQag, 235 U.S. 151, the couxt found that 4 Negro 

complainants were denied equal protection of the laws under a statute 

permitting railroads to refuse accommodations to any particular 

Negro if there were not a large enough demand for such facilities 

by Negroes as a gxoup. The court said: 

liThe essence of a constitutional right is that it 
is a personal one•••• It is the individual who is 
entitled to equal pxotection of the laws. 1I 

11� It may be claimed that the general fornication statute defines 
a different crime from the statute prohibiting habitual occu
pancy of a room and therefore cannot be compared. The State's 
policy, however, to impose higher penalties on illicit sexual 
behavior between Negroes and whites is made clear by comparing
Section 798.04 of the Florida statutes to the general forni
cation statute. Section 798.04 forbids fornication between 
Negroes and whites and imposes maximum penalties of 12 months 
or a fine not exceeding $1,000, whereas the general fornication 
statute forbids the same activity but has no racial classifi
cation and imposes the lesser penalty of 3 months or $30 fine. 
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The invsaion of a pe~sonal constitutional right is claimed here by 

both the Neg~o and white defendant and cannot be satisfied by refer

ence to the general treatment two racial groups receive in relation 

to one another. Shelley v, ~~aemel, supra, is the final rejectibn 

of the argument that denial of equal protection of a Negro is 

justified if a white is similarly denied equal protection: 

lilt is, therefom, no answer to these petitioners 
to say that the courts may also be induced to 
deny white persons rights of ownership and 
occupancy on grounds of race or color. Equal
protection of the laws is not achieved through
indiscriminate imposition of equalities. 1I (at 
page 22.) 

In circumstances such as these, the minimum demanded by equal 

protection of the laws is that "no different degree or higher punish

ment shall be imposed upon one than is imposed on all for like of

fense. 1I Moore v. Mi§souri, 159 U.S. 673. 678. Both the Negro and 

the white defendant are denied equal protection of the laws. as each 

is subjected to a higher penalty than they would have been if they 

had been of the same race. 
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DEFENDANTS' CONVICTION DENIED THEM DUE PROCESS 
AND EQUAL PROTECTION OF THE LAWS UNDER THE 
FOURTEENTH AMENDMENT IN THAT A LAWfUL MARRIAGE 
WAS HELD TO BE UNAVAILABLE AS A DEFENSE TO THE 
CRIME SOLELY BECAUSE OF DEFENDANT'S RACE AND IS 
BEFORE THE COURT ON ASSIGNMENT OF ERRORS NO. lC 
AND 10. 

In charging the jury the judge stated: 

I further instruct you that in the State of� 
Florida it is unlawful for any white female� 
person residing or being in this State to 
intermarry with any Negro male person and 
every marriage performed or solemnized in 
contravention of the above provision shall 
be utterly null and void. 

The' charge that the defendant could not as a matter of state� 

law have made a valid marriage in Florida is well supported by� 

various miscegenation statutes and the Florida Constitution. Sec�

tion 741.11 of florida Statutes and Article 16, Section 24 of the� 

Florida Constitution makes it unlawful for any Negro and white to� 

intermarry and voids all such marriages, making the offspring bas�

tards who are disabled from inheriting. Section 741.12 sets a� 

ma~imum penalty of 10 years and a fine of $1,000 for both parties� 

to such an unlawful marriage. Sections 141.13 J 741.14, 741.15,� 

741.16 prohibit the issuing of a marriage license and the perfor~ 

ing of the marriage ceremony for any Negro and white, setting penal

ties ranging from $1,000 fine to two years in prison. The statute 

under which defendants were prosecuted makes their lawful marriage 

to eaeh other an absolute defense to the charge. The State of 

Florida gives full recognition to the cammon law marriage, and there 

was some evidence (contradicted by other testimony) of a common law 

marriage between the defendants. (R. 30-31, 135) The judge's charge, 

however, based on e~isting state law, removed from the jury any 

consideration of evidence tending to establish the defense of ma~::t!~e 

in the State of Florida since the defendants were a Negro and a 

white. 
•� 

The issue, then, is, does the state deny equal protection of� 

the laws by depriving defendants of a defense to a criminal charge� 

solely because of their race? Put in other terms, the question is� 
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whether the state may constitutionally prohibit marriage between 

persons of different races. 

The Supreme Court of the Unit ed states he s had two opportunitie s 

to rule on this latter question. The court, however, has not 8S 

yet accepted any case and rendered a decision. JacksoQ v. The stlte 

of A1ibami, cert. den., 348 U.S. 88 (1954) and Nairo v, Nairn. 197 Va. 

80, 87, S. E. 2d 749 (1955), judgment vacated 350 U.S. 891 (1955), 

judgment reinstated 197 Va. 734, 90 S.E. 2d 849 (1956), appeal 

dismissed 350 U.S. 985 (1956). In the latter case, the Supreme 

Court granted certiorari but then decided that the record was not 

complete as to the domicile of the parties and remanded it to the 

Virginia Supreme Court to be returned to the trial court so that 

evidence could be taken. That court held the record clearly showed 

that the plaintiff was a resident of Virginia; the defendant a 

non-resident and that both parties had been married in North Carolina 

for the purpose of circumventing the Virginia miscegenation statute. 

Upon application to the Supreme Court to recall the remand, the 

court held that the second judgment of the Virginia court left the 

case devoid of a properly presented federal question and denied the 

application. 

There is, therefore, no authority from the Supreme Court of 

the United States that a state may constitutionally prohibit an 

interracial marriage. (The ~ case concerned solely a prohibition 

on fornication and adultery which cannot be conclusive on the 

constitutionality of the prohibition of marriage, an otherwise lawful 

and approved relationship.) 

The state has traditionally exercised some residual cont~love= 

the marital institution. Mlvnard v, Hill, 125 U.S. 190, Reynolds ~Q 

y. $., 98 U.S. 145. However, the right to marry has been held to be 

a right guaranteed under the due process clause of the Fourteenth 

Amendment and thereby protected from arbitrary deprivation by the 

states. In Mexer V, Nebraska. 262 U. $. 390, 399, the court said: 

"While this court has not attempted to define 
with exactness the liberty thus guaranteed (by the 
Fourteenth Amendment), the term has received much 
consideration and some of the included things have 
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been definitely stated. W1thdbt doubt, it denotes 
not merely freedom from bodily re&traint but alsQ 
the right of the individual to •••marry, establish 
a home and bring up children •••• " 

Therefore state legislation must meet the demands of due 

process of law when nullifying or controlling this kind of liberty 

or freedom of association. Further, as with all state laws, the 

equal protection clause demands that no party be deprived of a 

right which is available to others similarly situated. S~pu,l VI 

Oklahoma State Regeots, 339 U.S. 637; Sweatt y. Painte., 339 U.S. 

629. The essence of the right to marry is a freedom to join in 

marriage with the person of oneS own choice. The state, substantially 

impairs that right by limiting valid marriages to persons of the 

same race. The curtailment of the right to marry has not been 

exercised in accord with the dictates of the due process and equal 

protection clauses of the Fourteenth Amendment for the sole aim and 

purpose of such legislation is the imputation of inferiority to the 

members of the Negro race. The legislation is designed to maintain 

the supposed "purity" of the superior white race and to prevent 

intermingling with Negroes who are deemed to be inherently defective 

persons. State laws which are aimed solely at relegating one group 

to an inferior status by enforced segregation solely because of 

their race are void as a denial of equal protection of the laws, 

Brown y, Board Sf EducathQo, 347 U.S. 483, aod a deoial of due 

process of law. 80111n9 y, Sharpe, 347 U.S. 497. 

An incident of the right to marry is the right of privacy, 

for the choice of one's marital partner affects one of the most 

intimate and private relationships that an individual can enter. 

Further, under this statute, not only is a private relationship 

subjected to criminal prohibitions but a private place--the home·-· 

is subjected to governmental invasion. The commission of the crime, 

as was the case here, will more likely than not be alleged to have 

occurred in the living quarters of the defendants. These premises 

therefore become SUbjected to the governmental controls, of search, 

surveillance, and arrest, whic h are appropriate where criminal 

activities are in process. There has been a growing recogn:.tion that 
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the due process clause protects the ritht of privacy, another form 
, " ; \ 

of "liberty," from unwarranted govezlnm"ntal interference~ M8PPV, 

QbJ,.g., 367' u~S~ 643. 6 L. ed. 2d 1081; See aiso £a.Eh; VNI JUiman, 367 

u.s. 497, (, L~ed, 2d 999, IbC4, 1022-1026 (dissenting opinions); 

Gilbert V. Minne§qit, 254 U6S. 325, 335, 336 (dissenting opinion); 

£ublic Utilities Comrni$sion V, Pollack, 343 U.S. 451, dissenting 

opinion). The state cannot meet the burden of showing that any valid 

governmental purpose is furthered by depriving individuals of the 

privacy of their homes and a marital relationship solely because 

the mate they have chosen is of a different race. 

All of which is respectfully submitted this 6th day of December, 

1962. 
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