
DETERMINATION OF JURISDICTION 
< .", CERTIORARI 

MONDAY,MAY 6, 1968 

j 
I IN THE SUPREMECOORT OF FLORIDA 

JEFFERSON REALTY OF FORT : 
NO. _IAUDERDALE, INC., a Florida
 

corporation1 JEFFERSON REALTY ·
· 
OF SOUTH DiWE, INC., a Florida
 
corporation 1 JEFFERSON FUNIAND, ·
· INC., a Florida cor,poration1 PETITION FOR WRIT OF CEIlTIORAlU " 
and JEFFERSON STORES, INC., a : TO THE DISTRICT COURT or APPEAL 
DelAware corporation authorized OF FLORIDA« THIRD DISTRICT 
to do business in the State of ·· 

_ ".".. ~;.•.." .•_.,.~, H" __ '~ '-~J-::" . .-...' ."'-~ "'l"'" -""Florida, 
~'. 

Pe~it~~': 
I-GRA ..... CY',,' ,_'_N_T..f--DENY.;;...,V-.t":"-~dJfr' 

·· ARR 181968ITED STATES RUBBER "COMPANYi
 
New Jersey corporation, '.
· 

Respondent. : 

.JiIIV-----------------,: 
THE SUPREME COURT OF THE STATE OF FLORIM: 

Petitioners, JEFFERSON REALTY OF FORT'IAUDERDALE, INC., 

corporation, JEFFERSON REALTY OF SOUTH .MDE, INC., a 

lorida corporation, JEFFERSON FUNIAND, INC., a Florida corpora-

and JEFFERSON STORES, XNC., a Delaware corporation authoriz­

ed to do business in the State of Florida, by and through their 

undersigned attorneys, hereby exhibit and present their petition 

for Writ of Certiorari and state: 

1. petitioners seek to have reviewed that certain deci­

s ion of the District Court of Appeal, Third District, dated the 

21st day of February, 1968, and filed in the records of said District 

Court of Appeal, Third District on the 21st day of Februazy, 1968 

in Minute Book 25, page 1011 and to which a timely Petition for 

Rehearing was directed and filed, which Petition for Rehearing was 
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denied by that certain d~cision of the District Court of Appeal, 

Third District, dated the 3rd day of April, 1968 and filed in the 

records of said District Court on the 3rd day of April, 1968 in 

Minute Book 25 at Page 280. 

2. 'lhis Petition is presented under and pursuant to Ar­

ticle 5, Section IV. (2) of the Florida Constitution and Rule 4.5(c) 

of the Florida Appellate Rules. 

3. This Petition is accompanied by a conformed trah8­

cript of those portions of the record as deemed necessary to show 

jurisdiction in the Supreme Court of Florida, including the oPinion 

evidencing the decision Petitioners seek to have reviewed. 

4. The following are the facts in the case: 

A.	 For purposes of clarity, the Respondent herein 

will be referred to as "U. S. RUBBER". fte Peti ­

tioners, JEFFERSON REALTY OF FORT LAUDERDALE, INC., 

JEFFERSON REALTY OF SOUTH DADE, INC., and JEFFER­

SON FUNIAND, INC., will be referred to as 

"JEFFERSON'S SUBSIDIARIES". The Petitioner, 

JEFFERSON STORES, INC., will be referred to as 

"JEFFERSON PARENT CORPORATION". The symbol "R" 

will be used to designate Record, and the symbol 

"'1'" will be used to designate that portion of the 

record constituting the Tranacript of Testimony. 

"PX" will symbolize Plaintiff's Exhibit. 

B.	 In approximately August, 1962, one GEORGE KAMENS­

contacted JEFFERSON PARENT CORPORATION with regard 

to the possibility of e8tabl~shing automotive 
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centers at the locations of three Jefferson Stores 

in Dade and Broward Counties (R 1280, 1743-1145, 

1299). The record is clear that KAMENS was acting 

as an agent of U. S. RUBBER (R 1299). KAMENS, af ­

ter this initial contact, then presented the propo­

sals to U. S. RUBBER (R 1745, 1751-1752) and nego­

tiations were then undertaken directly by U. S. 

RUBBER with JEFFERSON PARENT CORPORATION (R 210­

214, 1310-1313, 1753). Negotiations between JEPFER­

SON PARENT CORPORATION and U. S. RUBBER. resulted 

in the execution of Lease Agreements between U. S. 

RUBBER and JEFFERSON'S SUBSIDIARIES (wich were 

wholly owned by JEFFERSON PARENT CORPORATION) 

(R 194, 195, 52, 92, 132) (PX~, 2, 3). The record
 

is clear 'that all of the corpora,tions, i.e, JEFFER­


SON PARENT CORPORATION and JEFFERSON'S SUBSIDIARIES,
 

were treated as one party in its dealings with U. s.
 

RUBBER and,in fact, the officers and directors of
 

JEFFERSON PARJmT CORPORATION and JEFFERSON'S SUB­


SIDIARIES were identical (R 349, 2034), (T 801).
 

In addition to the fixed rental required under ~he
 

Leases (PX 1, 2,3), payment of an additional five
 

(5%) per cent of U. S. RUBBER' s gross sales fro•.
 

the leased premises during each month, to the ex­


tent that it exceeded the guaranteed minimum rental,
 

was required (R 69). 'the Leases also requixed that
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U. S. RUBBER spend three (J%) per cent of its gross 

sales on ~dvert:i.singto })econducted under the name 

of the JEFFEASON PARENT CORPORATION (R8J, 97). 

The Leases were not to become effective until U.S. 

RUBBER was fuz:niah.dwith appropriate guarantees 

frol\\JEFFERSON PARENT CORPORATION and received and 

approved satisfactory title reports (R 194, 195). 

C. When it became apparent that U. S. RUBBER suffered 

a change of heart and did not intend to fulfill its 

obligations under these Leases, suit .s institut­

ed for damages against u. S. RUBBER with the par­

ties Plaintiffs being JEFFERSON'S SUBSIDIARIES. 

Th.,-!se gr1iinal P~~!!,t~Us, JEFFERSON'S SUBSIDIARDS, 

were awarded partial 8U11m18ry jud9l88nt in their fa­

vor on the issue of liability and the Court order­

ed trial on the i.sue of damages' alone. 

When the cause came to trial on the issue of damages 

alon~,f,_..,the,_evidence revealed that the real party 

'7 /./""~:'"'~~terest --was JEFFERSON PARE1ft' CORPORATION rather 
... ~,',/",,,..O-~
 

"--.~
 

. than JEFFERSON'S SUBSIDIARXES. Before the Plain­

tiffs rested their case, the Motion to add JEFFERSON 

PARENT CORPORATION as a Party and to amend the plead­

ings to confoD\ with the evidence was made ('I 480­

481). The Trial Judge immediately indicated that 

the Motion would be granted but he wanted to see 

some law (T 640). On the last day of, trial, the 

Motion was formally granted ('1' 784). 
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The Trial Judge presented the JUry with four ver­

diets, three for each of JEFFERSON'S SUBSIDIARIES, 

and one forJEPPERSON PAUN'l' CORPORATION. The 

Jury returned a verdict of$400,OOO.OO in favor of 

-JEFFERSON PAREN'l' CORPORATION, the real party in 

interest, and found that JEFPERSON'S SUBSIDIARIES 

suffered no independent damages. 

In a Post Trial Order, the Trial Judge clearly ex­

plained his position as to JEFFERSCN PAllEN'!' COR­

PORATION being the real party in int.erest(R 349). 

Because of the significance of this Post· Txial 

order, a t.xue copy of sai4 Order is attached to 

this Petition (Exhibit A).� 

Only one Judgment was entered on the verdicts� 

(R 2048). That Judgment was appealed from by'tJ. S.� 

RUBBER (R. 2050) and resulted in the District Court 

of Appeal, TbiJ:d District, reversing the Trial 

court. 

D. U. S. RUBBER in its appeal assigned thirty-five 

(351 Assignll\en'til 0'1 E~J:oX'. .0Il1y two of these 

Assignments of Error dealt with the Post Trial 

Order attached to this Petition (Exhibit A). '!hey 

are: 

"33. 'the court. erred in denying defendant's 
Motion for Entry of Final Judgment by order 
entered November 7, 1966. 

34. '!'he court erred in making Pinding_ and 
conclusions in its order clenying defendant's 
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Motion for Entry of Final JUdgment entered 
November 7, 1966." 

In its Brief, Appellant argued three (3) points, 

to-wit: 

"POINT ONE 

WHETHER THE TRIAL COORT ERRED IN GRANTING. 
PlAINTIFF •S AND DENYING DEFENDMn" S MO­
TION FOR SUMMARY JUDGMENT ON THE ISSUE OF 
LIABILITY, THEREBY ADJUDICATING THE EXX8!'­
ENCE OF A CONTRACT BETMEEN '!'BE PAR.TIES,.,. 
DESP'I'l'E THE NON-PERFORMANCE OF AN EXPRESS 
CONDITION PRECEDENT BY THE PIAIN'l'IFFS. 

(R.aise~ '. by Assignment of. lU;::rorNo. 1, 2« 3) 

pODlT TWO, 

WHETHER '!'BE TRIAL COURT ERRED IN PERMIT­
TING THE',' JOINDBR OF A l(JJWPARTY PIAIN­
TIFFAPTBRALL OaJQINALPA~IBS HlD,REST­
ED THEIR RESPECTIVE CASES DORING THE TRIAL 
OF THE CAUSE. 

(Raised by ASsignment of Error No. 10, 11, 
17, 18, 19, 30, 32, 35) 

POINT THREE 

WHETHER THE TRIAL COURT ERRED IN PERMIT­
TING THE JURY TO CONSIDER AND REroRN A 
VERDICT FOR DAMAGES PREDICATED ON INC<J4,E 
AND SALES TO BE DERIVED FROM BUS:no:SS 
WHOLLY IN CONTEMPIATIOJI AND PROSPECT AND 
WITHOUT ANY EVIDENCE. OF FAIR RENTAL VALUE. 

(Raised by AssiSnMntof Error No.4, 5, 
6, 7, 8, 9, 12, 13, 15, 16, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 31, 32)" 

At no point did the Appellant argue the validity 

of the Trial court's Post Trial Order. It should 

be noted that none of the above points on appeal 

addressed themselves to the Appellant's own Assign­

ments of Error Nos. 33 and 34 quoted above: 
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accordingly, the Appellees in their Brief did not 

address themselves to that point. Despite the 

foregoing, the District court of Appeal, Third 

District, saw fit to reverse said PostTrial Order. 

•• Because of the significance of this Post Trial 

Order, in the st.t:ement of Facts of this cause, 

its full text is set forth below: 

(Caption omitted) 

"ORDER DENYING DEFEND1\N'1" S MOTION FOi 
ENTRY OF PINAL JUDGMENTS 

THIS CAUSE coming on to be heard upon the 
Motion of the Defendant, UNITED STATES 
RUBBER. COMPANY, to enter Final Judgments on 
Jury verdicts in accordance with the forms 
of Final Judgments annexed to said Motion, 
and the court having heard argument of Coun­
sel and being fUlly advised in the premises, 
the Court 

CONCLUDES as folloW: 
, 

1. .That the granting of said Motion would 
create the erroneous ~ression that the 
defendant had won the law suit. 

2. It is undisputed that the three origin­
al plaintiffs, ~EasON REALTY OF FORT 
lAUDERDALE, INC. ,JEFJ'ERSON REAL'l'r OPSOUTH 
DADE, INC. and JEPl'Easo~ FUNIAND,': INC. were 
Wholly owned subsidiaries of the added 
pla il'lt iff, JEFnasoN STORES, INC., which 
was the parent cOXj;)Oration. 'therelation­
ship between the parent and the subsidiaries 
were Mown not: to be one 'of stock ownership 
alone since the three subsidiaries, JEFFER­
SON REALTY OF FORT IAUDERDALE, INC., JEFFER­
SON REAL'l'Y OF sooTH DADE, mc., and JEFFER­
SON FUNIAND, INC. were run by the parent 
corporation, JEFFERSON STORES, INC. in ac­
cordance with.the parent's policies and ob­
jectives. Throughout this entire transac­

/: tion, all parties concerned recognized that 
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JEFFERSON STOMS, INC. was the main party 
in interest with the original plaintiffs, 
JEFFERSON REALTY OF FORT IAUDERDALE, INC., 
JEFFERSON REALTY OF SOUTH DADE, INC., and 
JEFFERSON FUNIAND, INC., be ing nothing more 
than nominal parties to the transacti~. 'the 
lease and other evidence in this cause indi­
cates this to be the case, but this is mani~ 

fested most strongly in the four verdicts 
of the Jury, where in JEFFERSON STORES, INC. 
was awarded the sum of FOUR HUNDRED THOUSAND 
and 00/100($400,000.00) DOLIARS, while the 
three subsidiary corporations, JEFFERSON 
REALTY OF FORT JAUDElUlAIZ, INC.,· JEFFERSON 
REALTY OF SOUTH DADE, INC. and JEFFERSON . 
FUNIAND, INC. were awarded no damages.. ftere 
is not the slightest suggestion throughout 
this cause,,,,that the defendant was . deceived 
or. suffered any !njuryby reason of the fact 
that JEFFERSON STORES, INC., the realpart:y 
Complainant was do,ing business tb:rought1u'ee 
wholly owned sUbsidiary cor,porations.To 
the contrary, the eVidenceindic~tes that 
the subsldiaria. ,were me.re iutnNmentalitles 
of the parent carporation',and it is there­
upon 

f 

ORDERED, ADJUDGED AND .DECREED, that: 

1. Defendant's Motion for ,entry of Final 
Judgment on Jury verdicts in accordance with 
the forms annexed to said Motion be and the 
same is hereby denied. 

DONE AND ORDERED in Chambers 
" 

at M~i, 

Dade County, Florida, this 7 day of Novem­
ber, 1966. 

/s/ HAROLD R. VAliN 
JUDGE OF THE CIRCUIT COURT'" 

(R 349). 

5. On the foregoing facts, the District courtwassqu&J:e"; 

ly presented with the following two point. of law: 

A. Whether or not it was proper to add JEFURSON 

PARENT CORPORATION as a party plaintiff during 

the course of the trial. 

-8­



. .... ',' ',:"..' " 

. : ... ," 

'\ ,~ 

,B. Whei:11er or not it was proper foS'the Dis-trtct 

Order when the validity Of s.tctOrder wasne.er 

arguea by APPellant in its Brief. 

On these 'Points of law, the District· Court of Appeal, Third Dia-trict, 

rendered the following holdings : 

A.� '''Ass.ingthat the Realty Corporations Were en... 
titled to a SU_Ul1:y-Judpen1:-, the jury .st have 

"found t1\&1: tbey'had not proven anya.mage1~o 

1:h..e1v88 aacJtha't the "'__9••, if ahy,f_t1$- . 
, defendants' 'alJ,eged breach c.f' the le~a8.9ie.-· 
, meats "lated to a non.,.party to.t:be 'q..us~.,~J.$Z'-

son� stores. '~ "., , 

'l'heccu·rt by p8xsn.ttting the ent:X'Y of 'Jefferson� 
Stores 1nto thec.aeon the l ••t-4ay.o.~ te.1~
 
IlODy and by pemittinglt. to go to ~e jUrY' &s .� 
a party plaintiff, adjudicate. liability in (avoi� 
of Jefferson Store. aad against 0' • s. aubberwlth­�
ovt any hearingontbatqu••tiGn asbf!tweent1&.,e "� 
parties. 'l"he court necessarily granted Jeffera6n� 
Sto~. a partial auanary jud.-nt aftter a~'l of ...�~-; 

. the evidencewaareceived e••h thougll ~~ry 
judgments ·are properly pr.-tr....l in character and 
it!. not proper to ,grant· SUllllaXy jud9Mn'~ ill. " 
favor. of eithes:party ..a,tthe .concl1S81ono~,',~~.t'~"· , 
evidence during tttal. Accordillgly, :it'1t••••X'Or' 
for tllt trialeouX1: to ent.~ ....ry j\id~ti:·wttb... 
out previous notice. undert1le rule•• " .' , 

, <', ' .:. ~, 

8.� "Counsel for appellees havingf1led in th1!caua. 
petition for reheat:1ng, and same having ~n 

considered by the court which dete mined, .t_. 
cause,' it 1s ordezedthat' aaiel petition btt. ancltt 
is hereby denied." ,j . 

6. The same point of law (set forth in paragn.ph.~. 

aboVe) was directly involved in the' following' cases which area.t:tach-:· 

ed hereto and made a part hereof •• though fUlly1Dcorporat."re·~-n: 

A.� llObertL. Weed, ArChitect, ;tnee vs BOm~in!J;(pla. 
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, . 
following: 

liAs to the first contention we find no support 
whatever. It is quite true that under the law a 
corporation cannot he licens ed to practice 
architecture, but Robert L. Weed, Architect, 
Inc., was nothing more than the alter ego of Robert 
L. Weed or a medium through which his business 
as an architect was transacted. The bill of com­
plaint alleges that Robert L., Weed was at all times 
a licensed architect, that as such he performed 
the services in question and 'that the contract was. 
e~ecuted by Robert L. Weed, Architect" Inc., for 
the benefit of Robert L. Weed. .Throughout the 
entire transaction both parties recognized Robert 
L. Weed as the main partyin interest, and that 
Robert L.Weed, Architect, Inc. was nothing more 
than a nominal party to the transaction. II 

and in Miracle House Corporation v. Haige, Fla. 1957, 

96 So. 2d417, wherein the Court held that: 

liThe aim of the rules of civil procedure is to allow 
liberal joinder of parties. II 

and in direct conflict with well established principles 

promulgated by the Supreme Court of Florida such as 

First National Bank vs Perkins, 81 Fla. 341, 87 So. 912, 

wherein the Court held: 

liThe purpose of the statutory provision that 'any 
civil action at law may be maintained in the name of 
the real party in interest' is to relax the strict rules 
of the common law so as to enable those directly 
interested in, but not parties to, a contract, to main­
tain an action for its breach; and the statute should be 
so applied as to accomplisp. ~t.s salutary: R~P'O~E;. II,." 

, :" ",;. 1" ;".~ , . ~"; ~,. 

and also McCord vs Lee, 127 Fla. 65; 172 So. 85"3, I «,< 

~'4' ~. 

wherein Chief Justice;El,1i~'h~ld: 
i'. ..'~ ,if' , 

lIThe statute law of 9~~.,sta~~.r~~ocgn~,ea#te.p.rj.nc,il?I~\'j 
a s a pplicable to d'yq,acHona ~t l.p.w1p:t:.oVl<ifiiV· tlill: tthe.:,~· '" 
real party in interest may at all times be substituted 
for the person who brings the action for the use of 
another. II (emphasis supplied) 

For numerous other conflicting opinions directly 'contrary to the Opinion of 

,. -., 

the District Court of Appeal, Third District, this Honorable Court is 

respectfully referred to Petitioners' Brief accompanying, this Petition. 

'. c' 
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7. The same point of law (set forth in 5.' B. a.bo"ie) was diredly 

involved in the following case which is attached hereto and made a part 

hereof as though fully incorporated herein: 

A.� Redditt vs State (Fla. 1955) 84 So. 2d 317 at 320 wherein 

the Supreme Court of Florida held the following: .... .­

~'r" ';"'4r·~ ;... ; ;'<;~ t"'; :<'~ 
lIThe� new Rule of thisCtlurt; in Rilfe 36 i(9),3(Y ,J' ;,'~, 

F. SeA., has re .. stateda well established rule 
of law of appellate;r'eyi,et aei:feiU'~,~' :!SuchlF~~ ,~';'1 
assignments of er.or' as1l'a:reri'dt.argUeG .J.n"the· 

briefs will be deemed abandoned * **.' The 

';. ....1." ~...,\;! f.,.j 

assignment of error~!cdI).sj;i:tutel'hl;;b~s{s~:idl';+"ti ~) ::, r.c; 
reversal and appella'nt!sbrief ser~es the p~;po's~' 
of pointing out specific errors or pOlnts within 
the scope of some specific assignment of error. 
Except for fundamental errors, an appe11atecourt 
will not reverse except for some well founded 
assignment of error that has been argued in the'­
brief~ and no point made in the brief will be con­
sidered unless it is found to be withiri the scope 
of an assignment of error. 11 

Petitioners further allege that it is not their intention to con­

vert� this Peti~ion into a brief; therefore, the Court! s attention is respe<;:t.. · 

fully� called to the Brief filed by the Petitioners. 

8.� The Court was also presented with the follo..wing point'oflaw:', 

What� is the landlord! smeasure of damages when 

a tenant breaches a lease. 

On this point of law the District Court of Appeal, Third District, 'rendered 

the� following decision or holding: 

"It was plaintiff! s burden to prove each of the 
elements-of damage. Without evidence of rental 
value, there was nothing before the jury from 
which they could determine the rent reserved. 
and rental value. 11 

The� same point of law was involved in the following cases: 

A.Moses v. Autuono, 56 Fla. 499, 47 So. 925(1908), 

was� a suit by a tenant against the landlord for brea,ch­

ing� an agreement to build a building and lease it to the 

tenant. On these facts the Court held that "the measure 
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. .~of damages is the difference between the stipulated 

rent and the value of the use of the premises. " 

B.� Young v. Cobb, Fla. 1955, 83 So. Zd 417, was a suit by 

a tenant against the landlord for damages sustained for' 

an, unlawful eviction. The trial judge had 'be1dthat the .' 

plaintiff could only recover for the diffe~ence between 

. the market valu.e of the lease and the rent that was 

payable under it. On these facts the court held that this 

was not the test and Justice Roberts, speaking for the 

court, held that damages could be recovered by the tenap.t 

"even though the market value of the leasehold is 'con­

siderably less tJ:antherent contracted to be paid by him. 'I 

9. The decision of the District Court of Appeal, Third Distr,ict, 

which Petitioners seek to have reviewed is indirect conflict with prior' 

decisions of the Supreme Court of Florida. Because of. the reasons and 

authorities set forth in Petitioners t Brief, it is believed that the decision 

hereby sought to be reviewed is erroneous and that the cqnflicting decisions~, 

of the Supreme Court of Florida are correct and should be approved and 

again ratified by this Court as the controlling law of the State of Florida. 

WHEREFORE, Petitioners request tki$'eotirtto~g:r'an~a Wl'it,pf' ~',,:: 
, "~_ ~.'." ;~~' :':~""""'; I;' ~ : i ': ",', "r:~ .~r· ,.; ~ 

.. 4' , ~. "':'!\­

Certiorari and enter its Order quashing the decision and Order hereby 
" :. ,~. : • ;~. i',1"\ • ': .'" ~ ~,_ ,'*,: 'if''''''!~\•.,'\ >iH 

sought to be reviewed, approving. the de~~'s!o~J ~f"ib¢,,$~re~e~~du,it ~j"'i'~~:LJ 
Florida, as the correct decisions, and gr~Il;1;1n:g'&u.cd'l.'~th.,er';'.):ld;I\\t.U,\elfla,l~e€:..

''1-,." ,r -~': J.,../ '"',:' >if ,,' i -'" ~:\""'_";" •. I-".,.J! .I):'~" . ': 

as shall seem right and proper to the Court. 

Respectfully submitted, 

BERNARD C. FULLER and 
FRATES FAY FLOYD &P£ARSON 
Twelfth Floor Concord Build· 
Miami, Flori 130 
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CERTIFICATION OF .SBRVI($ 

. . 

petition. for Writ of certiorari to the Di.tr1ct Court oe 
#- . 

.',\ 

Appeal, Third Dist~ict, was _iled this.fldaYOfAPJ:'il~'....• 

1968 to: 

FOWLER, WHITE, COLLINS#~GI~ ,lItJMI<Ey & 'l'BEHAM.' 
Attorneys for Respond.lIt 
501 City National Bank'BUilding 
Miami, Plorida 33131 

Attention: Richard S. Banick, Esq.·' 

~---~"" ' .. ,

BY.~ .• 

l -li, .' 

..~. 
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