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POINTS INVOLVED 

1 

WHETHER THERE WAS S U F F I C I E N T  EVIDENCE 
TO SUPPORT THE TRIAL COURT'S F INDING 
THAT THE PUBLIC HAD ACQUIRED A Pm- 
S C R I P T I V E  EASEMENT OVER THE LAND 
ON WHICH THE BASE OF THE SKY TOWER WAS 
CONSTRUCTED? 

11 

WHETHER 
REFUSED 
BALANCE 

WHETHER 

THE TRIAL COURT CORRECTLY 
TO APPLY THE DOCTRINE OF 
OF CONVENIENCE? 

I11 

THE TRIAL COURT ABUSED I T S  
DISCRETION I N  GRANTING A SUMMARY 
JUDGMENT FOR THE PLAINTIFF? 

-iV- 



INTRODUCTION 

The P e t i t i o n e r s  were t h e  defendants  below. I n  t h i s  

b r i e f  t h e  t e r m  "defendants"  w i l l  r e f e r  t o  a l l  of t h e  

p e t i t i o n e r s  un le s s  o therwise  s p e c i f i e d .  

state" w i l l  r e f e r  to the STATE OF FLORIDA and t h e  FLORIDA 

The term "the 

BOARD OF TRUSTEES OF THE INTERNAL IMPROVEMENT TRUST FUND. 

References t o  " t h e  C i t y  Commission" will be t o  t h e  Daytona 

Beach C i ty  Commission. The t e r m  "sky tower'' r e f e r s  to the 

s t r u c t u r e  which i s  desc r ibed  on page 5 of t h e  p e t i t i o n e r s '  

b r i e f  and t h e  base  of which i s  the s u b j e c t  of t h i s  action. 

-V- 



STATEMENT OF THE FACTS 

ADDITIONS 

The s t a t e  makes t h e  f o l l o w i n g  a d d i t i o n s  t o  t h e  p e t i t i o n e r s -  

d e f e n d a n t s '  S t a t emen t  of  t h e  Facts: 

On June  1 8 ,  1 9 6 9 ,  more t h a n  a y e a r  p r i o r  t o  t h e  beg inn ing  

of c o n s t r u c t i o n  on the sky tower, d e f e n d a n t  HARRY DOAN appeared  

b e f o r e  a c i t y  commission meet ing  s e e k i n g  a r e s o l u t i o n  a u t h o r i z i n g  

e r e c t i o n  of t h e  tower.  A t  t h e  mee t ing ,  John C h e w ,  C i t y  At to rney  

for d e f e n d a n t ,  C i t y  of Daytona Beach raised t h e  q u e s t i o n  of 

whether  l ong  con t inued  p u b l i c  u s e  had r e s u l t e d  i n  a p u b l i c  

easement .  (R.  31) The C i t y  Commission adopted  R e s o l u t i o n  No. 

69-165 a u t h o r i z i n g  e r e c t i o n  of t h e  sky tower " s u b j e c t  t o  t h e  

mat ter  b e i n g  approved from a legal s t a n d p o i n t  by o u r  Legal  

Department." ( R . 1 1 0 )  Subsequen t ly ,  on October  8 ,  1 9 6 9 ,  M r .  

Chew r e q u e s t e d  an o p i n i o n  from t h e  At to rney  Genera l  as t o  

whether  t h e  p u b l i c  " th rough  t h e i r  l ong  and c o n t i n u e d  use"  had 

a c q u i r e d  an easement  o v e r  t he  p r o p e r t y  on which t h e  sky t o w e r  

w a s  i n t e n d e d  t o  be c o n s t r u c t e d .  (R.34,34) On October  2 0 ,  1 9 6 9 ,  

M r .  Chew withdrew the  r e q u e s t  and s u b s t i t u t e d  i n s t e a d  whether 

t h e  C i t y  of Daytona Beach had c o n t r o l  of t h e  beach between 

h i g h  and l o w  w a t e r  m a r k s  and whether  it c o u l d  p e r m i t  an a d d i t i o n  

t o  t h e  p i e r .  ( R . 2 2 3 )  

On October  2 2 ,  1 9 6 9 ,  d e f e n d a n t  HARRY DOAN s i g n e d  a l e t t e r  

t o  de fendan t  C i t y  of Daytona Beach i n  which he ag reed  t o  r e t a i n  

and pay c o u n s e l  t o  de fend  t h e  c i t y  i n  t h e  e v e n t  t h a t  l i t i g a t i o n  
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arose as a r e s u l t  of t he  c i t y  a u t h o r i z i n g  c o n s t r u c t i o n  of  

t h e  sky  tower.  ( R . 4 6 )  O n  t h e  same day ,  t h e  C i t y  Commission 

amended R e s o l u t i o n  N o .  69-165 by s t r i k i n g  t h e  words " s u b j e c t  

t o  t h e  m a t t e r  be ing  approved from a l e g a l  s t a n d p o i n t  by our  

Legal  Department.  I' ( R .  1 1 4 )  

Process i n  t h i s  s u i t  w a s  s e r v e d  upon d e f e n d a n t  DOAN on 

December 5, 1 9 6 9 .  (R.436,437) C o n s t r u c t i o n  of t h e  sky  tower 

w a s  n o t  begun u n t i l  December 11, 1 9 6 9 .  ( R . 4 3 4 , 4 3 5 )  

CORWCTION 

The s t a t e  makes t h e  f o l l o w i n g  c o r r e c t i o n  t o  t h e  p e t i t i o n e r s -  

d e f e n d a n t s '  S t a t emen t  of t h e  Facts: 

James W. Apthorp and E a r l  F a i r c l o t h  d i d  n o t ,  as s t a t e d  

by t h e  p e t i t i o n e r s ,  inform t h e  C i t y  At to rney  t h a t  " t h e  C i t y  

of Daytona Beach had j u r i s , d i c t i o n  t o  r e g u l a t e  and l i c e n s e  

t he  o b s e r v a t i o n  t o w e r  . . . . I' ( P e t i t i o n e r s '  b r i e f ,  p .6)  Le.s.1 

The l e t t e r  from Rpthorp s imply  s t a t e d  t h a t ,  on t h e  b a s i s  of  

i n f o r m a t i o n  p rov ided  t o  him by t h e  C i t y  A t t o r n e y ,  it appeared  

t h a t  t h e  sky  t o w e r  w a s  proposed t o  be c o n s t r u c t e d  landward of 

t h e  mean high water mark. Consequent ly ,  t h e  l e t t e r  concluded 

t h a t  t h e  T r u s t e e s  w e r e  " w i t h o u t  a u t h o r i t y  t o  g r a n t  a p e r m i t  

for t h e  proposed s t r u c t u r e . "  ( R . 1 1 1 )  T h e  l e t t e r  a lso s t a t e d  

t h a t  ' 'under t h e  p r o v i s i o n s  of Chapter  2 3 2 4 1 ,  Laws of F l o r i d a  

1 9 4 5 ,  a u t h o r i t y  f o r  r e g u l a t i o n  of  c o n s t r u c t i o n  a long  t h e  beach 

would be v e s t e d  i n  t h e  C i t y  of Daytona Beach." (R.111) Le.s.1 

The f o l l o w i n g  day t h e  l e t t e r  from E a r l  F a i r c l o t h  c l a r i f i e d  

-2-  



the  Apthorp l e t t e r ,  p o i n t i n g  out  t h a t  t h e  c i t y ' s  a u t h o r i t y  

was l i m i t e d  to t h e  area between t h e  high and l o w  water mark. 

(R.112,113) 

j u r i s d i c t i o n  to authorize c o n s t r u c t i o n  of t h e  s k y  tower in 

i t s  p r e s e n t  l o c a t i o n .  Ne i the r  l e t t e r  took i n t o  cons idera t ion  

t h e  q u e s t i o n  of p r e s c r i p t i v e  easement which t h e  c i t y  a t t o r n e y  

had removed from his q u e s t i o n  t o  t h e  Attorney General.  

Ne i the r  l e t te r  s ta ted  t h a t  t h e  city had t h e  

(R.223) 

-3-  



ARGUMENT 

POINT I 

THERE WAS S U F F I C I E N T  EVIDENCE TO 
SUPPORT THE TRIAL COURT'S FINDING 
THAT THE PUBLIC HAD ACQUIRED A 
PRl lSCRIPTIVE EASEMENT OVER THE 
LAND ON WHICH THE BASE OF THE 
S K Y  TOWER WAS CONSTRUCTED. 

The defendants  would have t h i s  c o u r t  b e l i e v e  t h a t  t h e  

i s s u e s  b e f o r e  t h e  t r i a l  c o u r t  were " d i s t o r t e d "  and t h a t  t h e  

state's con ten t ions  were ' 'radical." Nothing could be f a r t h e r  

from t h e  t r u t h .  Indeed,  t h e  d e f e n d a n t ' s  e f f o r t  t o  p i n  t h e  

"radical"  label  on t h e  s ta te  (and presumably upon t h e  t r i a l  

c o u r t  which n l e d  i n  t h e  s t a t e ' s  f avor  and t h e  F i r s t  Dis t r ic t  

which a f f i rmed t h e  t r i a l  c o u r t )  i s  i r o n i c .  I n  f a c t ,  t h e  d o c t r i n e  

upon which t h e  s t a t e  e x p r e s s l y  rested i t s  case, and upon which 

t h e  t r i a l  c o u r t  and t h e  F i r s t  D i s t r i c t  r u l e d ,  i s  an a n c i e n t ,  

w e l l  e s t a b l i s h e d ,  uniformly accepted common l a w  d o c t r i n e  which 

p r e d a t e s  t h i s  country t o  say noth ing  of t he  defendant  DOAN's 

s k y  tower and even h i s  v i n t a g e  p i e r .  See 2 8  C . J . S . ,  Easements, 

S 6 ,  p. 6 4 1 .  The evidence suppor t ing  t h e  t r i a l  c o u r t ' s  f i n d i n g  

w a s  c lear ,  uncomplicated,  unequiv ica l  and uncont rad ic ted .  

T h i s  c o u r t  has recognized t h a t  t h e  p u b l i c  can o b t a i n  a 

p r e s c r i p t i v e  easement Downing v. B i r d ,  1 0 0  So.2d 59 (Fla. 1958), 

and t h a t  it can do so  over  beach p rope r ty .  City of Miami 

Beach v. Underc l i f f  Realty & Investment C o . ,  2 1  So.2d 7 8 1  ( F l a .  

1 9 4 5 )  ; C i t y  of M i a m i  Beach v.  M i a m i  Beach Improvement C o . ,  

-4- 



1 4  So.2d 1 7 2  ( F l a .  1943.) The defendants  do n o t  d i s p u t e  t h i s  

a p p l i c a b l e  i n  t h i s  case are no d i f f e r e n t  " f r o m  those  c o n s i d e r a t i o n s  

and p r i n c i p l e s  of law a p p l i c a b l e  t o  any o t h e r  p a r c e l  of land  

r e g a r d l e s s  of what may c o n s t i t u t e  i t s  boundary l i n e s .  I' (Br ie f  

p r e s c r i p t i v e  easement. The case a t  b a r  comes be fo re  t h i s  

c o u r t  i n  p r e c i s e l y  t h e  oppos i t e  pos tu re .  T h e  t r i a l  c o u r t  found 

t h a t  " t h e r e  w a s  no genuine i s s u e  as t o  t h e  fo l lowing  mater ia l  

f a c t s  : 

"The  land  upon which said sky  tower w a s  
cons t ruc t ed  w a s ,  f o r  more t han  twenty y e a r s  
p r i o r  t o  t h e  sky  tower c o n s t r u c t i o n ,  used 
openly,  n o t o r i o u s l y ,  cont inuous ly  and 
u n i n t e r r u p t e d l y  by t h e  p u b l i c  as a t h o u g h -  
f a r e ,  ba th ing  beach, recreation area and 
playground and t h a t  s a i d  use was adverse  or  
under c l a i m  of r i g h t .  

"The P l a i n t i f f s  i n  t h i s  cause have n o t  been 
n e g l i g e n t  o r  untimely i n  t h e  a s s e r t i o n  of 
t h e i r  r i g h t s  t o  t h e  lands  desc r ibed  i n  
paragraph t h r e e  of t h e  S t a t e  of F l o r i d a ' s  
c r o s s  complaint.  

"The Defendants i n  t h i s  cause d i d  n o t  have 
t h e  r i g h t  t o  r e l y  on t h e  s t a t emen t s  conta ined  
i n  E x h i b i t s  A , B , C , D  and E t o  i t s  answer and 
defenses  t o  t h e  S ta te  of F l o r i d a ' s  cross 
complaint [Ci ty  Commission r e s o l u t i o n s  
a u t h o r i z i n g  s k y  t o w e r  and le t ters  from 
J a m e s  Apthorp and E a r l  F a i r c l o t h ]  as 
a u t h o r i t y  f o r  c o n s t r u c t i n g  t h e  sky tower. 

" A t  t h e  t i m e  of commencement of c o n s t r u c t i o n  
and of c o n s t r u c t i o n  of defendant's sky tower 
a l l  defendants  w e r e  aware t h a t  p u b l i c  c l a i m  
e x i s t e d  t o  t h e  land  upon which t h e  sky  tower 
w a s  cons t ruc t ed .  

-5- 
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l a w  t h a t :  

"Exis tance  of  t h e  sky  tower den ie s  public 
use  as a thoroughfare ,  ba th ing  beach, 
r e c r e a t i o n  area and playground of a l l  
t h o s e  lands upon which s a i d  sky  tower i s  
cons t ruc t ed . "  (R.571) 

Based upon i t s  f i n d i n g s ,  t h e  t r i a l  c o u r t  concluded t h a t  

t h e  p l a i n t i f f s  w e r e  e n t i t l e d  t o  a judgment as a matter of 

"The p u b l i c  had and has  a p r e s c r i p t i v e  
r i g h t  t o  an easement for thoroughfare ,  
b a t h i n g  beach, r e c r e a t i o n  area and play-  
ground purposes over a l l  lands  upon which 
t h e  s a i d  s k y  tower w a s  cons t ruc t ed .  

"Exis tance  of t h i s  p r e s c r i p t i v e  r i g h t  
n e c e s s a r i l y  prec ludes  t h e  au thoEi ty  
of t h e  defendant  C i t y  of Daytona Beach 
t o  a u t h o r i z e  any c o n s t r u c t i o n  of any 
permanent s t r u c t u r e  i n  c o n f l i c t  w i t h  
t h e  p u b l i c  r i g h t .  

"The defenses  of l aches  and e s t o p p e l  are 
n o t  a v a i l a b l e  t o  any of t h e  defendants  i n  
t h i s  cause.  I' (R .  578) 

The evidence i n  t h e  record  i s  m o r e  t han  s u f f i c i e n t  t o  suppor t  

t h e  f i n d i n g s  of t h e  t r i a l  c o u r t .  

T h i s  c o u r t  s e t  o u t  t h e  requirements  f o r  a c q u i r i n g  a 

p r e s c r i p t i v e  easement i n  Downing v. Bi rd ,  sup ra  a t  6 4 :  

" I n  e i t h e r  p r e s c r i p t i o n  o r  adverse  
posses s ion ,  t h e  r i g h t  i s  acqui red  
only by a c t u a l ,  cont inuous ,  u n i n t e r -  
rup ted  use  by t h e  c la imant  of t h e  
lands  of ano the r ,  f o r  a p r e s c r i b e d  
per iod .  I n  a d d i t i o n ,  t h e  use  must be 
adverse ,  under c l a i m  of r i g h t  and must 
e i t he r  be w i t h  t h e  knowledge of t h e  
owner or  so open, no to r ious  and 
v i s i b l e  t h a t  knowledge of t h e  use 
by and adverse  claim of t h e  c la imant  
i s  imputed t o  t h e  owner." 
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I n  Downing t h e  lower c o u r t  had aga in  found no p r e s c r i p t i v e  

easement. I n  a f f i r m i n g ,  t h i s  c o u r t  found t h a t :  

"The evidence [ i n  Bird] as t o  use  by 
t h e  p u b l i c  i s  vague and unce r t a in .  The 
e x t e n t  and frequency of use  i s  n o t  shown. 
There i s  noth ing  t o  show t h a t  t h e  use w a s  
so cont inuous,  u n i n t e r r u p t e d ,  open and 
no to r ious  as t o  impute t o  t h e  owner of t h e  
lands t h a t  t h e  p u b l i c  w a s  e x e r c i s i n g  t h e  
p r i v i l e g e  under a c l a i m  of r i g h t  adverse 
t o  t h e  owner." Downing v .  Bird, supra  
a t  6 6 .  

I n  c o n t r a s t ,  t h e  evidence i n  t h e  case a t  bar w a s  clear and 

d e f i n i t e  and e s t a b l i s h e d  a l l  of t h e  necessary  elements of 

p r e s c r i p t i v e  easement. 

W i l l i a m  L. K e r r i s ,  a m e m b e r  of t h e  Daytona Beach Advisory 

Board, (R,298) a r e s i d e n t  of Daytona Beach s i n c e  1 9 2 1  (R.286) 

and a l i f e g u a r d  on t h e  beach du r ing  t h e  1 9 3 0 ' s  ( R . 2 9 0 )  t e s t i f i e d  

t h a t  he has  used t h e  beach i n  i s s u e  "cons t an t ly"  s i n c e  1 9 2 1 ,  

(R.287,290,306,307) t h a t  he is on t h e  beach i n  t h e  area i n  

i s s u e  "every week", ( R . 2 9 0 , 2 9 8 )  t h a t  he used t h e  beach i n  the 

v i c i n i t y  of t h e  p i e r  ' ' to g e t  i n  o u t  of t h e  sun", ( R . 2 9 1 , 2 9 2 )  

" t o  lie around," f o r  "sunbathing and moonbathing", ( R . 2 9 2 )  t h a t  

t h e  beach was used r i g h t  up t o  t h e  s t e p s  of t h e  p i e r  and t h e  

s e a w a l l ,  (R.  293,294) t h a t  ' 'everyone, "people  i n  g e n e r a l ,  t h e  

pub l i c "  used t h e  beach over  t h e  years, ( R . 2 9 4 )  t h a t  h i s  p a r e n t s  

used t h e  area when he w a s  a c h i l d ,  (R .296)  t h a t  he  observed 

''many people" use t h e  beach "from t h e  middle twen t i e s  on", 

( R . 2 9 7 )  t h a t  "people  used t o  s t a y  underneath t h e  p i e r  up 

there i n  t h e  s o f t  sand and l i e  around and s t a y  i n  t h e  shade ,"  

( R . 2 9 7 ) .  He s t a t e d  t h a t  " t h e  whole beach as f a r  as I a m  
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concerned w a s  t h e r e  and it w a s  t h e r e  f o r  our  use."  "Our 

use"  he s a i d  meant "everyones." ( R . 2 9 7 )  

Robert  P. M i l l e r ,  t h e  P u b l i c  Defender for  t h e  Seventh 

J u d i c i a l  C i r c u i t  and a t h i r t y - e i g h t  yea r  r e s i d e n t  of Daytona 

Beach, (R.318) t e s t i f i e d  t h a t  he had been us ing  t h e  beach i n  

q u e s t i o n  s i n c e  be fo re  1 9 4 5  t o  t h e  t i m e  of t h e  h e a r i n g ,  (R.319,323) 

t h a t  he used a l l  p o r t i o n s  of t h e  beach from t h e  s e a w a l l  t o  t h e  

water ,  (R.  319)  t h a t  he observed " l i t e r a l l y  hundreds of people ,  

w e l l  i n t o  t h e  thousands over a pe r iod  of a day" us ing  t h e  beach 

du r ing  t h e  pe r iod  s i n c e  1945 f o r  sunbath ing ,  swimming, d r i v i n g ,  

walking, park ing  t h e i r  cars and p l ay ing  f o o t b a l l ,  and t h a t  t h e  

m o s t  congested p a r t  of t h e  beach w a s  t h e  area of t h e  p i e r  

(R.320,323,324). H e  s t a t e d  t h a t  he d i d n ' t  t h i n k  anyone ever 

t o l d  him he could o r  c o u l d n ' t  use  t h e  beach, t h a t  he used it 

because "it w a s  t h e  customary t h i n g  t o  do" and because "every- 

body d id . "  H e  s a i d  he " d e f i n i t e l y "  f e l t  he had a " r i g h t  t o  

use t h e  beach." (R.321) 

W i l l i a m  M. Thames, an execut ive wi th  General Electric 

Company, t e s t i f i e d  t h a t  he has  been f a m i l i a r  w i th  t h e  s u b j e c t  

beach area s i n c e  about 1917,(R.341) t h a t  he  used t o  f i s h  and 

watch t h e  races on t h e  beach,(R.341,344) t h a t  t h e  area i n  

which t h e  p i e r  i s  l o c a t e d  w a s  t h e  area which most of t h e  people 

used,(R.344) t h a t  many people  used t h e  area over  t h e  yea r s  

for  swimming and surf ing,(R.344,345)  t h a t  he used t h e  sandy 

area"(R.345)  and t h a t  he observed o t h e r  people  sunbath ing ,  

camping and park ing  cars " a l l  t h e  way up t o  t h e  abutment t h a t  
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w a s  man made." ( R . 3 4 6 , 3 4 7 )  Mr. Thames s t a t e d  t h a t  t h e  

a u t h o r i t y  by which he used t he  beach w a s ,  ''as a c i t i z e n  

and be ing  p u b l i c  proper ty ."  (R.  3 4 8 )  

Testimony t o  t h e  same e f f e c t  w a s  g iven by K a r l  H. Lutz ,  

a twenty-f ive y e a r  r e s i d e n t  of Daytona Beach and a p o l i c e  

o f f i c e r  f o r  1 8  y e a r s  i n  charge of c o n t r o l l i n g  t r a f f i c  on t h e  

beach, ( R . 3 3 2 - 3 3 6 )  and R u s s e l l  Calvin Smith, Director of 

P u b l i c  S e r v i c e  and C i t y  Engineer f o r  t h e  C i t y  of Daytona Beach. 

( R . 3 5 3 - 3 5 6 )  I n  a d d i t i o n  t o  t h e  above tes t imony,  t h e  s ta te  

in t roduced  f i v e  a f f i d a v i t s  a t t e s t i n g  t o  t h e  cont inuous use 

of  t h e  beach where t h e  sky tower i s  l o c a t e d  f o r  a pe r iod  of 

a t  least  twenty-f i v e  yea r s .  (R.  446 ,447 ,48  4,487,489)  

The s t a t e ' s  evidence w a s  uncont rad ic ted .  The de fendan t sq  

o f f e r e d  - no evidence whatsoever t o  r e b u t  t h e  overwhelming 

tes t imony t h a t  t h e  p u b l i c  had used t h e  beach openly,  n o t o r i o u s l y  

and cont inuous ly  under a c l a i m  of r i g h t  f o r  over  twenty y e a r s .  

I n  f a c t ,  defendant  HARRY DOAN admi t ted  t h a t  t h e  p u b l i c  drove 

under h i s  p i e r  and t h a t  people  " f r e q u e n t l y  l i e  on b l a n k e t s  

underneath t h e  p i e r  t o  g e t  shade." ( R . 4 0 2 )  

The defendants  now argue t h a t  t h e  use  of t h e  s u b j e c t  beach 

w a s  permissive.  But t h e  r eco rd  i s  devoid of any evidence t o  

suppor t  t h a t  p o s i t i o n .  They assert  t h a t  " s o  long as t h e  use 

of t h e  owner 's  l and  by t h e  p u b l i c  i s  c o n s i s t e n t  wi th  t h e  use 

the reo f  by t h e  owner and i s  conducive t o  h i s  own i n t e r e s t  and 

profits, t h e  use by t h e  p u b l i c  i s  presumed permiss ive  and i s  

e n t i r e l y  l ack ing  i n  t h e  elements of a d v e r s i t y  . . . . I1 
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( P e t i t i o n e r s '  b r i e f ,  p.23) That i s  n o t  an accurate 

s t a t emen t  of t h e  l a w  i n  F l o r i d a  or  elsewhere.  While t h e r e  i s  an 

i n i t i a l  presumption t h a t  use of another$ land  i s  permiss ive ,  it 

i s  uniformly recognized t h a t  once it has been shown t h a t  t h e r e  

has been an open, no to r ious  and continuous use ,  t h e  presumption 

of permissiveness  i s  overcome and knowledge of adverse use 

under c l a i m  of r i g h t  w i l l  be imputed t o  t h e  owner. Hartman 

v. B lad ing ' s ,  I n c . ,  181 N.W.2d 466 (Minn. 1970) ; Moravek v. 

Ocsody, 456  S.W.2d 6 1 9  ( M o .  1 9 7 0 ) ;  D i L e o  v. Pecksto Holding 

Corp., 109 N.E.2d 600 (N .Y.  1952); O'Connor v. Brodie ,  454 P.2d 

920 (Mont. 1969); Suggars v. Brake, 234 A.2d 752 (Md. 1967); 

Ward v. S t e w a r t ,  435 S.W.2d 73 (Ky. 1968); American O i l  Co. 

v. Alexandrian,  154 N.E.2d 127 (Mass. 1 9 5 8 ) ;  Anderson v. 

Seret Harbor Farms,  2 2 8  P . 2 d  252  (Wash. 1 9 5 5 ) -  This  Cour t  

has  recognized t h e  g e n e r a l  r u l e .  I n  Downing v. B i rd ,  sup ra ,  

a t  6 6  they he ld  t h a t  t h e  evidence w a s  i n s u f f i c i e n t  t o  e s t a b l i s h  

an easement, p o i n t i n g  o u t  t h a t :  

"There i s  noth ing  t o  show t h a t  t h e  
use  w a s  so  cont inuous,  u n i n t e r r u p t e d ,  
open and no to r ious  as t o  impute to t h e  
owner of t h e  lands  t h a t  t h e  Dublic w a s  
e x e r c i s i n g  t h e  p r i v i l e g e  under a claim 
of r i g h t  adverse t o  t h e  owner. I' [e.s.  J 

I n  t h e  i n s t a n t  case, t h e  record  i s  r e p l e t e  wi th  evidence t h a t  

t h e  use w a s  n o t  only open, no to r ious  and cont inuous but under 

a c l a i m  of r i g h t .  The w i t n e s s e s  t e s t i f i e d  t h a t  "everybody" 

used t h e  beach because it w a s  a " p u b l i c  beach" and they  had a 

" r i g h t "  t o  be t h e r e .  I t  i s  apparent  from t h e  r eco rd  t h a t  t h e  
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p u b l i c  d i d  n o t  seek o r  r e c e i v e  permission from anyone t o  use 

t h e  beach and d i d  n o t  cons ide r  such  permission necessary .  

I t  i s  equa l ly  apparent  from t h e  r eco rd  t h a t  t h e  use w a s  

such as t o  p l ace  t h e  owners  on n o t i c e  of t h e  f a c t  t h a t  t h e  

p u b l i c  d i d  n o t  cons ider  such permission necessary .  This  i s  

the essence  of t h e  element of claim of r i g h t .  I n  Anderson, 

sup ra ,  t h e  c o u r t ,  having noted t h a t  t h e r e  i s  an i n i t i a l  

presumption of permissive use ,  d i scounted  t h e  same argument 

raised by t h e  defendants  i n  t h e  case a t  b a r :  

' I .  . . an engaging argument i s  made i n  
t h e  i n s t a n t  case t h a t  t h e  use ,  be ing  
permiss ive  i n  i t s  i n c e p t i o n ,  cannot  
r i p e n  i n t o  a p r e s c r i p t i v e  r i g h t ,  no 
matter how long it may cont inue ,  u n l e s s  
t h e r e  has been a d i s t i n c t  and p o s i t i v e  
a s s e r t i o n  by t h e  dominant owner of a 
r i g h t  h o s t i l e  t o  t h e  owner of t h e  
s e r v i e n t  e s t a t e ,  such as t e a r i n g  down 
o r  ignor ing  ' N o  T respass ing '  s i g n s  . . . .  
"The f a l l a c y  of t h e  argument i s  t h i s :  
j u s t  as soon as t h e r e  i s  proof t h a t  
t h e  use of a n o t h e r ' s  land has  been 
open, no to r ious ,  h o s t i l e ,  cont inuous ,  
u n i n t e r r u p t e d ,  and f o r  t h e  r e q u i r e d  
t i m e ,  t h e  presumption of a permissive 
use i s  s p e n t ;  it d i sappea r s .  The one 
claiming t h e  easement has  e s t a b l i s h e d  
a prima facie  case. ( I t  i s  n o t  necessary 
t o  say t h a t  such proof 'creates a presump- 
t i o n  t h a t  t h e  use w a s  adverse ,  un le s s  
o therwise  e x p l a i n e d , '  a l though t h e r e  i s  
a u t h o r i t y  f o r  it. See Northwest C i t i e s  
Gas Co.  v. Western Fuel  C o . ,  I n c . ,  sup ra  
13  Wash.2d a t  page 85,  1 2 3  P.2d a t  page 
7 7 6 . )  I t  then  becomes incumbent upon 
t h e  one denying t h e  e x i s t e n c e  of t h e  
easement t o  c o n t r a v e r t  t h e  prima fac ie  
case. I' 
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The defendants  argue t h a t  HARRY DOAN never  o b j e c t e d  t o  t h e  

p u b l i c  use  and t h a t  it w a s  conducive t o  h i s  bus iness .  Ne i the r  

f a c t  i s  r e l e v a n t  s i n c e  t h e  p u b l i c  u s e r  need no t  be exc lus ive  

or d e t r i m e n t a l  t o  t h e  owner. I n  Downing, sup ra ,  t h e  Court 

made p a r t i c u l a r  no te  of t h e  f a c t  t h a t  "with a p r e s c r i p t i v e  

r i g h t  t h e  use may be i n  common wi th  t h e  owner o r  t h e  pub l i c . "  

Downinq, sup ra  a t  65 .  The r e q u i s i t e  a d v e r s i t y  l ies  n o t  i n  t h e  

f a c t  t h a t  t h e  use  i s  i n c o n s i s t e n t  wi th  t h e  owner 's  pecuniary 

i n t e r e s t ,  b u t  r a t h e r  t h a t  t h e  use i s  "such t h a t  t h e  owner has  

a r i g h t  t o  a l e g a l  a c t i o n  t o  s t o p  it, such as an a c t i o n  f o r  

t r e s p a s s  or e jec tment . "  Downin%, supra a t  6 4 .  Defendant 

DOAN'S testimony t h a t  he never  had any o b j e c t i o n  t o  t h e  

p u b l i c ' s  use  of h i s  p rope r ty  below t h e  pier i s  no t  s u f f i c i e n t  

t o  show permiss ive  use i n  t h e  l e g a l  sense .  I t  shows only 

acquiesance,  a necessary  element i n  p r e s c r i p t i v e  easement: 

"The very foundat ion of t h e  e s t ab l i shmen t  
of a r i g h t  t o  an easement by p r e s c r i p t i o n  
i s  t h e  acquiesence by t h e  owner of t h e  
s e r v i e n t  tenement i n  t h e  acts r e l i e d  upon 
t o  e s t a b l i s h  such p r e s c r i p t i v e  r i g h t .  1 7  
Am.Jur., Easements, S66  . . . . I t  must 
be appa ren t ,  t h e r e f o r e ,  t h a t  ' acquiesence '  
and 'permiss ion '  as used i n  t h i s  connect ion 
are no t  synonomous. 'Acquiesence, '  regard-  
less of what it might mean o the rwise ,  means 
when used i n  this connect ion ,  pas s ive  conduct 
on t h e  p a r t  of t h e  owner of t he  s e r v i e n t  
es ta te  c o n s i s t i n g  of  f a i l u r e  on h i s  p a r t  
t o  asser t  h i s  paramount r i g h t s  a g a i n s t  
t h e  invas ion  the reo f  by t h e  adverse  use r .  
'Permiss ion '  means m o r e  t han  m e r e  acquiesence;  
it denotes  t h e  g r a n t  of a permission i n  f a c t  or  
a l i c e n s e . "  Dozier v.  Kempotick, 35 N.W.2d 
6 9 6  a t  6 9 9  (Minn. 1949). 

See a l s o  Feldrnan v. Knapp, 250 P.2d 9 2  ( O r .  1 9 5 2 ) .  
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I t  i s  noted t h a t  M r .  DOAN'S testimony r ega rd ing  t h e  

occas iona l  e jec tment  of undes i r ab le s  from dances i n  a 

dance h a l l  perched on t o p  of t h e  p i e r  and t h e  e x i s t e n c e  of 

a g a t e  and lock a t  t h e  e n t r a n c e  t o  t h e  p i e r  i s  i r r e l e v e n t .  

The t o p  of t h e  p i e r  i s  n o t  i n  i s s u e  i n  t h i s  case. 

The f a c t s  i n  t h e  case of Seaway Company v. Attorney 

General ,  375 S.W.2d 9 2 3  (Tex.Civ.App. 1 9 6 4 )  are s t r i k i n g l y  

s imi l a r  t o  t h e  f a c t s  i n  t h e  case a t  b a r .  I n  Seaway as i n  

t h e  i n s t a n t  case: 

"Thousands of people  were shown t o  have 
used t h e  beach, n o t  only f o r  a d r i v e  b u t  
f o r  camping and i n  connect ion wi th  f i s h i n g ,  
boa t ing  and swimming. Evidence shows they  
used i t  a t  w i l l  w i thou t  ask ing  permission 
and there i s  no evidence of any o b j e c t i o n  
by owners." Seaway, sup ra  a t  938 .  

The c o u r t  i n  Seaway h e l d  t h a t  t h e  evidence w a s  s u f f i c i e n t  

t o  suppor t  a f i n d i n g  of p r e s c r i p t i v e  easement as w e l l  as 

an implied ded ica t ion .  I n  Seaway t h e  defendant  a l so  claimed 

t h a t  t h e  use  w a s  permissive.  The c o u r t  r e j e c t e d  t h e  argument: 

" I t  i s  t r u e  t h a t  some of &he w i t n e s s e s ] ,  
p a r t i c u l a r l y  one of t h e  owners of an 
i n t e r e s t  . . . t e s t i f i e d  t h e  l and  
owners pe rmi t t ed  t h e  m e m b e r s  of t h e  
p u b l i c  t o  use t h e  beach, thus seeking  t o  
e s t a b l i s h  permissive use.  I t  i s  s i g n i -  
f i c a n t  however t h a t  t h e r e  i s  no i n s t a n c e  
shown where any member of t h e  p u b l i c  
a c t u a l l y  asked f o r  permission OK where 
t h e  use by a m e m b e r  of t h e  p u b l i c  w a s  
i n t e r f e r e d  w i t h  by a land  owner." 
SeairJay, supra  a t  935. 

The d e s c r i p t i o n  of t h e  c h a r a c t e r  of p u b l i c  use i n  Seaway i s  

i s  an a c c u r a t e  d e s c r i p t i o n  of p u b l i c  u s e r  as it i s  e s t a b l i s h e d  

i n  t h e  record  be fo re  this c o u r t :  
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"The evidence may be a c c u r a t e l y  
characterized as showing y e a r l y ,  
cont inuous and i n d i s c r i m i n a t e  use  by 
members of the g e n e r a l  p u b l i c ,  when they 
chose t o  do so,  f o r  t h e  purposes above 
desc r ibed  wi th  t h e  members of t h e  g e n e r a l  
p u b l i c  seeking  no permission from t h e  
landowners or anyone else. Too, t h e  
record i s  devoid of any i n s t a n c e  of t h e  
requirement  of permission by any of t h e  
owners of t h e  land  or  t h e i r  r ep resen ta -  
t ives .  ~ l l  of a p p e l l e e s '  w i tnes ses  
t e s t i f i e d  they asked permission of no 
one and assumed they  had a r i g h t  t o  make 
t h e  use of t h e  beach t h a t  they d i d  and 
never heard of anyone be ing  r equ i r ed  
t o  o b t a i n  permission.  The t r u t h  of 
t h e  matter i s  t h a t  t h e  use  of t h e  West 
Beach by t h e  p u b l i c  g e n e r a l l y  for t r a v e l ,  
f o r  camping, f o r  use  i n  connect ion wi th  
swimming and f i s h i n g  and p i cn ick ing  has  
been s o  p r e v a l e n t  s i n c e  t h e  widespread 
use  of automobiles ,  i n  about  1 9 2 0 ,  as t o  
almost be t h e  s u b j e c t  of j u d i c i a l  no t i ce . "  
Seaway, sup ra  a t  9 3 4 .  

I n  t h e  i n s t a n t  case, as i n  Seaway, t h e  p u b l i c  used t h e  beach 

openly,  cont inuous ly  and i n d i s c r i m i n a t e l y  wi thout  seeking  or 

recogniz ing  t h e  need t o  seek permission from anyone. 

Seaway, t h e  p u b l k  u s e r  i n  Daytona Beach, p a r t i c u l a r l y  i n  t h e  

p i e r  area, w a s  so p r e v a l e n t  as t o  "almost be t h e  s u b j e c t  of 

j u d i c i a l  no t i ce . "  

nor his predecessors  e v e r  made t h e  s l i g h t e s t  e f f o r t  t o  

communicate t o  t h e  public t h e  f a c t  t h a t  t h e i r  use  w a s  permissive.  

A s  i n  

Despi te  t h i s  f a c t ,  n e i t h e r  defendant DOAN 

I n  i t s  w e l l  reasoned opin ion  of August 2 1 ,  1 9 7 3 ,  t h e  First 

D i s t r i c t  Court  of Appeal c a r e f u l l y  analyzed t h e  f a c t s  of  t h e  

case and t h e  a p p l i c a b l e  case l a w  and af f i rmed.  

on r ehea r ing  f i l e d  January 2 3 ,  1973 ,  t h e  c o u r t  r ea f f i rmed  t h e  

t r i a l  c o u r t ,  b u t  " c l a r i f i e d "  i t s  earlier opinion.  The c o u r t  

I n  i t s  opinion 
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w a s  p r i m a r i l y  concerned wi th  avoiding t h e  appearance of 

having h e l d ,  as d i d  t h e  Oregon Supreme Court  i n  S ta te  ex re l .  

Thornton v.  Hay, 4 6 2  P.2d 6 7 1  (Or. 1 9 6 9 1 ,  t h a t  - a l l  of t h e  

beaches i n  t h e  s t a t e  w e r e  impressed wi th  a public easement. 

T o  t h a t  e x t e n t  w e  b e l i e v e  t h a t  t h e  C o u r t ' s  p o i n t  w a s  w e l l  

taken.  W e  agree  wi th  t h e  D i s t r i c t  Court  t h a t  "no t  a l l  beaches 

or s h o r e l i n e s  g i v e  r ise  t o  a p r e s c r i p t i v e  easement." Each 

case must be cons idered  on i t s  own facts t o  determine whether 

t h e  s t r ic t  c r i t e r i a  f o r  t h e  a p p l i c a t i o n  of p r e s c r i p t i v e  ease- 

ment has  been m e t .  I n  t h i s  case w e  agree  wi th  t h e  t r i a l  

c o u r t  and t h e  D i s t r i c t  Court  t h a t  it has been m e t .  

W e  are,  however, concerned w i t h  one s t a t emen t  i n  t h e  

D i s t r i c t  Court's opin ion  of January 2 3  and w e  r e s p e c t f u l l y  

urge t h i s  c o u r t  t o  c l a r i f y  t h e  i s s u e  l e s t  it become precedent .  

The c o u r t  s t a t e d :  

"It i s  only when t h e  use  du r ing  
t h e  p r e s c r i b e d  pe r iod  i s  so mul t i t u -  
dinous t h a t  t h e  f a c i l i t i e s  of local  
government agencies  must be p u t  i n t o  
p lay  t o  r e g u l a t e  t r a f f i c ,  keep t h e  
peace and invoke s a n i t a r y  measures 
t ha t  it can be s a i d  t h a t  t h e  p u b l i c  
has  acqui red  a p r e s c r i p t i v e  r i g h t  t o  
use  p r i v a t e l y  owned beaches. ' '  (op in ion  
of 1st D.C.A. f i l e d  January 23, 1973, 
pa 5 ) .  

The c o u r t ' s  s t a t emen t  could be taken  t o  add a new element t o  

t h e  p r e s c r i p t i v e  r i g h t s  d o c t r i n e  which i s  nowhere t o  be found 

i n  t h e  long j u d i c i a l  h i s t o r y  of t h e  d o c t r i n e  and which i s  

n o t  j u s t i f i e d  by l o g i c .  This  c o u r t  has recognized t h a t  " t h e  

p u b l i c  may acqu i re  an easement i n  land  s e p a r a t e  and a g a r t  from 
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t h e  r i q h t s  of a c i t y  and i n  s p i t e  of t h e  a c t i o n s  of a c i t y . "  

Downing v.  B i r d ,  sup ra  a t  6 1 .  [e .s . ]  The requirement  as t o  

t h e  degree and c h a r a c t e r  of use  i s  t h a t  it be s u f f i c i e n t  t o  

place t h e  owner on n o t i c e  of  t h e  f a c t  t h a t  t h e  p u b l i c  u s e r  i s  

under a c l a i m  of r i g h t .  

po l i ced  and cared f o r  t h e  p rope r ty  as w a s  done i n  t h e  i n s t a n t  

The f a c t  t h a t  a p u b l i c  agency has  

case ( R .  2 5 7 , 2 5 8 , 2 6 2 , 2 6 3 , 3 3 3 , 3 3 4 , 3 3 5 , 3 5 8 , 3 5 8 , 3 5 9 )  i s  c e r t a i n l y  

a measure of evidence which suppor t s  t h e  conclus ion  t h a t  

t h e  u s e  w a s  open, no to r ious  and cont inuous.  However, it i s  

surely no t  necessary  t o  t h a t  conclusion.  
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P O I N T  I1 

THE TRIAL COURT CORlWCTLY REFUSED 
TO APPLY THE DOCTRINE OF BALANCE 
O F  CONVENIENCE 

The defendants  are no t  e n t i t l e d  t o  a ba lanc ing  of con- 

venience.  They were p laced  on n o t i c e  of t h e  claim of 

p r e s c r i p t i v e  easement long b e f o r e  t h e  f i r s t  g r a i n  of sand 

w a s  moved and w e r e  se rved  wi th  process  i n  t h i s  case be fo re  

t h e  f i r s t  inch  of conc re t e  w a s  poured. The defendants  

e l e c t e d  t o  take a chance and proceed w i t h  c o n s t r u c t i o n  fully 

cognizent  of t h e  r i s k s  involved.  The defendants  s t i p u l a t e d  

t o  the fact: 

" T h a t  subsequent t o  t h e  a p p l i c a t i o n  
for a sky  tower use and p r i o r  t o  t h e  
a c t u a l  c o n s t r u c t i o n  of t h e  sky tower 
f a c i l i t y ,  Harry Doan, i n d i v i d u a l l y ,  and 
as P r e s i d e n t  of McMillan and Wright, I n c . ,  
was f u l l y  aware of c e r t a i n  ques t ions  and 
objections t h a t  were be ing  r a i s e d  as t o  
s a i d  sky tower use  by t h e  C i ty  Attorney,  
A s s i s t a n t  C i t y  Attorney,  C i t y  P lanner ,  
minor i ty  m e m b e r s  of t h e  Planning Board 
and minor i ty  m e m b e r  of t h e  C i ty  Commission 
of Daytona Beach, which ques t ions  included:  

p u b l i c  t o  t h e  a r e a  of t h e  A t l a n t i c  Ocean 
Beach involved.  ( R. 2 31,2 3 2 ) 

c. T h e  p r e s c r i p t i v e  r i g h t s  of t h e  

I t  has g e n e r a l l y  been he ld  t h a t  t h e  ba lance  of convenience 

d o c t r i n e  should no t  be app l i ed  where t h e  defendant  knowingly 

" t akes  a chance." Moyerman v. Glanzberq, 138 A.2d 6 8 1  (Pa. 1958); 

Armstrong v. Leverone, 136  A . 7 1  (Conn. 1 9 2 7 ) ;  Morgan v. Veach, 

1 3 9  P.2d 976  (Ca l i f . 2d  D.C.A. 1 9 4 3 ) ;  S tewar t  v .  F inke l s tone ,  

9 2  N.E. 37 (Mass. 1910). 
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I n  Mogaas v.  Smith, 206 P.2d 332 (Was . 1 9 4 9 ) ,  t h e  c o u r t  

he ld  t h a t  t h e  p l a i n t i f f  had acqui red  t i t l e  by adverse 

possess ion  and af f i rmed a mandatory i n j u n c t i o n  r e q u i r i n g  removal 

of a house which w a s  b u i l t  on t h e  p rope r ty .  The c o u r t  po in ted  

o u t  t h a t  t h e  defendants  " w e r e  n o t i f i e d  as t o  [the p l a i n t i f f ' s ]  

c l a i m  be fo re  doing any work on t h e  s t r i p  i n  ques t ion  and be fo re  

s e t t i n g  i n  p l a c e  t h e  house which encroaches on t h a t  s t r i p . "  

Ventresca v.  Ventresca,  126 A.2d 515 (Pa. 1 9 5 6 )  involved 

a garage encroachment of only one foot e i g h t  inches.  The t r i a l  

c o u r t  app l i ed  t h e  ba lance  of convenience d o c t r i n e  and r e fused  

t o  i s s u e  a mandatory i n j u n c t i o n .  The Supreme Court  of 

Pennsylvania r eve r sed  and d i r e c t e d  t h e  i s suance  of a mandatory 

i n j u n c t i o n  t o  remove t h e  garage ,  no t ing  t h a t  "as soon as t h e  

garage foundat ion w a s  commenced t h e  p l a i n t i f f  ob jec t ed  and t o l d  

t h e  defendant  t h a t  he was v i o l a t i n g  t h e  deed r e s t r i c t i o n . "  

Ventresca,  sup ra  a t  517 .  The c o u r t  h e l d  t h a t :  

"Where t h e  d e f e n d a n t ' s  act  is 
t o r t i o u s  o r  i n  bad f a i t h  or where 
h e  i n t e n t i o n a l l y  takes a chance, 
i n j u n c t i v e  r e l i e f  should be granted ."  
Ventresca,  sup ra  a t  518. 

I n  Peters v. Davis, 2 3 1  A.2d 748 (Pa. 19671 ,  t h e r e  w a s  a 

7 . 4 5  f o o t  setback v i o l a t i o n  by t h e  of fending  bu i ld ing .  

The chance l lo r  ordered  removal of t h a t  p o r t i o n  of t h e  house 

which exceeded t h e  se tback  l i m i t .  The lower c o u r t  compared 

t h e  r e l a t i v e  i n j u r y  t o  t h e  p a r t i e s  and r eve r sed  t h e  chance l lo r .  

T h e  Supreme Court  r eve r sed  t h e  lower c o u r t  and r e i n s t a t e d  t h e  

c h a n c e l l o r ' s  o r d e r  t h a t  a p o r t i o n  of t h e  b u i l d i n g  be removed. 

-18- 

. -  



The Supreme Court  found t h a t :  

"Despi te  Peters'  announced i n t e n t i o n  
t o  i n s t i t u t e  s u i t  t o  compel Davis '  
compliance wi th  t h e  r e s t r i c t i o n s ,  
Davis proceeded w i t h  t h e  completion 
of t h e  dwell ing."  Peters,  sup ra  a t  
750. 

The c o u r t  w a s  p a r t i c u l a r l y  emphatic about t h e  f a c t  t h a t :  

'I. . . a f t e r  being n o t i f i e d  of h i s  t r a n s -  
s r e s s i o n s ,  he cont inued t h e  v i o l a t i o n s  ,+ 

even a f t e r  t h i s  l i t i g a t i o n  was i n s t i t u t e d . "  
I b i d ,  7 5 1  [emphasis by c o u r t . ]  

I n  Armstrong v. Leverone, 1 3 6  A. 7 1  (Conn. 1 9 2 7 ) ,  t h e  t r i a l  

i n  v i o l a t i o n  of deed r e s t r i c t i o n s .  The c o u r t  r e j e c t e d  t h e  

d e f e n d a n t ' s  argument t h a t  removal would i n f l i c t  damage and 

loss upon him d i s p r o p o r t i o n a t e  t o  t h e  damage t o  t h e  p l a i n t i f f  

if t h e  b u i l d i n g  remained. On appea l  t h e  Supreme Court 

of Connect icut  aff i rmed.  I n  address ing  i t s e l f  t o  t h e  d e f e n d a n t ' s  

argument t h a t  t h e  t r i a l  c o u r t  should have a p p l i e d  t h e  d o c t r i n e  

of comparative i n j u r y ,  t h e  Supreme Court  s t a t e d :  

"The record  a f f o r d s  no pe r suas ive  b a s i s  
f o r  t h i s  c l a i m .  The s i t u a t i o n ,  as d i s -  
c losed  by t h e  p u b l i c  r eco rds ,  was clear 
and s i g n i f i c a n t ;  t h e  defendant  had a c t u a l  
knowledge of t h e  r e s t r i c t i o n s  i n  t h e  deeds 
t o  F i t z g e r a l d ;  t h e  c o u r t  f i n d s  from evidence 
t h a t ,  whi le  he would be e r e c t i n g  t h e  f i r s t  
s t r u c t u r e  f o r  bus iness  purposes ,  he w a s  
warned t h a t  i t s  use  as a s t o r e  would 
v i o l a t e  t h e  r e s t r i c t i o n s .  Within two 
months a f t e r  t h e  e r e c t i o n  of t h i s  f i r s t  
s t r u c t u r e  t h e  p r e s e n t  ac t ion  w a s  b rought ,  
f u l l y  a p p r i s i n g  t h e  defendant  of t h e  
p l a i n t i f f ' s  claims. 
a f t e r  t h e  defendant  removed t h e  temporary 
b u i l d i n g ,  e r e c t e d  t h e  p r e s e n t  permanent 
s t r u c t u r e ,  and has every s i n c e  cont inued 
t o  do bus iness  t h e r e i n . "  Armstrong, sup ra  
a t  7 5 .  

About a y e a r  there- 
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The Supreme Court quoted f r o m  t h e  Massachusetts case  of 

S tewar t  v. F inke l s tone ,  sup ra  t o  t h e  e f f e c t  t h a t  t h e  

defendant :  

"Took h i s  chances as t o  t h e  e f f e c t  
of h i s  conduct wi th  h i s  eyes  open t o  
t h e  r e s u l t s  which might ensue * * * 
entrenchment behind cons ide rab le  
expendi tures  of money cannot s h i e l d  
premeditated e f f o r t s  t o  evade o r  
circumvent l e g a l  o b l i g a t i o n s  from 
t h e  s a l u t a r y  remedies of e q u i t y .  I' 
Armstrong, sup ra  a t  76 .  

None of t h e  above cases involved clearer i n s t a n c e  of prior 

n o t i c e  and i n t e n t i o n a l  and r e c k l e s s  d i s r e g a r d  f o r  t h e  

consequences of t h e  defendants  conduct t han  does t h e  case a t  

bar.  

The defendants  c i t e  a number of  cases recogniz ing  t h e  

g e n e r a l  d o c t r i n e  of comparative i n j u r y  and ba lance  of convenience. 

None of t h e  cases c i t e d  by t h e  defendants  involved p r i o r  n o t i c e  

of t h e  p l a i n t i f f s  claim. I n  t h e  f i rs t  case c i t e d  by t h e  

defendants  f o r  i n s t a n c e ,  Johnson v. K i l l i a n ,  2 7  So.2d 345 (Fla. 

1946), n e i t h e r  of t h e  p a r t i e s  w e r e  even a w a r e  of t h e  encroachment 

u n t i l  e i g h t  y e a r s  a f t e r  t h e  s t r u c t u r e  w a s  completed. I t  i s  

p a r t i c u l a r l y  noteworthy t h a t  t h i s  c o u r t  i n  Johnson made a p o i n t  

of recogniz ing  the  except ion  t o  t h e  ba lance  of convenient  

d o c t r i n e  where t h e  defendant  has p r i o r  warning: 

"For i n s t a n c e ,  t h e  Supreme J u d i c i a l  Court  
of Massachusetts i n  Kersh ish ian  v.  Johnson, 
210  Mass. 135, 96  N.E. 5 6 ,  36 L .R .A. ,  N . S .  
4 0 2 ,  h e l d  t h a t  a p rope r ty  owner was e n t i t l e d  
t o  t h e  w r i t  where his neighbor had carelessly 
cons t ruc t ed  a b u i l d i n g  wi thout  determining 
t h e  t r u e  boundary l i n e  du r ing  a d i s p u t e  as 
t o  i t s  l o c a t i o n  and i n  t h e  f a c e  of a warning 
t h a t  he must conf ine  h i s  b u i l d i n g  t o  h i s  own 
land ."  Johnson v.  K i l l i a n ,  sup ra  a t  3 4 6 .  
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Two of t h e  cases c i t e d  by t h e  defendants ,  M c D o w e l l  v. 

T rus t ees  of t h e  I n t e r n a l  Improvement Fund, 9 0  So.2d 715 

( F l a .  1 9 5 6 )  and Ortega v. J u s t i s s ,  175 So.2d 554 (1st D.C.A. 1 9 6 5 )  

emphasized t h a t  t h e  de te rmina t ion  of whether o r  n o t  a mandatory 

i n j u n c t i o n  should i s s u e  and whdher t h e  d o c t r i n e  of comparative 

i n j u r y  should be app l i ed  i s  w i t h i n  t h e  d i scre  t i o n  of t h e  

trier of t h e  f a c t s .  

The defendants  argue that defendant  DOAN wai ted  u n t i l  t h e  

city secured  the  opin ion  of t h e  Attorney General and a l e t t e r  

of d i s c l a i m e r  from t h e  Director of t h e  I n t e r n a l  Improvement 

Fund and tha t  bis was evidence of "good f a i t h ,  hones t  m i s t a k e , "  

" t h e  absence of bad f a i t h ,  w i l l f u l n e s s  o r  wanton d i s r e g a r d  of 

t h e  r i g h t s  of others." I n  r e a l i t y ,  t h e  sequence of even t s  

i l l u s t r a t e  p r e c i s e l y  t h e  oppos i t e .  The r eco rd  shows a p a t t e r n  

of bad f a i t h ,  a wanton d i s r e g a r d  f o r  t h e  r i g h t s  of t h e  p u b l i c ,  

and a w i l l f u l  e f f o r t  t o  avoid o b t a i n i n g  a de te rmina t ion  of t h e  

r i g h t s  of t h e  p a r t i e s  p r i o r  t o  beginning cons t ruc t ion .  

O n  June 1 8 ,  1 9 6 9 ,  defendant  DOAN appeared a t  a C i t y  

Commission meeting seeking  approval  of h i s  tower. A t  t h a t  

t i m e ,  more than  a yea r  b e f o r e  c o n s t r u c t i o n  of  t h e  t o w e r  began, 

C i t y  Attorney John Chew expressed h i s  concern about t h e  p o s s i b i l i t y  

of t h e  p u b l i c  having acqui red  a p r e s c r i p t i v e  easement over 

defendant  DOAN'S beach p rope r ty .  (R.31) A t  t h e  same meeting 

t h e  C i ty  Commission passed Resolu t ion  N o .  69-165 a u t h o r i z i n g  

t h e  e r e c t i o n  of t h e  sky tower, b u t  providing:  

"That t h i s  r e s o l u t i o n  s h a l l  t a k e  e f f e c t  
immediately upon i t s  adopt ion s u b j e c t  
t o  t h e  matter being  approved from a 
a l e g a l  s t a n d p o i n t  by our  Legal Department ."[e .s . ]  
(R.  37) 
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On October 8 ,  1 9 6 9 ,  C i t y  Attorney John Chew s e n t  a 

l e t te r  t o  Attorney General E a r l  F a i r c l o t h  i n  which he 

expla ined  defendant  D O A N ' s  d e s i r e  t o  b u i l d  a sky t o w e r  and 

s t a t e d :  

"My q u e s t i o n  t o  your o f f i c e  may be 
s t a t e d  i n  t h i s  way :  

Since  t h e  area surrounding t h e  P i e r  
s t r u c t u r e  has  long been recognized as 
a p u b l i c  beach, and has been used 
by the  p u b l i c  over a number of y e a r s ,  
may i n d i v i d u a l s  c l a i m  p r i v a t e  ownership 
t o  t h i s  p rope r ty ,  o r  r a t h e r  may it be 
sa id  t h a t  t h e  S ta te  of F l o r i d a  ho lds  
such proper ty  i n  t r u s t  f o r  t h e  p u b l i c  
through t h e i r  long and cont inued use?" 
( R . 3 4 , 3 5 )  

On October 2 0 ,  1 9 6 9 ,  C i ty  Attorney Chew s e n t  a second l e t t e r  

t o  Attorney General E a i r c l o t h  i n  which  he r e f e r r e d  t o  h i s  

l e t t e r  of October 8 ,  1 9 6 9 ,  withdrew h i s  ques t ion  r ega rd ing  

p r e s c r i p t i v e  r i g h t s ,  and s t a t e d :  

"The fo l lowing  q u e s t i o n  should be 
s u b s t i t u t e d  for t h e  o r i g i n a l  ques t ion :  

' D o e s  t h e  C i t y  of Daytona Beach have 
c o n t r o l  of t h e  A t l a n t i c  Ocean Beach 
between t h e  high w a t e r  and l o w  w a t e r  
marks, and may it p e r m i t  an a d d i t i o n  
t o  t h e  e x i s t i n g  A t l a n t i c  Ocean pier i n  
accordance wi th  t h e  enc losu res  forwarded 
t o  you?"' Ie.s.1 ( R . 2 2 3 )  

On October 2 1 ,  1 9 6 9 ,  t h e  Attorney General responded t o  t h e  

second ques t ion  a f f i r m a t i v e l y .  ( R .  113) The fol lowing day,  

on October 2 2 ,  1 9 6 9 ,  t w o  t h i n g s  took p l a c e  a t  a meeting of t h e  

C i t y  Commission. Defendant HARRY DOAN s igned  a l e t t e r  i n  which 

he agreed t h a t ,  should l i t i g a t i o n  ar ise  o u t  of t h e  g r a n t i n g  of 

t h e  a p p l i c a t i o n  for h i s  sky tower, he  would r e t a i n  competent 
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counsel  t o  defend t h e  C i t y  of Daytona Beach a t  no expense 

t o  t h e  c i t y .  The c i t y  passed Resolut ion N o .  69-307 i n  which 

they  amended t h e i r  o r i g i n a l  Resolu t ion  N o .  69 -165  by s t r i k i n g  

t h e  words " s u b j e c t  t o  t h e  m a t t e r  be ing  approved from a l ega l  

s t a n d p o i n t  by our  Legal Department." (R.37) The complaint 

w a s  se rved  upon defendant  DOAN on December 5 ,  1 9 6 9 .  Construc- 

t i o n  did n o t  begin  u n t i l  December 11, 1 9 6 9 .  (R.434,435) I t  

is p a t e n t l y  clear t h a t  t h e  defendants  engaged i n  a concer ted  

e f f o r t  t o  avoid p e r m i t t i n g  C i ty  Attorney Chew t o  r e s o l v e  t h e  

problem of p r e s c r i p t i v e  easement p r i o r  t o  c o n s t r u c t i o n  of t h e  

sky tower. I t  i s  unth inkable  t h a t  a c o u r t  of e q u i t y  would 

permi t  t h e  defendants  t o  come i n  now and c r y  ' 'honest  m i s t a k e , "  

"good f a i t h , "  and d i s p r o p o r t i o n a t e  i n j u r y .  

The t r i a l  c o u r t  and t h e  F i r s t  D i s t r i c t  properly h e l d  t h a t  

t h e  defendants  had no r i g h t  t o  r e l y  upon t h e  l e t te rs  from t h e  

Attorney General and t h e  Director of t h e  I n t e r n a l  Improvement 

Fund as a u t h o r i t y  for t he  c o n s t r u c t i o n  of t h e  sky tower. 

Besides t he  above desc r ibed  conduct of t h e  defendants  i n  

o b t a i n i n g  t h e  l e t t e r s ,  t h e  l e t te rs  themselves c l e a r l y  do no t  

a u t h o r i z e  c o n s t r u c t i o n  of t he  sky  tower i n  t h e  area i n  which 

it w a s  u l t i m a t e l y  built. The l e t te rs  c l e a r l y  i n d i c a t e  only 

t h a t  t h e  c i t y  had j u r i s d i c t i o n  t o  r e g u l a t e  bus inesses  "wi th in  

t h e  h igh  and l o w  w a t e r  mark." le.s.1 ( R . 1 1 3 )  I t  i s  noteworthy 

t h a t  t h e  Attorney Genera l ' s  response r e p l i e d  d i r e c t l y  t o  t h e  

ques t ion  posed by t h e  c i t y  which was c a r e f u l l y  l i m i t e d  t o  

whether t h e  c i t y  had c o n t r o l  of t h e  A t l a n t i c  Ocean Beach 

"between t h e  high w a t e r  and low w a t e r  marks ."  [e.s .]  ( R . 2 2 3 )  
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I n  t h e i r  answers and throughout this l awsu i t  t h e  defendants  

have taken t h e  p o s i t i o n  t h a t  t h e  sky tower w a s  cons t ruc t ed  

landward of t h e  h igh  w a t e r  mark, Consequently, it w a s  n o t  

even w i t h i n  t h e  area d i scussed  i n  t h e  c i t y ' s  q u e s t i o n  and t h e  

Attorney Genera l ' s  answer. 

F i n a l l y ,  except ion  i s  taken  t o  t h e  d e f e n d a n t ' s  c o n t i n u a l  

use of t h e  f i g u r e  $ 1 2 5 , 0 0 0 . 0 0  as t h e  measure of his i n j u r y  

i f  t h e  tower i s  removed. That f i g u r e  r e p r e s e n t s  defendant  

DOAN's estimate of his i n i t i a l  investment  i n  t h e  c o n s t r u c t i o n  

of t h e  tower. ( R . 4 1 0 )  However, t h e  tower has now been i n  

o p e r a t i o n  for three y e a r s ,  i nc lud ing  three Easter and t h r e e  

r a c i n g  seasons  which are t h e  defendants  " b e t t e r  pe r iods . "  

( R . 4 1 0 )  The defendant  e s t ima ted  t h a t  he would recoup h i s  

$ 1 2 5 , 0 0 0 . 0 0  investment  w i t h i n  f o u r  yea r s .  (R.409,410) Hence, 

by t h e  defendants  own computations h i s  loss should he be 

r equ i r ed  t o  remove t h e  sky  tower today would be s u b s t a n t i a l l y  

less t han  $ 1 2 5 , 0 0 0 . 0 0 .  I n  t h e  a p p l i c a t i o n  of t h e  d o c t r i n e  

of ba lanc ing  of conveniences t h e  d e p r i v a t i o n  of s u b s t a n t i a l  

f u t u r e  b e n e f i t  i s  n o t  a cons ide ra t ion .  F a i r r i n g t o n  v.  Dyke 

Water Company, 3 2 3  P.2d 1 0 0 1  ( C a l i f .  1 9 5 8 ) .  

I f  this Court w e r e  t o  r e v e r s e  t h e  t r i a l  c o u r t  and t h e  

F i r s t  D i s t r i c t  and apply t h e  d o c t r i n e  of ba lance  of convenience 

i n  t h i s  case it would be s e t t i n g  a dangerous precedent ;  a 

precedent t h a t  would encourage p a r t i e s ,  i n  t h e  face of full 

n o t i c e  of a n o t h e r ' s  claims, t o  seek "entrenchment behind 

cons ide rab le  expendi tures  of money" i n  an effort t o  " s h i e l d  
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premeditated e f f o r t s  to evade or circumvent legal obligations 

from the salutary remedies of equity." Armstrong v. Leverone, 

suma .  at 76. 

-25- 

-. . - -. . . . . .. . .. .. .. . . 



P O I N T  I11 

THE TRIAL COURT D I D  NOT ABUSE 
ITS D I S C F S T I O N  I N  G W T I N G  A 
SUMMARY JUDGMENT FOR THE PLAINTIFF 

The t r i a l  c o u r t  found t h a t  " t h e  p l ead ings ,  d e p o s i t i o n s ,  

and admissions on f i l e ,  t o g e t h e r  w i t h  t h e  a f f i d a v i t s  show 

t h a t  t h e r e  i s  no genuine i ssue ' '  as t o  t h e  material  f a c t s  and 

t h a t  t hose  f a c t s  r equ i r ed  t h e  r ende r ing  of a summary judgment 

f o r  t h e  p l a i n t i f f s .  ( R . 5 7 1 - 5 7 4 )  The F i r s t  D i s t r i c t  Court 

of Appeal concluded: 

" W e  have c a r e f u l l y  cons idered  t h e  t o t a l i t y  
of t h e  evidence which w a s  b e f o r e  t h e  t r i a l  
c o u r t  i n  i t s  c o n s i d e r a t i o n  of t h e  motion 
f o r  summary judgment f i l e d  by t h e  - r e s p e c t i v e  
p a r t i e s .  Although t h e r e  appear s e v e r a l  
i n s t a n c e s  of d i spu ted  f a c t s  i n  t h e  a f f i d a v i t s  
and d e p o s i t i o n s  f i l e d  i n  t h i s  cause ,  such 
i s s u e s  are more colorable than  rea l  and are 
n o t  s u f f i c i e n t l y  s u b s t a n t i a l  t o  create an 
i s s u e  hhich must n e c e s s a r i l y  be r e so lved  by 
t r i a l .  The undisputed evidence suppor t s  t h e  
f i n d i n g s  made by t h e  t r i a l  c o u r t ,  and a p p e l l a n t s  
f a i l ed  t o  demonstrate  t h a t  such f i n d i n g s  are 
e i t h e r  eroneous or c o n s t i t u t e  an abuse of 
d i s c r e t i o n . "  (Opinion of t h e  F i r s t  D i s t r i c t  
Court  of Appeal f i l e d  August 31,  1 9 7 2 ) .  

t o  be t r ied by a j u r y  i s  d i s c r e t i o n a r y  and t h e  t r i a l  c o u r t  i s  

accorded "reasonable  l a t i t u d e  i n  determining whether there 

i s  i n  fact a case t o  be t r ied."  L e w i s  v. L e w i s ,  7 3  So.2d 7 2  

(Fla. 1954). I n  t h e  case a t  bar ,  t h e  t r i a l  c o u r t  needed no 

l a t i t u d e .  The conclus ion  of t h e  t r i a l  c o u r t  and t h e  Firs t  

D i s t r i c t  Court  of Appeal w a s  inescapable .  
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I n  the i r  b r i e f  t h e  defendants  d i s c u s s  t h e  importance 

of t h e  i s s u e s  be fo re  t he  c o u r t  and s o m e  of t h e  g e n e r a l  p r i n c i p l e s  

of l a w  r e l a t i n g  t o  t h e  g r a n t i n g  of a summary judgment. However, 

they  f a i l  t o  c i t e  a s i n g l e  d i spu ted  f a c t  t h a t  r e q u i r e d  r e s o l u t i o n  

by a j u r y  p r i o r  t o  t h e  t r i a l  c o u r t  be ing  a b l e  t o  r e s o l v e  t h e  

l e g a l  i s s u e s .  I n  Rood Co. v. Board of Pub l i c  I n s t r u c t i o n ,  1 0 2  

So.2d 139 (Fla. 1958), t h i s  c o u r t  r e j e c t e d  t h e  same argument 

now r a i s e d  by t h e  defendant :  

" P l a i n t i f f  has  c a l l e d  our  a t t e n t i o n  t o  
cases hold ing  t h a t  a summary f i n a l  dec ree  
should never be e n t e r e d  as long as t h e r e  
remains undisposed of any d i s p u t e  as t o  
material f a c t s .  W e  recognize  t h i s  r u l e  
and adhere t o  it. But a s  s t a t e d  i n  C i t y  
of Anna Maria v.  Hackney, F l a .  1 9 6 4 ,  75 
So.2d 6 9 3 ,  where every material f a c t  
e s s e n t i a l  t o  a f i n a l  dec ree  i n  f avor  of 
one p a r t y  i s  e i t h e r  admit ted by h i s  a d v e r s a r y ' s  
p leadings  or i s  e s t a b l i s h e d  by a proper  
c o n s t r u c t i o n  of a l l  t h e  p l ead ings ,  d e p o s i t i o n s ,  
admissions and a f f i d a v i t s  on f i l e ,  a summary 
f i n a l  dec ree  should be en te red . "  

T h i s  c o u r t  c l e a r l y  s e t  o u t  t h e  burdens of t h e  r e s p e c t i v e  

p a r t i e s  on a motion f o r  a summary judgment i n  Harvey Bui ld ing ,  

Inc .  v. Haley, 1 7 5  So.2d 780 ( 1 9 6 5 )  t h e  D i s t r i c t  Court  had 

r eve r sed  a summary judgment f o r  the defendant .  I n  r e v e r s i n g  

t h e  D i s t r i c t  Court ,  t h i s  c o u r t  s t a t e d :  

I t .  . . i n  r e v e r s i n g  t h e  summary judgment 
t h e  D i s t r i c t  Court  h e l d  t h a t  ' a  motion f o r  
summary judgment should n o t  be g ran ted  i f  
it c o u i d - b e - i n f e r r e d  from t h e  evidence t h a t  
t h e  p l a i n t i f f  could prove a t  t r i a l  t h a t  t h e  
defendant  w a s  n e q l i g e n t .  I By t h e  p e t i t i o n  
f o r  c e r t i o r a r i  it i s  contended t h a t  t h e  
quoted hold ing  c o l l i d e s  d i r e c t l y  wi th  t h e  
d e c i s i o n  of t h e  Court  of Appeal, Third 
D i s t r i c t  i n  Hardcas t l e  v. Mobley, F l a .  
App. 143 So.2d /15.  
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CONCLUSION 

The s t a t e ' s  case rests upon t h e  t r a d i t i o n a l  foundat ion 

of e q u i t a b l e  r e l i e f ;  t h a t  t h e  p l a i n t i f f  has reasonably r e l i e d  

t o  i t s  de t r imen t  upon the conduct of t h e  defendants .  For 

s e v e r a l  decades t h e  p u b l i c  has used t h e  beach i n  q u e s t i o n  

i n  t h e  b e l i e f  t h a t  it w a s  a p u b l i c  beach and t h a t  they  had 

a r i g h t  t o  use  it wi thou t  t h e  n e c e s s i t y  of ga in ing  permission 

from any p r i v a t e  owner. 

and w i t h  such frequency as t o  p l ace  t h e  owners on n o t i c e  of 

t h a t  b e l i e f .  Y e t  t h e  owners s i l e n t l y  acquiesed i n  such use ,  

never  over  t h e  y e a r s  making any e f f o r t  t o  communicate t o  t h e  

p u b l i c  i n  any manner t h e  f a c t  t h a t  t h e r e  were p r i v a t e  owners 

who considered t h e  p u b l i c  use permissive.  The p u b l i c ,  s ecu re  

i n  t h e  b e l i e f  t h a t  it a l r eady  belonged t o  them, made no e f f o r t  

t o  cause p u b l i c  o f f i c i a l s  t o  acqu i r e  t h e  beach. 

They have used it i n  such f a sh ion  

Suddenly conc re t e  begins  t o  cover t h e  beach, and a f t e r  

f o r t y  or m o r e  y e a r s  of u n f e t t e r e d  p u b l i c  use and enjoyment, 

when t h e  cost of a c q u i s i t i o n  has  skyrocketed t o  a p r o h i b i t i v e  

l e v e l ,  t h e  p u b l i c  r i g h t  i s  cha l lenged  f o r  t h e  f i r s t  t i m e .  

The defendants  argue t h a t  w e  are d e a l i n g  wi th  only " 2 2 5  

t o  230 square  f e e t "  of beach. W e  are d e a l i n g  w i t h  much more 

than  t h a t .  The p u b l i c  easement i s  be ing  chal lenged.  The 

s t a t e  ac t ed  wi thout  de l ay  t o  p r o t e c t  t h e  public's r i g h t s  and 

t h e  defendant  rushed t o  c o n s t r u c t  h i s  sky tower wi th  h i s  

"eyes  open," fully aware of t h e  p u b l i c ' s  claim. I f  under such 
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c l e a r c u t  c i rcumstances,  t he  p u b l i c ' s  i n t e r e s t  cannot be 

p r o t e c t e d  on t h i s  230  square f e e t ,  t h e n  it cannot  be 

p r o t e c t e d  on t h e  nex t  230  square  f e e t  or t h e  nex t  230 f e e t .  

The p u b l i c  reasonably r e l i e d  upon t h e  d e f e n d a n t ' s  conduct 

and ac t ed  d i l i g e n t l y  t o  protect i t s  i n t e r e s t .  I t  should n o t  

now be r e q u i r e d  t o  lose t h a t  i n t e r e s t  i n  a unique and i nva luab le  

n a t u r a l  resource .  

ROBERT L. SHEVIN 
a t t o r n e y  Genjqal,, 

Deputy A t v r n e y  General 

The C a p i t o l  
Ta l l ahassee ,  F l o r i d a  32304 

a 
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