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STATE OF FLORIDA, 

PETITION FOR WRIT OF CEKTIORARI TO THE 
DISTRICT COURT OF APPWL, FIRST DISTRICT 

Pe t i t i one r s ,  THE C I T Y  OF DAYTONA BEACH, a municipal 

mation, McMILLAN AND WRIGHT, I N C . ,  a Flor ida corporation, 

[ARRY DOAN, j o i n t l y  and severally, present t h i s  a p e t i t i o n  

rrit of c e r t i o r a r i  and s ta te :  

1. Pet i t ioners  seek t o  have reviewed a decision 

of the Distr ic t  Court of Appeal ,  F i r s t  D i s t r i c t ,  dated the 

31st day of August, 1972, and f i l e d  i n  the records of s a id  

D i s t r i c t  Court on the 3 1 s t  day of August, 1972,  i n  Minute 

Book 6, page 193,  as modified by the opinion and decision 

of sa id  D i s t r i c t  Court on rehearing, dated the 23rd day of 

January, 1973, and filed i n  the records of said D i s t r i c t  Court 

on the 23rd day of January, 1973, i n  Minute Book 6 ,  page 293. 

2. This p e t i t i o n  i s  presented under and pursuant 

t o  A r t i c l e  5 ,  Section/B(3) of the Flor ida Const i tut ion,  and 
3 

.. 

THE 

Rule 4 . 5 ~  of the Flor ida Appellate Rules. 



3 .  This p e t i t i o n  i s  accompanied by a c e r t i f i e d  

copy of the  c e r t i f i c a t e  of the  F i r s t  D i s t r i c t  Court of Appeal 

ce r t i fy ing  i t s  decision t o  t h i s  court  as one passing upon a 

question of great PubLJc i n t e r e s t  within the meaning of 

A r t i c l e  5 ,  Section B ( 3 )  of the  Florida Const i tut ion,  and 

a conformed copy of the decis ion c e r t i f i e d .  

The following are the f a c t s  of the case: 

A. In  October of 1969, the  City of Daytona Beach 
(1) 

under and pursuant t o  i t s  comprehensive zoning ordinance 

issued t o  pe t i t i one r s ,  McMillan and Wright, Inc. and Harry 

Doan, a permit  t o  e rec t  an observation tower t o  be operated 

i n  connection with and as a p a r t  of sa id  pe t i t i one r s '  ocean 

p i e r  recrea t iona l  f a c i l i t i e s  . Before issuing such permit  
(2) 

the  C i t y  of Daytona Beach obtained an opinion from the  S ta te  

Attorney General and the Executive Director  of the  Board of 

Trustees of the In te rna l  Improvement T r u s t  Fund confirming 

i t s  l ega l  authori ty  t o  i s sue  the same . (3  1 

B. Following s o i l  tes t  borings and the  moving of 

construct ion equipment t o  the s i t e ,  Tona-Rama, Inc. ,  the  op- 

e ra to r  of an observation tower i n  the  immediate v i c i n i t y ,  

i n s t i t u t e d  s u i t  i n  the Circui t  Court of Volusia County seek- 

ing t o  enjoin the construct ion of the competing tower . ( 4 )  

(1) 

(2) TR 64,399,401,408 
( 3 )  TR 111-113 
( 4 )  TR 337 

See Ordinance 67-200, Zoning Ordinance of the City of 
Daytona Beach, Flor ida,  included in  the record. 
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C. On leave of court the State of Florida by and 

through Stephen Boyles as State Attorney of the Seventh Judi- 

cial Circuit, intervened and sought a temporary injunction 

prohibiting construction of the tower contending that (1) the 

tower was being constructed oceanward of the mean highwater 

mark, (2 )  the area where the tower was being erected was a 

public highway by legal enactment, and (3 )  the C i t y  of Daytona 

Beach on behalf of the State of F l o r i d a  had possessed and used 

said lands where the tower was being constructed, for more 

than 20 years and by reason thereof had acquired prescriptive 

rights which legally prohibited the city from granting the 
(5 1 

permit . Following an extended hearing such application 
(6) 

for temporary injunctive relief was denied 

of the tower pursuant to contractual commitment 

to completion at a cost exceeding $175,000.00 . 

and the erection 
( 7 )  

proceeded 
(8) ( 9 )  

D. On pre-trial conference counsel for the respec- 

tive parties stipulated to facts and the admission of exhibits 

which clearly established that the easternmost part of the base 

of the tower is substantially (more than 70 feet) above the 

mean high waters of the Atlantic Ocean . It was further (10) 

stipulated between the State of Florida (the Board of Trustees 
(11) 

of the Internal Improvement Trust Fund having adopted the same) 

and all defendants that the evidence given on the state's ap- 

plication for temporary injunction be transcribed and that such 

evidence and the other stipulated facts constituted the state's 

case as to alleged prescriptive rights 
(12)  

(5) TR 83 
(6 )  TR 101-104 
( 7 )  TR 410,411, Defendant's Exhibits 4 and 6, and TR 225 and 

exhibits therein referred to. 
(8) Stipulated Exhibits Al, A2, A3 and A4 
( 9 )  TR 414, defendant's Exhibits 4 ,  5, 6 and 7 
(10) TR226, 227, Exhibit A - 1 6  
(11) TR 199 
(12) TR 230 
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E. The remaining p l a i n t i f f s  f i l e d  a f f i d a v i t s  i n  

support of t h e i r  motion f o r  summary judgment; t he  burden of 

these several  a f f i d a v i t s  i s  t o  t he  e f f e c t  that  members of the 

publ ic  have used the  general  area where the base of the tower 

i s  located f o r  more than twenty years fo r  sunbathing, picnick- 

ing,  playing b a l l  and f ro l ick ing ,  walking o r  running t o  and 

from the At lan t ic  Ocean waters, and parking of vehicles  
(13)  

F. Harry Doan, whose testimony was a p a r t  of the  

evidence received on the s ta te ' s  appl icat ion f o r  a temporary 

injunct ion,  t e s t i f i e d  on February 1 3 ,  1970,  t h a t  he had been 

connected with the p i e r  i n  one capacity o r  another fo r  over 

ten years t h a t  he purchased a l l  t he  s tock of McMillan 

and Wright, Inc. approximately three  years before ; t h a t  

(14)  
; 

( 1 5 )  

i n  addi t ion t o  f i sh ing  he u t i l i z e d  the  p i e r  f o r  holding summer 

teenage dances, o f fe r ing  he l icopter  r i des  and has b u i l t  and 

operates a sky r i d e  over the  p i e r  
(16 )  

G. Mr. Doan i n  h i s  testimony admitted t h a t  the  publ ic  

has over the  years made some use of the  p i e r  property i n  the  

general  area where the  base of t he  tower is located but never 

any use object ionable  t o  him 
(17) . H e  t e s t i f i e d  t h a t  he on 

occasions when adding p i l i ngs  o r  washing down the  p i e r  would 

ask the  people i n  the  area t o  move and always received t h e i r  
(18) 

cooperation ; t h a t  the  property was policed and on occa- 
(19) 

sions he found it  necessary t o  forceably e j e c t  undesirables 

H e  fu r the r  t e s t i f i e d  t h a t  the Daytona Beach Pol ice  maintained a 

s ign prohibi t ing parking within 75 f e e t  of the p i e r  but t h a t  

(13) TR 483-489 
(14) TR 295 
(15) TR 394 
(16) TR 399,405 

(17) TR 401,407 
(18) TR 402,405 
(19) TR 403 
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he did not  object  t o  t h e i r  doing so s ince i t  did not i n t e r f e r e  

i n  any way with the  operation of h i s  businesses conducted upon 

the  property r 

(20) 

H. Within the  corporate l i m i t s  of the  C i t y  of Day- 

tona Beach the area between the  bulkhead wal ls  o r  high sand 

dunes and the mean highwater l i n e  comprises many acres. Of 

t h i s  the base of the  tower in  question occupies a c i r c l e  of 

1 7  o r  18 feet i n  diameter , It i s  an integrated p a r t  of 
( 2 1 )  

the  p i e r  recreat ional  f a c i l i t i e s  located i n  the only area of 

the  c i t y  zoned "Amusement Entertainment" where r ides ,  games 

and other  a t t r a c t i o n s  designed t o  promote the t o u r i s t  industry 

are provided 
(22) 

I. The a f f i d a v i t  of Merle M. Kel ler  f o r  the purposes 

of summary judgment es tab l i shes  t h a t  persons occupying the  beach 

i n  the v i c i n i t y  of the p i e r  a t  a t i m e  when a c t i v i t i e s  i n  con- 

nect ion with the p i e r  required the use of t h a t  pa r t i cu la r  por- 

t i on  of said beach d i d  upon request remove themselves from the  

area so tha t  such a c t i v i t i e s  could be maintained, and fur ther  

t h a t  the tower s t ruc tu re  does not  i n t e r f e r e  with the customary 

use of the  At lan t ic  Ocean beach i n  the  area of the p i e r  where 

t h e  base of the  tower i s  located 
(23)  

4. On the foregoing f a c t s  t he  t r i a l  court ,  without 

giving consideration t o  the doctr ine of r e l a t i v e  convenience 

f o r  taking any evidence r e l a t i n g  t o  the  a b i l i t y  of pe t i t i one r s  

t o  remove the concrete tower base o r  the  cost  incident  thereto,  

(20) TR 406 
(21) TR 19 
(22)  Ordinance 67-100, zoning ordinance of the  City of Daytona 

Beach, included i n  the record; Defendant's Exhibit No. 1 
(23)  TR 408-428, 565 
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entered  a summary f i n a l  judgment mandatorily en jo in ing  p e t i t i o n e r s  

t o  remove the  tower and r e s t o r e  the  a r e a  t o  i t s  former condi t ion .  

This judgment was aff i rmed by t h e  Dis t r ic t  Court of Appeal i n  the  

a t t ached  opinion. On p e t i t i o n  f o r  rehear ing t h e  Dis t r ic t  Court 

sought t o  l i m i t  i t s  o r i g i n a l  dec is ion  and c e r t i f i e d  t o  t h i s  Court 

the  importance of i t s  dec is ion .  P e t i t i o n e r s  seek c e r t i o r a r i  t o  

chal lenge the  numerous novel legal p r i n c i p l e s  announced by t h e  

D i s t r i c t  Court of Appeal and pray f o r  r e l i e f  f r o m  a summary judg- 

ment mandatorily requiring the  demolishing of a s t r u c t u r e  b u i l t  

on p r i v a t e  proper ty  by the property owner, s a i d  in junc t ion  being 

based on the  p ropos i t i on  t h a t  permissive use of t he  property has 

given the whole world p r e s c r i p t i v e  r i g h t s  i n  the p rope r ty  super ior  

t o  and exclusive of the  owner's p r i v a t e  proper ty  r i g h t s .  

introduces a new p r i n c i p l e  of law which i f  upheld w i l l  r equi re  the  

owners of beach p rope r ty  o r  o the r  property where any l i m i t e d  publ ic  

Such 

use i s  permit ted t o  p r o h i b i t  any governmental agency from regulat- 

i ng  t r a f f i c ,  keeping the  peace, o r  invoking any s a n i t a r y  measures 

l i k e  p lac ing  a t r a s h  b a r r e l  thereon. 

WEREFORE, Th& dec i s ion  hereby sought t o  be reviewed being 

erroneous,  p e t i t i o n e r s  request t h i s  Court t o  g ran t  a w r i t  of c e r t -  

i o r a r i  and enter  i t s  order  quashing s a i d  dec is ion  and g ran t ing  

such o ther  and f u r t h e r  r e l i e f  as s h a l l  seem r i g h t  and proper  t o  

t h e  Court. 

h s t  Office Box 1228 
Tal lahassee,  Florida 32302 

ISHAM W. ADAMS 
121 Broadway 
Daytona Beach, F lo r ida  

ATTOMY S FOR PETITIONERS 
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CERTIFICATE OF SERVICE 

I HEMBY CERTIFY that a true copy of t he  foregoing 

pet i t ion  f o r  w r i t  of cer t iorar i  t o  the D i s t r i c t  Court o f  

Appeal, F i r s t  Dis t r ic t ,  has been furnished t o  Anthony J, 

Grezik, 326 South Grandview Avenue, Daytona Beach, Florida, 

and t o  Barry Scott Richard, Deputy Attorney General, The 

Capitol, Tallahassee, Florida,  by mail t h i s  6 day of 

February, 1973. 
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THE CITY OF DAYTONA BEACH, 
etc., et al., 

Appellants, 

s 

IN THE DISTRICT COURT OF APPEXG 

FIRST DISTRICT,  STATE OF FLORIDA 

JANUARY TERM, A .  D. 1973 

s 

CASE NO. P-335 

Appe 1 lees . 

s 

C E R T I F I C A T E  - - - - - - - - - - -  

This Court having rendered its decision and filed 

its opinion in the above e n t i t l e d  cause on the 3 1 s t  day of 

August, 1972 and its opin ion  on petition fo r  rehear ing  on 

the  23rd day of Janua ry ,  1973, does hereby determine and 

certify tha t  said decision is one which passes upon a 

question of great publ ic  i n t e r e s t  as Contemplated by Sec- 

tion 4 ( 2 1 ,  Article V, Constitution of Florida.  

WITNESS the Honorable Sam Spector, C h i e f  Judge, and 

Seal of the Court t h i s  30th day of January, A .  D. 1973. 

A True Copy 

ATTEST : 

Tallahassee, Flo r ida  
-. - .+ 

0 



(' I 

i 

IN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT, STATE OF FLORIDA 
JULY TERM, A. D. 1972 

THE CITY OF DAYTONA BMGH, a mudcipal  : 
corporation organized and &sung under the 
laws of the State of Florida; McMILLnN AND : 
WRIGHT ING. , a Florida corporation; and 

Appellants, : 
NOT FINAL UNTIL TIME 

PETITION AND DISPOSITION 
: EXPIRES TO FILE RE-NG 

TONA-RAMA, INC . , a Florida corporation; 
THE STATE Or? FLORSlZA EOARD OF TRUSTEES 
OF THE INTERNAL IMPROVEMENT TRUST 
FUND: J .  DONALD JARRETT; and ELMO ID, 

: THEmOF IF FILED 

* CASENO. P-335 

. - 
Appellees : 

v. 

THE STATE OF FLORIDA, 0 * .  

Intervenor : 

Opinion flled August 31,  1972. 

An Appeal from the Circuit Court for Volusia CounQ. 
P ,  B. Revels, Judge. 

kham W. Adams , for Appellants 

. Anthony J. Grezik, of Grezik and Johnson, for Appellees 

. Robert L. Shevin, Attorney General, and Barry Scott Richard 
Assistant Attorney General, for Intervenor. 

WXGGXNTON a J. 
* 

Appe1lan.s seek review of a summary final judgment rendered in an 

nc&n brought by appellees for declaratory and injunctive relief. It is contended 

on appeal that the pleadings, affidavits, depositions, uchibits, and other 



evidence i n  the file create genuine issues of material facts which may be 

resolved only upon a trial a€ the cause and not dhposed of summarily by the 

judgment rendered herein. 

The primary Issue delineated by the pleadings call9 for a judicial 

+ declaration as to the ownership of a parcel of land forming a part of the Atlantic 

Ocean beach and consisting of the soft sand area lying easterly of the  estab- 

lished bulkhead line paralleling the beach on the  west and the mean high water 

mark of the w e a n  which forms the border of the soft sand area on the east. 

The parcel in question is approximately 150 feet deep east and west and is 

adjacent to and southerly of an existing pier extending into the Ocean. The 

\ 

sort sand orea of the beach does not support vegetatfon and, although not 

normally covered by tidal action of the Ocean, is occasionally covered by the 

6ea during hurricanes, northeastern windstarms and extreme high tides. 

As the purported record title owner of the parcel of land in question, 

appellants McMillan and Wright, Inc., applied to the City of Daytotla Beach 

for a building permit authorizing it to construct an observation tower to be 

operated in connection with and as a part of its pier recreational facilities. 

The location of the tower is immediately south o€ and adjacent to the  existing 

pier and within the soft sand area of the beach, After much deliberation and 

an extensive investigation of the legal aspects of the application, a resoluthn 

was adopted by the City approving the application and authorizing the Issuance 

of the requested permit. 

Objection to the construction of the observation tower and a challenge 
." 

b 

to  the Ci ty ' s  right to grant a building permit for such construction were promptly 

;-registered by appellees as cltfzens and taxpayers of the commurdty. After test 

borings were made but before construction of the tower was commenced, this 

actbn was instituted seeking declaratory relief as to ownership of the land on 
- 
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which appellants planned to construct thc tower and an injunction to restrain 

any further action by appellants in thc furtherance of its construction plans, 

After issue was joined on the  pleadings, extensive discovery proceedings were 

had by which the depos i tbns  of many cMzens, both interested and disinterested, 

were taken. Pretrial conferences were held and voluminous exhibits introduced 

pertinent to the issues raised far adjudicstbn.  Both sides filed motions for 

summary judgment supportcd by furthcr affidavit proof, 
\ 

A fair and objective consideration of all the evidence before t h e  trial 

court establishes the following undisputed facts. For more than twenty years 

prior t o  the instiitutton of this action the general. public visiting the ocean beach 

area had actually, continuously , and uninterruptedly used and enjoyed the soft 

sand area of the  beach involved in th is  proceeding as a thoroughfare, for sun- 

bathing, picnicking, frolicking, running of dune buggies , parking, and generally 

Bs a recreation area and playground. The publicls use of’the area in question 

for the purposes hereinabove stated was or en, notorious, visible, and adverse 

Under an apparent claim of right and without material challenge 01: interference 

by anyone purpodng to be the owner of t h e  land. The City of Daytona Beach 

has constantly policed t he  area for the purpose of keeping it clear of trash and 

* rubbish and for preserving order among t h e  users of the beach; has controlled 

automobile traffic using the hard sand area of the beach and enforced a prohibi- 

tion against parking by vehicles on the area in question; and has otherwise 

exercised the police power of the City over the area for the convenience, com- 

fort, and general welfare of all persons using and enjoying the beach area. 

I Appellants, purporting to be the record title owners of the parcel of land 
I .  

i n  dispute, testified that the public’s use of the soft sand area owned by them 

was not inconsistent with nor did it adversely affect their use of the parcel in 

the operation of their pier so they had no reason to prohibit or interfere with 

the public’a use of the arm during tho proooding years. Thoy testifled also that 
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.. \ .  . 

in washing down the pier or replacing piling horn t i m e  to time they did exercise 

the  authority of requiring people in t he  area to move back B safe dlstance so as 

not to  interfere with this work. 

From these facts t h e  trial court found that there had accrued in favor of 

the public a prescriptive right to an easement for thoroughfares I bathing I recrea- 

tion, and playground purpooes in and over the saft sand area of the beach lying 

between the bulkhead l ine on the  west and t h e  high water mark on the east. 

Based upon such findings the  trial court concluded that, because of the existence 

of such prescriptive right, the City of Daytona Beach had no lawful authority to 

issue a building permit authorizing appellants, McMillan and Wright, Inc. , to 

construct on the soft.sand area any permanent structure in conflict with the public 

right. The court therefore mandatorily enjoined McMlllan and Wright, Inc. , to 

remove the skytower built by it on the soft sand area during the pendency of this 

litigation and to restore the land to its original status as dt existed prior to the 

commencement of such construction, 

\ 

we have carefully considered the totality of the evidence which was 

before the trial c o w  in its consideration of the motion for summary judgment 

I 

filed by the respective parties. Although there appear several instances of dis- 

puted facts in  the affidavits and depasitions filed in the cause, such issues are 

more colorable than real and are not sufficiently substantial to create an issue 

which must necessarily be resolved by trial, The undisputed evidence supports 

' ..- lzic Uidings made by the trial c o w ,  and appellants have failed to demonstrate 

. that such findings are either erroneous or constitute an abuse of discretion. It 
- 

LS our view that the sporadic exercise of authority and dominion by the owners 

'over the parcel in question was not sufficient to preserve their rights as against 
I 

the prescriptive rights which accrued to tho benaflt al t h ~  public by i t s  Use Of 

the beach area, 
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Appellants further contend that  thr: trial court applicd to the facts found 

by it in this case incorrect principles of law when it concluded that there had 

accrued to the public B prescripuve right to  tho soft sand area of the beach 

involved i n  this  case, With this contention we ace unable to agree. In the cases 

of City of Miami Beach v. Miami Beach Improvement Go. 
(1) 

and City of Miami 
(2 1 

Beach J .  Undercliff Realty & Investment Go., the Supreme Court of Florida 

recognized that under proper Ecactual circumstances the public may acquire a 

prescriptive right in beach or omanfront land as against the rights of the record 

t i t l e  holder. 

In setting'forth the elements necessary to be proved in order to establish 
(3) 

prescriptive right in land, the Supreme Court in Downing v, Bird said: 

"In either prescription or adverse possession, the  right 
is acquired only by actual, continuous, uninterrupted use 
by the claimant of the lands of ancther,  for a FrcscriSed 
period. Xn addition the use must be adverse under claim 
of right and must either be with the knowlcdg6 of the owner 
or SO open, notorious, and visible tha t  knowledge of the 
use by and advcrsc claim 01 the claimant is imputed to the 
owner. In both rights the use or possession must be 
inconsistent with t he  owner's use and enjoyment ol his 
lands and must not be D permissive use, for the  use must 
be such that the owner has a right to a legal action to stop 
It, such as an action for trespass or ejectment. 

"While there arc slight differences in  the essentials of 
the two actions they are not great. In acquiring title by 
adverse possession, there must  of course be 'possession'. 
In acquiring a prescriptive right this element is use of the 
privilege without actual possession. Further, to acquire 
title the possession must be exclusive, while with a pre- 
scriptive right the use may be in common with the owner, 
or the public. 'I 

' (1) 

\ (2) 

I City of Miami Beach v.  Miami  Beach Improvement G o . ,  
(Fla, 1943) 14 So. 2d 172. 

City of Mlami Beach v. Undercliff Realty & Investment Co, , 
(Fla. 1945) 21 So. 2d 783. 

- 

(3 1 
Downing v. Bird, (Fla. 1958) 100 So. 2d 57, 6 4 ,  65, 
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. +  

i 

Based upon the foregoing authorities, we conclude that the  trlal court 

applied correct principles of law to the facts found by it in holding that the 

public has acqulrcd a prescriptive right ta the continucd use and enjoyment of 

t he  soft sand area constituting the parcel of land involved in this case and that I 

appellant City of Daytona Beach was without lawful authority to grant to 

appellant, McNllan  and Wright, h c ,  , as owners of the land, a building permit 

to construct tl-tc observation tower which forms the basis of this dispute. 

During ahc coursc of o w  consideration this court became concerned with 

whether the fallowing adjudicatory provision of the judgment appealed was 

impermissibly broad, to wit: 

"(3) That the Defendant City of Daytona Beach, Florida, 
is hcreby enjoined from authorizing or purporting to authoc- 
h e  any person, f i rm,  or corporation to build or construct 
any permanent structurc on any of the lands described in 
paragraph three d Plaintiff State of Florida's cross complaint . " 

Upon further study we have concluded that the quDted provision of the 

judgment I s  not so sweeping in its terns &s to prevent appellant City of Daytona 

Beach from exercising supervisory jurisdiction over the soft sand area of the 

beach within its corporate l imi t s  in the proper exercise of its police power. 

Within the narrow l imi t s  of its authority, the City is empowered to build or con- 

struct on the area in question structures such a s  lifeguard towers, public 

sadtatlon facilities and the l ike a s  in its discretion will be in the public 

interest and not inconsistent with the  prescriptive easement vested in the 

pubuc generally. 

The judgment appealed is affirmed. 
D 

' SPECTOR, Chief judge, and JOHNSON, I., CONCUR. 
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ON PETITION FOR RZWARING 

S PECTOR , C h i e f  Judge . 
F.Fp3llaIItS have filed a t b e l y  p e t i t i o n  for rehearing by 

which t h e y  urge th is  court to recede from our earlier dec is ion 

a z f i r m b g  tho t r i a l  cour t .  Alternat ive ly ,  they  ask that w e  

c e r t i f y  the decision to the Supreme Court of Florida as one 



p2:;sizg vpcr3 a qacstion of great public interest w i t h i n  the mes.ni.ns 

c: T ?,rtLcle V, ~ e c t i o i i  4 (2) , Flozida Cons t i tu t ion ,  

While the factual  circumstances of t h i s  czse require 

~ c 7 h z r ~ n ~ ' e  to cur i n i t i a l  d e c i s i o n ,  w e  daen 9t nwcssary  to cler..' 2,: 

oi-ii' op!.-iion lest I t  bc- construed 2s lmding the apsrov:,l of thlls 

col-trt- to a11 of the theories argued by appellees in their  brief 

i.i~ s-Ap:;ort of the t r i a l  court  I s judgment. 

Iti j - t s  brin_€, the appellee Boa@ of T r u s t e e s  of Inte2':ial 

improvement Trust Fund advanced the following arg:iment in suppcrt 

cE the judgment reviewed herein: 

"There has been a growing concern recently in 
ccastline areas to secure public access to beaches 
and other coastal areas. The publics' r ights  for  
the ~ s e  and enjoyment of land are expandhg, 
partly due to growing judicial recogni t icn  of 
the need to preserve beaches fo r  public recrea- 
Lion. T h i s  is evidenced by recent decisions by 
the California and Oregon Supreme Courts. See, 
Gion v .  Santa CKUZ, 2 Cal. 2d 29,  465 P.2d 50, 
84 @ax. Rptr. 162 (1970): State  e x .  rel. Thoc-nton 
v o  Hay, 462 P.2d 671 (1969). 

L *  

"The public possesses property rights i n  
nea r ly  a l l  the coastal tidelands through either 
s t a t e  cwnerahip or public rights  to use privately 
owned coastal property, 
by which the public has been permitted to acqQire 
and/or mah'cain legal right of access to beaches 
and other  recreational areas, none of which 
rewire any 'adverse' use by members of the 
public in the strict sense of the term." 

There e x i s t  three methods 

We now exFressly reject the contention embodied in the 

fcregoing excerpts from the appellees' brief.  Were we to accept 

such actions, it would amount to expropriation of private property 

w i t h o u t  compensation by sheer judicial fiat. Our initial decision 

herein was and is in no way influenced by the appellees' notions 

tha? the need to preeerve beaches for public recreation in any way 

authorizes the t ak ing  of such beaches from their lawful owners. 
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Cne cif the c a w s  rel ied on by appellees, s t a t e  ex rel. 

rr-. , % k i d ,  c- ,-- ntcn v. Hny, 462 P.2d  671 {Or-, 1969) , i n d i c e t e s  t h a t  in 

195'7 the Oregon State Assembly, in response to "p+bLic debate 

3i7d -- political a c t k v i t v " ,  enacted l e g i s l a t i o n  by w h i c h  it was 

s 3 q h t  tc establish as the public palicy of t h a t  s t a t e  the very 

ccacepts urged by thc appellees in the quoted excerpt from thair  

br5.ef. The Oregon l.egis1ati.m reads as follows: 

"'S% 39O,GT?O (1) TP,~ Legi s l zk i .ve  p,ssembl; h;-:.-.-by 
d;cla.zes i b  is t h e  p b 1 i c  policy of %lie S t a t e  or 
Oregon to forever presorve and maintain the sover- 
e i g n t y  of the state heretofore existing over the 
ssashore and ocean beaches of the skate f.rom the 
colu-*"w. : )Lldm Rive r  on the North t o  the Oregon- 
?a l i fo rn ia  l i n e  on the South so t h a t  the public 
m y  have the free and uninterrupted use thereof.  

(2 )  The Legis lat ive  Assembly recognizes t h a t  over 
the years the public has nade frequent and u n i n t e r -  
rupted use of lands abutting, adjacent and cont iguous 
to the public highways and s t a t e  recreation areas 
and recognizes, fu r t i l e r ,  t h a t  where such use has 
been s u f f i c i e n t  t o  create easements i n  the pub l i c  
through dedication, prescription, grant or other- 
wise, that it is i n  the public interest to protect 
and preserve such public easements as a permanent 
part of Oregon's recreational resources 

It ( 3 )  Accordingly,  the Legislative Assembly hereby 
declares t ha t  all public rights and easements in 
those lands described in subsection (2)  of t h i s  
section are confirmed and declared vested exclu- 
s i v e l y  i n  the Sta te  of Oregon and shall be held 
and administered in the same manner as those lands  
described in ORS 390.720. 

Even though the  above statute had been enacted by t h e  

legislature.  the Oregon A t t o r n e y  General conceded, w i t h  the cour-'s 

eppraval, that "such l eg i s l a t ion  cannot d i v e s t  a person of his  

rights  in l and ,  Hughes v. Washington, 389 U . S .  290, 88 S . C t .  438, 

19 L.Ed-2d  530 (1967), and that the defendants' record title, 

which includes the dry-sand area. extends seaward to the ordinary 

QZ rrrean high- t ide  l i n e . "  State  ex rel ,  Thornton v. Hay, supra, 

at p. 675. 
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we 2ecm it important to emphasize tha t  our dec i s ion  is not 

tile product of any new legal principle ,  

easements is one long recognized by the courts of t h i s  and other 

jurisdictions. 

626,  the l a te  Mr. Justice Terrell, speaking for the court, said: 

The concept of prescriptive 

I n  Zetrouer V. Zetrouer, 89 Fla. 253, 103 So. 625,  

"Where the cammon law obtains, 20 years' continuous 
and uninterrupted use has always created a prescriptive 
r ight  as  w e l l  i n  the public as private  individuals. 
Such a r i g h t  once obtained is v a l i d  and may be enjoyed 
to the same extent as if a grant existed, it being 
the legal intendment that its use was originally 
founded upon such a wight. , . . 

"Prescription is  a mode of acquiring title to 
property by hernorial or long-continued enjoyment. 
It refers to personal usage restricted to the 
claimant and h i s  ancestors or grantors. The 
original theory was t ha t  the right claimed must 
have been enjoyed beyond the period of the memory 
of man, which for a long time in England went back 
to the t h e  of Richard I. To avoid the necessity 
of proving such long duration a custom arose of 
allowing a presumption of a grant on proof of 
usage for a long term of years, which is now 
regulated by statute in most states . ' '  

Thus, i t  is by virtue  of th is  ancient  doctrine that the 

public's right  to a prescriptive easement has arisen in the beach 

area involved, The nature  and extent of use by the public cannot 

bs denied.  It has been used by a multitude of people for many, 

many years. It has been regularly patrolled by police in Daytona 

Beach, The c i t y  has i n s t a l l e d  garbage and trash barrels along 

the beach, The record even shows t h a t  the c i t y  has i n s t a l l e d  

shwers for  use of the bathing public  on the easterly a i d e  of 

the seawall. The extensive use of the beach by such huge numbers 

of bathers clearly supports the trial court's f inding t ha t  a 

prescriptive easement exists  here. 

N o t  a l l  use of beaches or shorelines gives rise to a 

prescr ipt ive  easement. Neither occasional use by a large number 

of bathers nor frequent or even constant use by a smaller number 
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of bathers g ives  rise to a prescriptive right in the public to 

w e  private ly  owned beachesL 

There are many beaches along our entire shoreline that are 

resorted to 

rise to prescriptive easements. 

t'qe prescribed period is so multitudinous that the facilities o€ 

lr?ral  governmental agencies must be put into play to regulate 

J* .-,,ffic, "7 

3 2  szid that the public has acquired a prescriptive r i g h t  to w e  

i3rivately owned beaches, 

found to exis t  in the case at bar by the trial court. 

local residents and visitors alike without g iv ing  

It is only when the use during 

keep the peace and invoke sanitary meesures that it can 

These elements and circumstames were 

We share appellees' concern with the problems posed by the 

dwelopment of our privately owned shorelines. 

zze privately owned. 

s t a t e  or federal constitutions, Hughes V. Washington, supra. 

A s  clarified above, w e  adhere to OUK i n i t i a l  opinion. 

Our decision affirming the t r i a l  court's judgment is  one 

Nonetheless they 

Confiscation is not  permitted under the 

which passes upon a question of great public interest within  the 

Keaning of Article V, S e c t i o n  4 ( 2 )  Florida Const i tut ion,  and w e  

iier2by certify this  dec is ion to the Supreme Court of Flor ida  

pur-ua :I t the re to. 

TnJIGGINTON and JOHNSON, JJ. , C O N c ~ .  



IN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT, STATE OF FLORIDA 
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February, 1973. 

121 Broadway 
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I HEREBY CERTIFY that a true copy of the foregoing 
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THE CITY OF DAYTONA BEACH, ETC., 
ET AL.8 

151 T i Z  SGPP'XE CCU2T OF E 'L3KDA 

JANUARY TERM, A. D. 1973 

TUESDAY, FEBRUARY 13, 1973 

4 f 

Petitioners, 

The Pe t i t ion  herein for a Mrit of Certiorari 20 the 

D i s t r i c t  C o u r t  of Appeal, F i r s t  D k t r k t  05 F l o r i d a ,  is 

granted and the cause is hareby s e t  down fo r  oral. argument at 

9;30 0~cloc1: a,m, Thursday, April 5 ,  1973. 

expzcted to USE only so much of t h a t  tixe as is necessary* 

E i f h e r  side may waive o r a l  argumznt, Xf both s i d e s  

cc: Honorable Raymond E, Rhodes 
Honorable J. Lewis Hall 
Honorable Isham W. Adams 
Honorable Anthony J. Grezik 
Honorable B a r r y  S c o t t  Richard 


