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PRELIMINARY S TATIDENT 

This s u i t  was brought by Tona-Rama, Inc . ,  opera tor  

of a r e c r e a t i o n a l  f a c i l i t y  i n  Daytona Beach, F lo r ida ,  

a g a i n s t  McMillan and Wright, I n c . ,  t he  owner of a competi- 

t ive  r e c r e a t i o n a l  f a c i l i t y ,  Harry Doan, s o l e  owner of s tock  

i n  McMillan and Wright, I n c . ,  and the  C i ty  of Daytona Beach. 

The Complaint a l l e g e d  t h a t  t h e  Ci ty  had unlawfully i s sued  

permit t o  McMi1lan and Wright f o r  cons t ruc t ion  of an obser- 

va t ion  tower on land owned by t h e  S t a t e  of F lo r ida ,  used as 

a publ ic  highway and t o  which the  publ ic  had acquired ex- 

c lus ive  p r e s c r i p t i v e  r i g h t s  f o r  r e c r e a t i o n a l  purposes, a l l  

of which w a s  adverse t o  i n t e r e s t  of Tona-Rarna, Inc. La ter  

the  S t a t e  of F l o r i d a  intervened as pa r ty  p l a i n t i f f .  

Mandatory in junc t ion  w a s  en te red  r equ i r ing  McMillan 

and Wright t o  remove observat ion tower which had been con- 

s t r u c t e d  a t  a c o s t  i n  excess of $125,000.00, and occupSed 

approximately 225 t o  230 f e e t  of t he  15,300 f e e t  t o  which 

McMillan and Wright had record t i t l e .  

The Dis t r ic t  Court of Appeal aff i rmed.  

I n  t h i s  b r i e f  w e  w i l l  r e f e r  t o  Tona-Rama, I n c . ,  as 

p l a i n t i f f  o r  p l a in t i f f - compe t i to r ,  and t o  t h e  S t a t e  as S t a t e  

o r  p l a i n t i f f  S t a t e  and w i l l  r e f e r  t o  the  City of Daytona 

Beach as defendant Ci ty  o r  Ci ty  and w i l l  r e f e r  t o  defendants 
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McMillan and Wright as McMillan and Wright o r  as owner. 

Reference t o  t he  record w i l l  be as follows: 

1. Ci t a t ions  t o  t h e  record will be (R. 1 
2 .  S t i p u l a t e d  f a c t s  may be also cited as ( S t i p .  

1 
3 .  Exhib i t s  w i l l  be referred t o  by number o r  l e t t e r  

and appropr i a t e ly  i d e n t i f i e d .  
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HISTORY OF THE CASE 

Tona-Rama, Inc . ,  p l a i n t i f f  below and respondent 

he re in ,  commenced t h i s  a c t i o n  a g a i n s t  McMillan and Wright 

and its p r i n c i p a l  o f f i c e r  f o r  dec la ra to ry  judgment and i n -  

j u n c t i v e  r e l i e f  t o  prevent t h e  e r e c t i o n  by McMillan and 

Wright, p e t i t i o n e r  he re in ,  of a publ ic  observat ion tower a t  

Daytema Beach, F lo r ida .  P l a i n t i f f ,  respondent he re in ,  

opera tes  a publ ic  observat ion tower a t  Daytona Beach, F lo r ida ,  

and s tanding t o  sue was claimed on the b a s i s  t h a t  competit ion 

by McMillan and Wright 's  observat ion tower would i n j u r e  

p l a i n t i f f ' s  bus iness .  (R.  3 )  McMillan and Wright had the re -  

t o fo re  app l i ed  f o r  and been granted permits by t h e  City of 

Daytona Beach t o  e r e c t  an observat ion tower on lands owned by 

McMillan and Wright. 

g ran t ing  of permits was r e j e c t e d  by the admin i s t r a t ive  appel- 

l a t e  o f f i c e r  on t h e  grounds t h a t  p l a i n t i f f  d id  n o t  have 

s tanding t o  br ing  an appeal ,  t h i s  a c t i o n  was i n s t i t u t e d .  

When an admin i s t r a t ive  appeal of t h e  

(R. 1-47)  

A f t e r  commencement of t h e  a c t i o n ,  the  t r i a l  cour t  per-  

n i t t e d  the  State Attorney fo r  t h e  Seventh C i r c u i t  t o  i n t e r -  

vene as a p l a i n t i f f  on behal f  of t he  S t a t e  of F lo r ida .  C l a i m  

uas made on behalf of t h e  S t a t e  t h a t  t h e  owners of t he  beach- 

f r o n t  land i n  ques t ion  had no r i g h t  t o  erect  the  observat ion 

tower. (R. 70) 
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Motion fo r  preliminary injunct ion t o  h a l t  construct ion 

3f the  observation tower came on for  evident iary hearing 

3efore the t r i a l  judge, following which an order denying pre- 

Liminary injunct ion was entered on the ground t h a t  c l e a r  

factual  evidence of the p l a i n t i f f ' s  claimed r igh t s  had not  

2een presented. (R. 73)  Later ,  the evidence adduced a t  the 

jreliminary injunct ion hearing, together with c e r t a i n  affi- 

davi ts ,  became the basis fo r  summary judgment motions by 

p l a in t i f f  and the intervenors .  Cross-motions were f i l e d  by 

the property owners. The t r i a l  judge entered surmnary judg- 

nent on behalf of p l a i n t i f f  and intervenors ,  adjudging t h a t  

the property owner must dismantle the observation tower, and 

nust never e rec t  any s t ruc ture  on i t s  beach property there-  

s f t e r .  (R. 574) 

Appeal was taken from the summary judgment, and the 

Dpinion affirming t h a t  judgment ( a f t e r  opinion on rehearing 

pet i t ion)  i s  here on c e r t i o r a r i ,  c e r t i f i e d  as a case present- 

ing a question of grea t  public i n t e r e s t .  
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STATEMENT OF THE FACTS 

McMillan and Wright, I n c . ,  a corpora t ion ,  i s  record 

t i t l e  owner of c e r t a i n  wa te r f ron t  proper ty  i n  Daytom Beach, 

Fl-orida, and f o r  more than s i x t y  f i v e  years has operated on 

s a i d  proper ty  an ocean p i e r  extending 1,050 f e e t  over t he  

At l an t i c  Ocean (R. 392) ,  as a r e c r e a t i o n  cen te r  and t o u r i s t  

a t t r a c t i o n ,  o f f e r i n g  and providing such a t t r a c t i o n s  as 

f i s h i n g  space, h e l i c o p t e r  f l i g h t s ,  dances and s k y l i f t .  (R. 

395,  399) 

The t r a c t  o r  p a r c e l  of land t o  which McMillan and 

Wright has record t i t l e  and upon which t h e  p i e r  begins ex- 

tends 102 f e e t  no r th  and south along the  ocean f r o n t  and 

approximately 150 f e e t  landward of t he  mean high water  mark. 

(R.  226, 400)  

This area of approximately 15,300 square f e e t  i s  an 

a r e a  of dry sand and i s  covered by water only on r a r e  occas- 

i o n s  during extremely high t i d e  and during hur r icanes .  

R. 226) 

(S t ip .  

It i s  on t h i s  a r e a  t h a t  t h e  owner secured permit  f o r  

and has cons t ruc ted  the  observat ion tower t h a t  p r e c i p i t a t e d  

t h i s  l i t i g a t i o n .  (R. 227) 

The c i r c u l a r  foundation of t h e  tower i s  1 7  f e e t  i n  

diameter and the  diameter of t h e  tower i s  4 f e e t  (R. 4 3 8 )  

and thus occupies an a r e a  of approximately 225-230 square 
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feet of t h e  15,300 square f e e t  of land t o  which McMillan 

and Wright holds  record t i t l e .  

i n t e g r a l  p a r t  of t he  p i e r  and can only be en tered  from t h e  

p i e r .  (R. 408)  

The observat ion tower i s  an 

Oceanward and e a s t e r l y  of t he  dry  sand area i s  the  

foreshore ,  t h a t  i s ,  t he  a r e a  between the  high and low water  

marks and i s  designated h e r e i n  as t h e  hard o r  w e t  sand area, 

(R. 226-227) 

On October 23, 1969, t he  City of Daytona Beach i ssued  

bu i ld ing  permit t o  Owner, McMillan and Wright, Inc., f o r  con- 

s t r u c t i o n  of an observat ion tower. (R. 220) 

This  p e r m i t  was issued a f t e r  pub l i c  hear ings and a f t e r  

t h e  Ci ty  Attorney had consulted and exchanged correspondence 

with Honorable James W ,  Apthorp, Executive Direc tor  of the  

IBoard of Trustees ,  Internal Improvement Fund of t he  S t a t e  of  

, F l o r i d a ,  and Honorable Earl F a i r c l o t h ,  Attorney General of 

t he  S t a t e  of F lo r ida ,  both of which o f f i c i a l s  informed the 

Ci ty  Attorney i n  w r i t i n g  t h a t  the Trustees  had no a u t h o r i t y  

i n  t h e  ma t t e r  s ince  the  proposed tower w a s  landward of t he  

mean high water mark and t h a t  t he  Ci ty  of Daytona Beach had 

j u r i s d i c t i o n  t o  r egu la t e  and l i c e n s e  t h e  observat ion tower 

as an a d d i t i o n  t o  t h e  e x i s t i n g  p i e r .  (R. 111, 112-113, 220) 

Tona-Rama, Inc. ,  a corpora t ion ,  operated an observa- 

t i o n b w e r  near  t he  s i t e  of t he  p i e r  of McMi11an and Wright, 



? 

which corporation had protested issuance of the permit t o  

McMillan and Wright f i l e d  complaint generally a l leg ing  t h a t  

the construct ion of the tower by McMillan and Wright would 

adversely a f f e c t  the i n t e r e s t s  of Tona--ma, Tnc. (R. 3 ) ;  

t h a t  the s i t e  of the tower was a public highway (R. 9 )  and 

t h a t  by continuous use of the property f o r  more than twenty 

years t he  public had acquired an exclusive prescr ip t ive  r igh t  

t o  the use of the land of McMillan and Wright, (R. 10) 

At the  time of service of process herein on McMillan 

and Wright, work in connection with the erec t ion  of the tower 

had progressed t o  completion of t e s t  borings and other 

arrangements, ( S t i p ,  R. 225)  

Thereaf ter ,  on o r  about January 14, 1970, Honorable 

Stephen L. Boyles, State Attorney, Seventh Jud ic i a l  Ci rcu i t ,  

without au thor i ty  of the Trustees of the In te rna l  Improvement 

Fund, o r  the  Governor of Flor ida,  (St ip .  R. 221) filed motion 

i n  behalf of the State  of Flor ida t o  intervene i n  sa id  s u i t ,  

a l leg ing  tha t :  (1) the proposed tower w a s  being constructed 

on land lying eas t e r ly  o r  oceanward of the mean high water 

mark (R. 72 ,  101-102), (2) the  State  of Flor ida and i t s  people 

had acquired exclusive prescr ip t ive  r igh t s  t o  the lands of 

McMillan and Wright (R. 71 ,  102)and (3)  the  land on which the 

tower was being constructed w a s  a public highway. (R,  71,  

102)  
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Thereafter, p l a in t i f f  competitor, Tona-Rama, Inc. ,  

f i l e d  Amended Complaint (R. 49-65) containing generally the 

same allegations contained i n  the original Complaint of 

unlawful competition (R,  50, 58);  tha t  the s i t e  of the tower 

was a public highway (R. 54-55)  and the prescriptive r igh ts  

of the public. (R. 55) 

The case came on f o r  hearing before Honorable Horace 

D. Reigle, Circuit Judge, for  temporary injunction, which 

a f t e r  f u l l  hearing (R. 233-443)  was denied, the Court finding 

that :  

1. There was no evidence tha t  the tower had been con- 

structed on land easter ly  and oceanward of the mean high 

water mark, 

2 .  The lands designated by statute t o  be a public 

highway were lands between the high and low water marks and 

there was no evidence t h a t  the tower was constructed thereon, 

and 

3 .  The evidence d i d  not  justify issuance of temporary 

nandatory injunction t o  remove the tower, now substant ia l ly  

completed, on pe t i t i on  of the State ,  which would cause great 

damage t o  the owner for  which the s t a t e  would not be l i ab l e  

by bond o r  otherwise. (R. 10 -104) 

Thereafter the tower was completed i n  accordance w i t h  

the owner's contracts. (R. 408-410) 
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By order of t h i s  Court, Honorable Percy B. Revels, 

r e t i r e d  Ci rcu i t  Judge, was designated t o  conduct f u r t h e r  

proceedings herein.  (R. 123) 

Thereaf ter ,  the  pa r t i e s  moved f o r  summary judgment 

and on hearing thereon (R. 494-545), testimony taken on 

appl icat ion f o r  temporary injunct ion (R. 233-443), s t ipu la ted  

facts (R. 219-230) and a f f i d a v i t s  (R. 447-489) were submitted 

and the  Court t he rea f t e r  entered summary judgment i n  favor 

of  p l a i n t i f f  competitor and p l a i n t i f f  S ta te ,  d i rec t ing  the 

owner, McMillan and Wright, t o  remove the observation tower 

erected by i t  within ninety (90) days. (R. 574)  

The evidence upan which the summary judgment w a s  en- 

tered i s  sumarized as follows: 

1. Charles E.  Jackson, City Manager of Daytona Beach, 

called by the s t a t e  as an adverse witness: 

M r .  Jackson t e s t i f i e d  about the  locat ion of the 

p i e r ,  and the commencement of work on the observation tower 

immediately south of the p i e r ;  (R. 249) t h a t  the hard sand 

area of Daytona Beach i s  Q public road; (R. 251) and auto- 

mobile traffic i s  permitted thereon. (R. 260) The c i t y  

i s  involved with the e n t i r e  beach area around and about the 

p i e r  i n  the following ways: (a) the public service depart-  

ment keeps the beach clean by picking up l i t t e r  between 

the water ' s  edge and the seawalls, (b) the poliae department 

maintains order among those who are using the beach area 

9 
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f o r  recreat ional  purposes, (c) the c i t y  issues  beach con- 

cession l icenses ,  and (d) the public service department sends 

motor graders t o  the Main S t ree t  beach approach t o  keep i t  

f r ee  of excess sand accumulations and t o  maintain the l i f e -  

guard tower road. (R. 257-258) 

The observation tower does not hinder operation of 

the l i feguard tower. (R.  280) Vehicular t r a f f i c  on the 

beach i s  supposed t o  s t a y  on the hard sand area (R. 258) and 

"dune buggies" o r  s imi la r  vehicles  are not  supposed t o  use 

the s o f t  sand area as a road. (R.  268-269) The pol ice  power 

exercised by the C i t y  i s  t o  regulate  t r a f f i c  on the roadway 

and maintain order.  (R. 262) The grading done by the C i t y  

i s  necessary t o  road maintenance; the C i t y  does not  grade the 

s o f t  sand area.  (R. 271-272) The C i t y  charges property 

owners f o r  the refuse co l l ec t ion  done by the public service 

department (R. 273);  the  p i e r  f a c i l i t y  i s  charged f o r  refuse 

co l l ec t ion  about the premises. 

The area i n  which the observation tower foundation 

stands w a s  not used f o r  t r a f f i c  before construct ion.  (R. 280) 

2 .  M r .  W i l l i a m  K.  Kerr is ,  long time Daytona Beach 

res ident ,  ca l l ed  by the State:  

M r .  Kerr is  t e s t i f i e d  t h a t  he had l ived i n  the 

Daytona Beach area since 1921. He has used the beaches a t  

Daytona regular ly ,  and large numbers of other  people would 
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regular ly  use the  beach for r e c r e a t i o n a l  purposes. (R. 291- 

197) The area under the  p i e r  w a s  used for r e c r e a t i o n a l  pur- 

?oses during the  same per iod.  (R. 297)  When asked by what 

au thor i ty  he used the  beach, M r .  Kerris s a i d ,  "My f a t h e r  

t o ld  m e  t o  go down t o  the  beach and I went. And t h e  whole 

3each as far as I a m  concerned w a s  t h e r e  and i t  was t h e r e  

for our  use."  (R. 297) M r .  Kerris has dr iven  on the  beach 

2nd has  observed o t h e r s  doing so  over a long per iod of time. 

(R. 302-305)  M r .  Ke r r i s  said he had never been thrown o f f  

the beach, bu t  t h a t  he had never i n t e r f e r e d  with anyone o r  done 

anything i n  a way which might cause him t o  be unwanted. (R. 

309-310) 

2pen t o  veh icu la r  t r a f f i c  under normal circumstances,  and 

2ven a f t e r  cons t ruc t ion  commenced on the  tower Mr. Ker r i s  

Zontinued t o  use and enjoy t h e  beach. (R. 314-315)  

The area i n  which t h e  tower i s  cons t ruc ted  was not  

3 .  M r .  Robert P .  Mil l e r ,  long t i m e  Daytona Beach 

r e s iden t ,  c a l l e d  by the  S ta te :  

M r .  Mi l l e r  has been a r e s i d e n t  of t he  Daytona 

Beach a r e a  f o r  38 years ,  and i s  familiar wi th  t h e  beach a r e a  

md t h e  p u b l i c * s  use of i t  s ince  1945. (R.  316-320) During 

t h a t  t i m e  he observed o t h e r s  us ing  the  beach f o r  r e c r e a t i o n a l  

purposes. (R. 3 2 0 ,  324) When asked by what a u t h o r i t y  he 

used the  beaches, M r .  Miller r e p l i e d ,  "I don' t  t h ink  anyone 

w e r  t o l d  me t h a t  I could o r  couldn ' t .  Everybody d i d  so  I 
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l i d . "  (R. 3 2 1 )  The e r e c t i o n  of t he  tower had n o t  i n t e r -  

fered wi th  his use of t he  beaches. (R. 3 2 6 )  In  t h e  course 

3f using t h e  beach M r .  Mi l l e r  never d id  anything which would give 

r ise t o  a request  t o  leave the  beach. (R. 3 2 7 )  

4 .  Mr. Karl H .  Lutz,  long t i m e  Daytona Beach resi- 

dent,  c a l l e d  by the  S t a t e ;  

M r .  Lutz  res ided  i n  Daytona Beach f o r  about 

25 years ;  f o r  18 of those years  he w a s  a t r a f f i c  l i e u t e n a n t  

f o r  the  Ci ty .  (R. 332) The po l i ce  regula ted  t r a f f i c  and 

parking upon t h e  beach area e a s t  of t h e  seawall i n  t h e  sub jec t  

area.  (R. 335) M r .  Lutz t e s t i f i e d  t h a t  people used t h e  

beaches during the 18 years  t h a t  he w a s  a t r a f f i c  l i e u t e n a n t .  

(R. 3 3 6 )  The a r e a  of s o f t  sand ad jacent  t o  the  p i e r  w a s  n o t  

used customarily f o r  veh icu la r  t r a f f i c .  (R. 337) 

5. MK. William M. Thames, long t i m e  Daytona Beach 

r e s i d e n t ,  c a l l e d  by t h e  State: 

M r .  Thames t e s t i f i e d  t h a t  he had l i ved  i n  Ormond 

Beach f o r  t he  p r i o r  @ yea r s ;  t h a t  he had l i ved  i n  t h e  Daytona 

Beach area i n t e r m i t t e n t l y  f o r  a number of years .  (R. 240-241)  

H e  could no t  t e s t i f y  about beach a r e a  use f o r  20 years  next  

preceding the  a c t i o n ,  however. H e  s a i d  t h a t ,  t o  h i s  observa- 

t i o n ,  people had used the beach f o r  r e c r e a t i o n  purposes 

throughout that t ime, (R. 2 4 3 - 2 4 8 )  During t h i s  t i m e ,  M r ,  

Thames used the  beaches as a c i t i z e n ,  and because he considered 
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hem public property. (R. 248)  M r .  Thames did n o t  t e s t i f y  

hether he considered the s o f t  sand area as public property,  

s dis t inguished from the  sovereignty lands which lie eas t -  

a r t  of  the mean high water mark. 

6.  M r .  Russell Calvin Smith, Director  of Public 

a l legedly as an adverse ervice,  City of Daytona Beach, ca l led  

i t n e s s  by the State:  

M r .  Smith t e s t i f i e d  t h a t  h 

.ona Beach area f o r  17  years ,  (R. 353) 

had been i n  the Day- 

and t h a t  he had been 

&rector  of Public Service of the C i t y  of Daytona Beach f o r  

1 short period of time. 

ieople using the Atlant ic  Ocean f o r  swimming and the hard and 

; o f t  sand areas f o r  sunbathing. (R. 3 5 6 )  H e  sa id  t h a t  the 

X t y  undertook t o  pick up t r a s h  on the  e n t i r e  beach area 

:R. 355) but  t h a t  some public labor  and some pr ivately con- 

xac ted  labor  was used f o r  such purposes and the C i t y  does 

-ts bes t  " to  s t a y  off of pr iva te  property f o r  l i t t e r  cont ro l . "  

[R. 359) 

357), but  grading i s  normally done on the publ ic  highway 

i reas .  (R .  362) 

:he bes t  of M r .  Smith's knowledge. (R. 363)  

He t e s t i f i e d  t h a t  he had observed 

The C i t y  does some grading on the beach area (R. 

The area i n  question has not been graded, t o  

The City maintains t r a s h  barrels on the beach a t  

?50 foo t  i n t e rva l s .  (R. 360) These a r e  placed on the s o f t  

sand area ,  so t h a t  high t i d e s  do not  take them away. (R. 355) 
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4r. Smith t e s t i f i e d  t h a t  he d id  no t  know whether any t r a s h  

3arre1 w a s  l oca t ed  on t h e  property owned by McMillan and 

i r i g h t .  (R. 3 6 0 )  

7 .  M r .  Fred I. Holmes, Plans Examiner and Deputy 

wilding o f f i c i a l  of Daytona Beach, c a l l e d  by t h e  State: 

M r .  Holmes t e s t i f i e d  t h a t  a permit w a s  i s sued  

y t h e  Ci ty  of Daytona Beach f o r  t h e  cons t ruc t ion  of t he  

lbservation tower i n  quest ion.  (R. 369) 

8. M r .  Stephen L. Boyles, State 's  Attorney for t he  

kventh J u d i c i a l  C i r c u i t  of F lo r ida ,  c a l l e d  as an adverse 

l i tness  by the  defendants:  

M r .  Boyles t e s t i f i e d  t h a t  as attorney f o r  the 

ltate he had no knowledge o r  evidence t h a t  t he  observat ion 

lower w a s  being cons t ruc ted  east o r  oceanward of the  mean 

dgh water  mark of t h e  A t l a n t i c  Ocean. (R. 3 7 9 ,  386) 

9.  M r .  Harry S te rne r  Doan, s tockholder  of McMillan 

md Wright, c a l l e d  by the  defendants: 

M r .  Doan i s  the  s o l e  s tockholder  of t h e  company 

rhich owns t h e  ocean p i e r  a t  Daytona Beach. (R. 393-394) 

Be p i e r  was b u i l t  i n  1904 ( S t i p . ,  R. 221) ;  it extends from 

:he present  bulkhead 1,050 f e e t  eastward i n t o  t h e  A t l a n t i c  

Icean; i s  cons t ruc ted  on wooden p i l i n g  and b u i l t  i n  "bins." 

[R. 392) 

The ocean p i e r  i s  a bus iness  opera t ion .  Hel icopter  
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rides are so ld  from the pier roof, teenage dances are pro- 

noted during the summer, a cable skylift is operated there, 

fishing space is for sale and the observation tower business 

Dperates there. (R. 399) The pier and the property on 

rJhich it i s  located has been used continuously by McMillan 

snd Wright f o r  business purposes. (R. 404-405) In connection 

therewith, McMillan and Wright has permitted persons t o  use 

the beach area under the pier for recreational purposes. 

(R. 402)  

has never been objected to by the company except when neces- 

sary in conjunction with maintenance of the pier o r  with 

naintenance of order. (R. 402-403)  Parking regulation about 

the pier is not objectionable to McMillan and Wright. 

$06)  

This use was permissive by McMillan and Wright, and 

(R. 

At the time of the preliminary injunction hearing, the 

observation tower was constructed and substantially completed. 

(R. 407)  

cally a part of the pier. (R. 408)  

It can be entered only from the pier and is physi- 

Before constructing the observation tower, McMillan 

and Wright made application to the duly constituted author- 

ities of the City of Daytona Beach to erect the tower. (R. 

408) After lengthy proceedings, the City of Daytona Beach 

issued a permit for the construction of the observation 

tower. (R. 4 0 9 )  After the permits  were issued, the tower 

was constructed at a cost of over $125,000.00. (R. 409)  

15 
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Che contract documents, and the documents evidencing the 

State's initiatives to tax the tower, are in the record, 

(R. 411-416) 

Mr. Doan testified that the tower foundation was 

seventeen feet in diameter (17'), and the needle was four 

feet in diameter ( 4 ' ) .  (R. 4 3 9 )  The needle is immediately 

adjacent to the pier; part of the foundation is underneath 

the pier. (R. 439-440) 

The preliminary injunction was denied because this 

evidence did not demonstrate a clear case of public prescrip- 

tive rights in the property of McMillan and Wright. 

101-104) 

plaintiff's motion for summary judgment, together with 

certain affidavits described hereafter. The preliminary 

injunction testimony was stipulated into evidence for pur- 

poses of the summary judgment motions, but with the proviso 

that the parties reserved rights to rebut certain evidence 

and to conduct further direct and cross-examination of the 

witnesses for the purposes of clarifying the testimony. 

230) 

(R. 
This same evidence was presented in support of 

(R,  

After Judge Percy B. Revels assumed the case, the 

plaintiffs filed motions for summary judgment on the "pre- 

scriptive rights" theory. (R. 445) These motions were 

supported by affidavits. (R. 447-489) Defendants moved for 

summary judgment also.  (R. 217) The affidavits filed in 
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support  of t he  p l a i n t i f f ' s  summary judgment motion show: 

1. Aff idav i t  of J .  Donald J a r r e t t ,  major i ty  stock- 

holder  of p l a i n t i f f  (R. 447-475): 

Mr. Jar re t t ' s  a f f i d a v i t  s t a t e d  t h a t  h i s  company, 

Tona-Rama, operated an observat ion tower a t  the  Daytona 

Beach Boardwalk area, loca ted  west of the  bulkhead l i n e ;  

and t h a t  t h e  McMillan and Wright observat ion tower was con- 

s t r u c t e d  e a s t  of t he  bulkhead l i n e  i n  t h e  same v i c i n i t y .  He 

i d e n t i f i e d  what he s a i d  was a c e r t i f i e d  copy of the  City of 

Daytona Beach c h a r t e r  provis ions  dec la r ing  t h a t  Daytona 

Beach from high t o  low water  marks of t h e  A t l a n t i c  Ocean 

was a publ ic  highway. 

M r .  J a r r e t t ' s  a f f i d a v i t  f u r t h e r  s t a t e d  tha t  he 

had observed people using t h e  soft sand a r e a  of Daytona 

Beach f o r  r e c r e a t i o n a l  purposes f o r  twenty years  preceding 

t h e  a f f i d a v i t ,  inc luding  the s o f t  sand area on which t h e  

McMillan and Wright observat ion tower has been cons t ruc ted .  

M r .  J a r r e t t  reaff i rmed the  a c t i v i t i e s  of t he  C i t y  of Daytona 

Beach which were the  s u b j e c t  of testimony a t  the prel iminary 

in junc t ion  hearing; and he claimed t o  swear t h a t  the  City of 

Daytona Beach had c e r t a i n  powers to e s t a b l i s h  a bulkhead 

l i n e  and t o  zone t h e  ocean p i e r  and lands on which i t  stood 

f o r  Amusement-Entertainment (AE) . (R. 449, 450) 



2 .  A f f i d a v i t  of Henry Autry, Chairman of Board of 

Adjustment (Zoning Appeals) of Ci ty  of Daytona Beach, f i l e d  i n  

support  of p l a i n t i f f ' s  summary judgment motion: 

M r .  Autrey i d e n t i f i e d  himself as Chairman of 

the Board of Adjustment (Zoning Appeals) of  the  C i ty  of 

Daytona Beach, and apparent ly  disavowed the  a u t h o r i t y  of 

t he  Deputy Building O f f i c i a l  involved t o  deny Tona-Rama's 

appeal from the  gran t ing  o f  permits t o  McMi11an and Wright 

allowing the  l a t t e r  t o  cons t ruc t  the observat ion tower a t  

t h e  ocean p i e r .  

Building Department and o t h e r  c i t y  o f f i c i a l s  i n  genera l  have 

always zealously r e s t r i c t e d  bu i ld ing  on the  eagtern  s i d e  of 

t he  bulkhead l i n e .  (R. 477)  

Mr. Autry s t a t e d  t h a t  t he  o f f i c i a l s  of t h e  

M r .  Autrey's a f f i d a v i t  s t a t e d  t h a t  he had ob- 

served over t he  p r i o r  twenty f i v e  years  t he  use of Daytona 

Beach by the  publ ic  f o r  r e c r e a t i o n a l  purposes, including t h e  

genera l  a r e a  where t h e  McMillan and Wright observat ion tower 

i s  now cons t ruc ted .  It a l s o  s t a t e d  t h a t  the  beach w a s  sus- 

c e p t i b l e  t o  veh icu la r  t r a f f i c  from ocean t o  the  edge of w e t  

sand areas when unusual t i d e s  o r  storms caused the  e n t i r e  

beach t o  be wet sand. (R. 478)  

3 .  Affiidavit of  C.  Aubrey Vincent, long t i m e  Day- 

tona Beach area r e s i d e n t ,  submitted i n  support  of p l a i n t i f f ' s  

summary judgment motion: (R. 483-485) 
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M r .  Vincent 's  a f f i d a v i t  s t a t e d  t h a t  he has  

f requent ly  observed over the past twenty f i v e  years  t h a t  

people use the  Daytona Beaches f o r  r e c r e a t i o n a l  purposes, 

including t h e  genera l  a r e a  i n  which t h e  sub jec t  observa- 

tion tower i s  cons t ruc ted .  He was City Attorney f o r  two 

years  (1956-58), and aff i rmed t h a t  t he  C i t y  c o l l e c t e d  re fuse  

from t h e  beach during t h a t  t i m e ,  and t h a t  p o l i c e  o f f i c e r s  

p a t r o l l e d  t h e  beaches t o  maintain order .  H i s  a f f i d a v i t  with 

regard t o  t h e  e f f e c t  of high t i d e s  on t h e  beaches i s  

e s s e n t i a l l y  similar t o  M r .  Autrey 's ;  and he descr ibes  c e r t a i n  

s t e p  accessways between the soft sand a r e a  and t h e  Surf Bar 

i n  the  genera l  v i c i n i t y .  

4 .  A f f i d a v i t  of K a r l  H.  Lutz ,  long time Daytona Beach 

a r e a  r e s i d e n t ,  submitted i n  support  of  p l a i n t i f f ' s  summary 

judgment motion: (R. 485-487) 

M r .  Lutz (who t e s t i f i e d  a t  t he  prel iminary i n -  

j unc t ion  hear ing)  submitted an a f f i d a v i t  which e s s e n t i a l l y  

reaff i rmed h i s  testimony on publ ic  r e c r e a t i o n a l  use of t h e  

beach. H e  said he w a s  a policeman a t  Daytona Beach f o r  

twenty two years  (1947-1969); during which time he says t h a t  

he and o the r  policemen pol iced  the  e n t i r e  beach area, i n -  

c luding the  s o f t  sand a r e a .  M r .  Lutz makes the conclusory 

statement t h a t  t he  e n t i r e  beach area e a s t  of t he  seawall  

"was p a r t  of t h e  publ ic  highway ... of the  City of Daytona 

Beach. 
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5 .  A f f i d a v i t  of Kenneth A .  Fluhrer ,  long t i m e  

Daytona Beach a r e a  r e s i d e n t ,  submitted i n  support  of p l a in -  

t i f f s '  summary judgment motion: (R. 488-489) 

M r ,  F l u h r e r ' s  a f f i d a v i t  s t a t e d  t h a t  he had been 

a Volusia County r e s iden t  for t h i r t y  f o u r  years and a 

Daytona Beach po l i ce  o f f i c e r  f o r  e ighteen  years  (1947-1965). 

Regarding use of the  beaches by t h e  pub l i c ,  and p a t r o l  of 

them by the  p o l i c e ,  t h i s  a f f i d a v i t  i s  s u b s t a n t i a l l y  i d e n t i c a l  

t o  M r .  Lu tz ' s  a f f i d a v i t .  

It was express ly  s t i p u l a t e d  t h a t  no bulkhead l i n e  

has been e s t ab l i shed  r e l a t i n g  t o  sub jec t  property.  (R. 226) 

On t h i s  record,  Judge Revels he ld  t h a t  t he  "prescr ip-  

t ive r igh t s "  claim of p l a i n t i f f s  w a s  e s t a b l i s h e d  as a m a t t e r  

of undisputed f a c t ,  and summary judgment was entered  manda- 

torily enjo in ing  McMillan and Wright t o  remove the  observat ion 

tower w i t h i n  n ine ty  (90) 

J. LEWIS HALL 

days. (R. 571-574. 
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P O I N T S  INVOLVED 

P O I N T  3 
( P G"; (e.a":. THE RECORD HEREIN WEYNOT J U S T I F Y  D I S P O S I N G  

OF THE I S S U E S  H E W I N  BY SUMMARY JUDGMENT. 

P O I N T  I 
f l  - 5, I I+ 

THE EVIDENCE I N  THIS CASE SHOWS CONCLUSIVELY 
THAT THE USE OF P E T I T I O N E R ' S  LAND BY THE 
P U B L I C  WAS C O N S I S T E N T  WITH OWNER'S U S E S  AND 
PURPOSES AND I N  NO WAY ADVERSE THERETO. 

P O I N T  2 
I L'! 

S l '  THE C I R C U I T  COURT AND THE D I S T R I C T  COURT OF 
A P P E A L  F A I L E D  TO CONSIDER AND GIW E F F E C T  
TO THE: DOCTRINE O F  COMPARATIVE I N J U R Y  AND 
BALANCE OF CONVENIENCE. 
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A R G U M E N T  

POINT 1 

T'HE EVIDENCE I N  TEIIS CASE SHOWS CON- 
CLUSIVELY THAT THE USE OF PETITIONER'S 
LAND BY THE PUBLIC WAS CONSISTENT W I T H  
OWNER'S USES AND PURPOSES Am I N  NO 
WAY ADVERSE THERETO. 

The proceedings i n  the  C i r c u i t  Court and i n  the  D i s -  

t r i c t  Court of Appeal i n d i c a t e  t h a t  the  i s s u e s  i n  t h i s  case 

have been d i s t o r t e d  because the  lands of McMillan and Wright 

border on the  A t l a n t i c  Ocean and of course t h e i r  oceanward 

boundary i s  the  average mean high water  mark of t h a t  body of 

water,  and f u r t h e r  d i s t o r t e d  by the  f a c t  t h a t  t he  foreshore ,  

t h a t  i s ,  the land between the  high water  mark and t h e  low 

Mater mark i s  publ ic  land. N o  one denies these  f a c t s ,  bu t  

p l a i n t i f f s ,  according t o  t h e i r  conten t ions  i n  t h e  lower 

cour t s ,  seem t o  contend t h a t  these  facts, by some magic be- 

yond the  powers of F lo r ida  cour t s  ye t  t o  perceive,  have a 

special s ign i f i cance  i n  determining t h e  i s s u e s  i n  t h i s  case ,  

and have the  e f f e c t  of depriving defendant McMillan and 

Wright and o the r s  s i m i l a r l y  s i t u a t e d  of t h e i r  property with-  

ou t  due process of law. 

The conten t ions  of t he  p l a i n t i f f  S t a t e  t h a t  the  publ ic  

has property r i g h t s  i n  p r i v a t e l y  owned coastal property were 

s o  r a d i c a l  i n  na tu re ,  s o  i n v a l i d  i n  concept and so  violative 

of c o n s t i t u t i o n s 1  r i g h t s  of c i t i z e n s  t h a t  t he  Distr ic t  Court 

deemed i t  appropr ia te  t o  express ly  r e j e c t  and repudiate  such 

conten t ions .  
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To put the issues herein in proper focus and per- 

spective, we think it necessary t o  state that there is no 

nagic, no special considerations, and no overriding princi- 

?les of law applicable to the issues herein that are dif- 

ferent from those considerations and principles of law appli- 

lable to any other tract or parcel of land regardless of 

uhat may constitute its boundary lines. 

The man who owns land adjacent to a public park and 

Dperates thereon a business dependent upon patronage of the 

public and as an incident thereto pennits members of the 

public who are his patrons and customers, or potential patrons 

and customers, to congregate thereon, park their automobiles 

and engage in pastimes thereon, all of which increases his 

p r o f i t  or potential for profit, does not thereby forfeit his 

rights of ownership and use of his lands, even though the 

park may be an added attraction and the congregating of large 

numbers of people causes extra vigilance on the part of 

agencies of government in regard to law enforcement and sani- 

tation. 

So long as the use of the owner's land by the public 

is consistent with the use thereof by the owner and is con- 

ducive to his own interest and profits, the use by the public 

is presumed permissive and is entirely lacking in the elements 

of adversity that are essential t o  establishment of a public 

easement against the claim and rights of the owner. 
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The owner who opera tes  a t o u r i s t  a t t r a c t i o n  t h r i v e s  

md prospers  i n  d i r e c t  p ropor t ion  t o  t h e  number of members 

)f t he  publ ic  who a r e  a t t r a c t e d  t h e r e t o  and any added 

i t t r a c t i o n  t h a t  may e x i s t  on o r  ad jacent  t o  the lands of  

:he opera tor  i s  merely an added inducement t o  e f f e c t u a t e  t h e  

>urpose and goal of the  opera tor ,  to-wit:  

:ustomers and patrons t o  the  pay window o r  cash r e g i s t e r  of 

i i s  a t t r a c t i o n .  

t o  b r ing  p o t e n t i a l  

The ope ra to r  of a dr ive - in  hamburger s tand  does n o t  

Lose h i s  r i g h t s  of ownership t o  the  parking area o r  the 

i i n i n g  f a c i l i t i e s  on h i s  property simply because h i s  patrons 

md p o t e n t i a l  patrons use these  f a c i l i t i e s ,  even i f ,  as an 

inc ident  t o  publ ic  s a f e t y ,  these  f a c i l i t i e s  a r e  p a t r o l l e d  by 

the  po l i ce  and s i m i l a r l y  served by governmental s a n i t a t i o n  

sgencies as an inc iden t  t o  publ ic  h e a l t h .  

The whole essence of t he  s i t u a t i o n  before  t h i s  Court - 
and the  whole essence of t h e  l a w  app l i cab le  t o  t h i s  s i t u a t i o n  

i s  t h a t  t h e  use by the  publ ic  of t h e  lands i n  ques t ion  was 

e n t i r e l y  c o n s i s t e n t  w i th  t h e  owner's use ,  conducive t o  h i s  

i n t e r e s t s  and p r o f i t s  and i n  no wise o r  i n  any manner o r  

means adverse t o  the  owner's i n t e r e s t . .  

The record does no t  show a s i n g l e  ove r t  act  nor dernon- 

s t r a t e  a course of a c t i o n  o r  conduct designed t o  o r  having 

the  legal e f f e c t  of n o t i c e  t o  t he  owner t h a t  t h e  use of its 

land was under any c l a i m  of r i g h t  by t h e  publ ic ,  o r  any 
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governmental agencies a c t i n g  f o r  and i n  behalf  of the  publ ic ,  

- bu t  on the  o the r  hand the  record i s  r e p l e t e  w i th  evidence 

o f  permission o r  implied permission, and even i n v i t a t i o n  by 

the owner t o  t h e  use of i t s  lands f o r  each and every purpose 

f o r  which it was used by the  public - because every use by 

the  publ ic  was i n  the  i n t e r e s t  of t he  owner, cont r ibu ted  t o  

h i s  p r o f i t s  o r  p o s s i b i l i t i e s  of p r o f i t ,  and enhanced the  good 

w i l l  and r epu ta t ion  of its a t t r a c t i o n .  

Undoubtedly, t he  owner he re in  has prospered, has 

afforded the  publ ic  a v a r i e t y  of enter ta inment ,  and has  f o l -  

lowed business  p o l i c i e s  acceptab le  t o  t he  publ ic .  

Let us  suppose, however, t h a t  t he  defendant had pur- 

sued p o l i c i e s  t h a t  r e s t r i c t e d  t h e  use of its land by the  

publ ic ,  imposed regula t ions  t h a t  i r r i t a t e d  h i s  prospect ive 

pa t rons ,  and otherwise pursued p o l i c i e s  t h a t  antagonized the  

members of t he  publ ic  upon which the  success  of i t s  business  

depended. This course of conduct would have a f forded  owner 

s u b s t a n t i a l  evidence i n  t h i s  case t o  resist  the  conten t ions  

of t he  s t a t e  and i t s  p r i v a t e  competitor,  bu t  owner's business  

would probably be bankrupt.  

The owner, however, d id  not pursue such p o l i c y  des t ruc-  

t i v e  of the  good w i l l  of t he  publ ic  upon which i t  depended, 

but  permitted use of i t s  land by t h e  publ ic  - l imi t ed  i t s  use 

by the publ ic  only when necessary f o r  publ ic  s a f e t y  - incurrei 

no ill w i l l  by the  publ ic  and has prospered by patronage of t he  

publ ic  - and y e t  i s  threa tened  thereby wi th  the  loss of i t s  
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lands and g r e a t  f i n a n c i a l  i n j u r y  and damage, 

P r i o r  t o  the  dec i s ion  of t he  D i s t r i c t  Court of Appeal 

in  t h i s  case, the re  was no repor ted  cour t  dec i s ion  i n  F lo r ida  

Jurisprudence which h e l d  t h a t  t h e  publ ic  had acquired a 

p r e s c r i p t i v e  r i g h t  i n  beach a r e a s ,  although s e v e r a l  cases 

had presented such conten t ions .  

There are cases i n  t h i s  s t a t e  i n  which t h e  c o u r t s  have 

held,  on t h e  f a c t s ,  t h a t  a publ ic  p r e s c r i p t i v e  r i g h t  i n  

beach a r e a s  had - no t  been e s t ab l i shed .  City of Miami Beach 

v.  M i a m i  Beach Improvement Company, - L  14 So. 2d 172 (F la .  1943)  ; 

Ci ty  of M i a m i  Beach v. Undercl i f f  Realty & Investment Company, 

2 1  So. 2d 781 (F la .  1945) 

It i s  perhaps f o r  t h a t  reason t h a t  t h e  D i s t r i c t  Court 

relied e s s e n t i a l l y  on Downing v. Bird, 100 So. 2d 57 (Fla. 

1958) 

That opinion c l e a r l y  sets  f o r t h  the  p r i n c i p l e s  of l a w  

t h a t  demonstrate t h a t  the  publ ic  has acquired no p r e s c r i p t i v e  

r i g h t s  h e r e i n  which r equ i r e s  McMillan and Wright t o  dismantle 

and remove i t s  observat ion tower. 

beachfront  property. 

r i g h t s  t o  use a po r t ion  of p l a i n t i f f ' s  property as a roadway, 

a use i n c o n s i s t e n t  wi th  owner's use and adverse t o  h i s  

Downing d id  n o t  involve 

It involved a claim of p r e s c r i p t i v e  

i n t e r e s t s .  

and t h e  controversy a rose  because the  owner's predecessor 

i n  t i t l e  c rea t ed  a d i r t  road over c e r t a i n  proper ty  which pro- 

The proper ty  was l oca t ed  in Homestead, F lo r ida ,  

vided access  t o  property which w a s  l a t e r  t r a n s f e r r e d  t o  
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another owner. 

Although the t h i r d  p a r t y  owner of t he  p a r c e l  t o  

which access w a s  provided had o t h e r  ways t o  reach h i s  prop- 

erty, t he  roadway c r e a t e d  by owner's predecessor i n  title 

continued t o  be used. Eventually t h e  Ci ty  of Homestead 

paved a s u b s t a n t i a l  po r t ion  of the  roadway. 

P l a i n t i f f  brought an a c t i o n  t o  fo rce  removal of t he  

paving and t o  e s t a b l i s h  h i s  exclusive ownership of t he  road- 

way. A s  a defense t o  t h i s  a c t i o n  the  claim of p r e s c r i p t i v e  

right t o  t he  roadway w a s  r a i s e d .  

cour t  he ld  f o r  the  defendant and dismissed The lower 

the  complaint:. 

On appeal t h i s  Court reversed and held t h a t  t h e  r i g h t  

of p r e s c r i p t i o n  had n o t  been e s t a b l i s h e d  on the  f a c t s  and 

pleadings.  

I n  revers ing ,  t h i s  Court s a i d :  

"In e i t h e r  p r e s c r i p t i o n  o r  adverse possession,  
t h e  r i g h t  i s  acquired only by a c t u a l ,  cont in-  
uous, unin ter rupted  use by  the  claimant of t he  
lands of another .  f o r  a prescr ibed  per iod.  I n  

r i g h t  t o  a l e g a l  a c t i o n  t o  s t o p  i t ,  such as an  
a c t i o n  f o r  t r e s p a s s  o r  ejectment.  (Emphasis 
supp l i ed . )  

$ 1  
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The Court also said: 

"Further in either prescription o r  adverse 
p o s s e s s i a c  the use or possession is presumed 
ta be in subordination to the title ot the 
true owner, and with h i s  permission and the 

established by 1 oose, uncertain testimony 
which necessitates resort to mere conjecture. 
(Emphasis supplied) 

The evidence in this case f a i l s  to meet this standard. 

n the face of the legal  principle t h a t  use o r  possession is 

resumed to be in subordination to title and i n  the face of 

he undisputed f a c t  that the owner of the pier property per- 

iitted use of the property for recreational purposes and in 

.he face of the fact that the p i e r  property was an amusement- 

mtertainment enterprise, the success of which depended on 

reople being in the vicinity for recreational purposes, the 

rlaintiffs'contention that use of the property for recreational 

mrposes w a s  inconsistent with the owner's use and adverse to 

zis interest falls of i t s  own weight. 

The clear fact i s  that the operators of the pier and 

associated facility encouraged the use of the area for 

recreational purposes because large groups of recreation 

ninded persons was necessary for the success of the enter- 

prise ,  

Mr. Doan, executive officer of the Owner corporation, 

did on occasion cause persons to move away from the pier when 
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necessary t o  maintain o r  repa i r  i t ,  and on occasion required 

persons t o  be evicted who disrupted the use of the p i e r  f o r  

recrea t iona l  purposes, but  undoubtedly on these occasions 

M r .  Doan effectuated the purposes of the owner as t a c t f u l l y  

and diplomatical ly  as possible  s ince i t  i s  apparent he d i d  

not incur  the ill w i l l  of any major segment of the public 

who continued t o  use the recrea t iona l  f a c i l i t y  of the owner 

t o  the extent  t h a t  i t  was able  t o  construct  the observation 

tower a t  a cost  i n  excess of $125,000.00 and an t ic ipa ted  

recoup of i t s  c a p i t a l  investment over a period of four o r  

f ive  years.  (R. 410) 

There i s  nothing i n  the record s u f f i c i e n t  t o  overcome 

the presumption t h a t  the use of the s o f t  sand beach a rea  was 

and i s  i n  subordination t o  the t i t l e  of the t rue  owner, 

McMillan and Wright. A s  above s t a t ed ,  there  i s  no proof 

whatsoever of a s ingle  overt  a c t  t o  put the  owner on not ice  

of any adverse claim on the p a r t  of the public o r  any member 

of i t .  Nor w a s  the  course of conduct on the p a r t  of the 

public general ly  i n  frequenting the  recrea t iona l  area oper- 

a ted  by owner so inconsis tent  with the owner's purposes and 

uses as t o  cons t i tu te  l ega l  no t ice  t o  the owner t h a t  h i s  

patrons and po ten t i a l  patrons were using h i s  land under 

c l a i m  of r i gh t .  

We do not  dispute  the testimony of the ha l f  dozen o r  

more witnesses who t e s t i f i e d  t o  the use of the Owner's land 
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Eor r e c r e a t i o n a l  purposes. We s i m p l y  say t h a t  such use by 

:he publ ic  was e n t i r e l y  c o n s i s t e n t  w i th  the  owner's uses  

ind purposes, conducive t o  its i n t e r e s t s  and an e s s e n t i a l  

?art of t he  p r o f i t a b l e  opera t ion  of i t s  bus iness .  

The Dis t r ic t  Court 's  opinion seems t o  be t h a t  t h e  

?ub l i c  acquired a p r e s c r i p t i v e  r i g h t  because the  a r e a  was 

? a t r o l l e d  by po l i ce  and t h e  City picked up l i t t e r  c o l l e c t e d  

in a b a r r e l 1  thereon. It i s  shown by t h e  record t h a t  the  

mner  paid f o r  t h e  c o l l e c t i o n  of  l i t t e r  i n  connection with 

its payment f o r  water  furn ished  by t h e  C i t y .  

Undoubtedly the  po l i ce  i n  p a t r o l l i n g  the  hard sand 

irea which had been dec lared  by s t a t u t e  t o  be a publ ic  high- 

vay, occas iona l ly  found need i n  t h e  i n t e r e s t  of crowd control 

and p ro tec t ion  of t he  pub l i c  highway and i n  the  i n t e r e s t  of 

?ubl ic  s a f e t y  t o  p a t r o l  a t  l e a s t  a po r t ion  of owner's property,  

m t  the re  i s  no evidence whatsoever t h a t  any a c t i o n  by any 

? o l i c e  o f f i c e r  o r  by any l i t t e r  collector ever  amounted t o  

m over t  act  o r  expression t h a t  would put  t h e  owner on n o t i c e  

tha t  such conduct was under c la im of r i g h t  f o r  and i n  behalf  

3f t h e  publ ic  t o  use owner's land without  i t s  permission, 

txpress  o r  implied.  

A s  a ma t t e r  of f a c t ,  t h e  record shows t h a t  the  City 

zvoided p a t r o l l i n g  t h e  dry sand a r e a ,  avoided t h e  same wi th  

i t s  road equipment and r e f r a i n e d  as much as poss ib l e  from 

Zollect ing l i t t e r  on p r i v a t e  premises. The C i ty  attempted 
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t o  r e s t r i c t  veh icu la r  t r a f f i c  t o  the  hard o r  w e t  sand a r e a  

and sought t o  minimize use of t he  dry sand a r e a  f o r  parking 

purposes. 

I n  summary, t he  present  case f a i l s  t o  e s t a b l i s h  a 

p r e s c r i p t i v e  r i g h t  so exc lus ive  as t o  p r o h i b i t  the  owner 

from us ing  approximately 225 o r  230 f e e t  of i t s  land t o  add 

t o  an already e x i s t i n g  s t r u c t u r e  on t h e  proper ty .  

The evidence i n  t h i s  case, when measured by t h e  s tand-  

a r d  s e t  f o r t h  i n  t h e  Downing case ,  supra,  wholly and t o t a l l y  

f a i l s  t o  e s t a b l i s h  an exc lus ive  p r e s c r i p t i v e  r i g h t  i n  t h e  

publ ic  t o  t h e  exclusion of a l l  r i g h t s  and claims of the  owner 

t o  its land,  

The C i r c u i t  Judge found t h a t  t he  publ ic  had used t h e  

lands of owner f o r  more than twenty years  and t h a t  such use 

was open, no tor ious ,  continuous and unin ter rupted ,  and t h a t  

"such use w a s  adverse under c l a i m  of r i gh t . "  

The f a c t  t h a t  owner conducted a r e c r e a t i o n a l  f a c i l i t y  

on t h e  land;  t h a t  recovery of i t s  c o s t  of operation and 

p r o f i t s  depended upon publ ic  patronage; t h a t  of necess i ty  

i t  des i r ed  and encouraged the  congregating of people on, near  

and ad jacent  t o  i t s  lands and r e c r e a t i o n a l  f a c i l i t y ,  cast  an  

added burden upon t h e  p l a i n t i f f s  to e s t a b l i s h  by c l e a r  and 

convincing proof t h a t  a t  some po in t ,  a t  some t i m e ,  o r  i n  some 

manner t h e r e  w a s  some ove r t  act ,  some condi t ion  o r  s i t u a t i o n  
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t h a t  would cons t i tu te  l ega l  not ice  t o  the owner t h a t  the 

members of the publ ic ,  whose presence and patronage had 

been encouraged and inv i ted  by the owner, had, by some 

change of a t t i t u d e  o r  purpose, become a h o s t i l e  crowd col -  

l ec ted  on i t s  property with the i n t e n t  t o  establish a 

prescr ip t ive  r i g h t  of use t o  the exclusion of owner’s r i g h t s  

of dominion, possession and use. 

The only claim of r i g h t  asser ted  was by the witness ,  

Kerr iss ,  who t e s t i f i e d  t h a t  he derived h i s  r i gh t s  because 

h i s  fa ther  t o l d  him he could use the beach; (R. 297) and the 

witness,  Mil ler ,  who t e s t i f i e d  t h a t  everyone used the beach 

SO he thought he could; (R. 321); and the witness,  Thames 

who considered the beaches t o  be public property,  (R. 248)  

although the witness gave no reason f o r  this thought on h i s  

p a r t .  

This testimony i s  far short  of the requirements of 

Downing, supra, and c l ea r ly  comes within t h a t  c l a s s  of t e s t i -  

mony designated i n  Downing as “loose, uncertain testimony 

which necess i ta tes  r e so r t  to mere conjecture .  

There i s  no proof t h a t  e i t h e r  of these witnesses,  o r  

any other  person or  agency made known the secre t  and un- 

announced claims o r  brought the same t o  the a t t en t ion  of the 

owner, u n t i l  t h i s  s u i t  was i n s t i t u t e d .  

The Ci rcu i t  Judge did not make a f inding t h a t  the use 
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was not permissive, nor d i d  he make a f inding t h a t  the use 

by the public was inconsis tent  with the owner's use,  nor d i d  

he f ind  the commission of a s ing le  act  nor a course of con- 

duct by the public s o  inconsis tent  with the Owner's i n t e r e s t  

o r  so adverse and h o s t i l e  t o  i t s  ownership as t o  put the 

owner on notice t h a t  the public w a s  a s se r t ing  any claim of 

r i g h t  t o  owner's land. 

In summary, the  judgment of the Ci rcu i t  Court i s  as 

in su f f i c i en t  i n  l a w  t o  j u s t i f y  the r e l i e f  granted as the 

record i s  in su f f i c i en t  i n  f a c t  t o  support the f indings of 

the Court.. 

I f  the judgment entered herein had been f i l e d  as a 

complaint and the r e l i e f  granted i n  the judgment had been 

s t a t ed  as a prayer t o  t he  complaint, the  a l lega t ions  of f a c t  

s t a t ed  there in  would not be su f f i c i en t  t o  withstand a motion 

t o  dismiss on the grounds t h a t  the a l lega t ions  of f a c t  would 

not j u s t i f y  the r e l i e f  sought. 

We wish t o  make i t  abundantly clear t h a t  we do not con- 

t e s t  the  pol ice  power of the City of Daytona Beach t o  regulate  

conduct of business on the soft sand area, and t o  decide what 

business uses may be made thereof. The r e a l  issue i s  whether 

the courts  o r  the duly cons t i tu ted  au tho r i t i e s  of the City of 

Daytona Beach w i l l  henceforth decide what purposes may properly 

be pursued on the beaches i n  the j u r i s d i c t i o n  of the City.  
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P O I N T  2 

THE C I R C U I T  COURT AND TI3E D I S T R I C T  COURT 
OF A P P E A L  FAILED TO C O N S I D E R  AND G I V E  
E F F E C T  T O  TJE DOCTRINE OF COMPARATIVE 
INJURY AND RALANCE OF CONVENIENCE. 

It i s  a fundamental rule of j u s t i c e ,  inherent in 

:he principles and maxims of equity, t ha t  the harsh and 

l r a s t i c  w r i t  fo r  mandatory injunction w i l l  not  issue when 

:he benefits  therefrom a re  wholly disproportionate t o  the 

injury o r  damage tha t  would be caused thereby. 

The fac ts  t ha t  j u s t i f y  application of the doctrine 

Df comparative injury and balance of convenience t o  t h i s  

Zase a re  quitk simple. 

and Wright, Inc. ,  a re  shown by the record t o  run 102 f e e t  

aorth and south along the beach and 150 f ee t  eas t  and west, 

so tha t  the t o t a l  area owned by McMillan and Wright and 

claimed by the p l a i n t i f f s  t o  be subject t o  prescriptive use 

by the public i s  approximately 15,300 square fee t .  

400)  

by defendant, McMillan and Wright, Inc., uses a portion of 

t h i s  land, c i rcu lar  i n  shape and only 1 7  f ee t  in diameter, 

o r  a t o t a l  area of approximately 225 t o  230 square f ee t .  

(R. 408,438)  

It i s  shown by the record (R. 258, 268-269) tha t  the 

The lands of the defendant, McMillan 

(R. 226, 

O f  t h i s  t o t a l  of 15,300 square f ee t ,  the tower erected 

space occupied by the tower i s  not used fo r  vehicular t r a f f i c  
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xnd l i e s  immediately adjacent t o  and i s  an i n t e g r a l  part of 

the p i e r .  (R. 408)  The ownership, use and dominion of the 

pier i s  not i n  question. 

zos t  of more than $125,000.00. 

The tower has been erected a t  a 

The Ci rcu i t  Court ordered the tower t o  be torn down 

so t h a t  the public would have the advantage of the 225 t o  230 

f e e t  o f  space now occupied by the tower. 

These f a c t s  c l e a r l y  demonstrate t h a t  the q u i t a b l e  

doctrine of comparative in jury  and balance of  convenience 

should be appl ied i n  t h i s  case.  

There i s ,  of course,  one other  fac tor  o r  element 

properly t o  be considered i n  respect  t o  appl icat ion of the 

doctrine of comparative in jury  and balance o f  convenience 

and t h a t  i s  the element of good f a i t h ,  honest mistake, o r  i n  

essence the absence of bad f a i t h ,  wilfulness  o r  wanton d is -  

regard of the r igh t s  of  others .  

In the i n s t a n t  case, the  record i s  rep le te  with the 

good f a i t h  e f f o r t s  of the owner to fully inves t iga te  its 

r igh t s  under the l a w ,  avoid conf l i c t s  and controversy and t o  

peacefully enjoy its property and use the same f o r  the purpose 

of engaging i n  a lawful business,  to-wit:  construct ion and 

operation of a recreat ion f a c i l i t y .  

The owner waited u n t i l  the  C i t y  secured the opinion 

of the Attorney General of the State  of Flor ida and l e t t e r  of 

disclaimer from the Director  of the In te rna l  Improvement Fund 
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of  the  S t a t e  of F lo r ida .  Owner secured permit f o r  construc-  

t i o n  of t h e  tower from the  C i t y  of Daytona Beach after 

numerous public hearings and l e g a l  opinions rendered i n  

connection therewith.  

The owner success fu l ly  defended a g a i n s t  an at tempt  

f o r  temporary i n j u n c t i o n  brought by competit ive p r i v a t e  

i n t e r e s t s  and cons t ruc ted  the  tower on lands t o  which i t  had 

record t i t l e .  

This Court has l a i d  down t h e  genera l  p r i n c i p l e  govern- 

i n g  mandatory in junc t ions  i n  t h e  case of Johnson v. K i l l i a n ,  

27 So. 2d 345 (F la .  1946) ,  wherein the  Court said: 

"The remedy of i n j u n c t i o n  i s  d r a s t i c ,  
Seaboard All Flo r ida  Railway Company v. 
Underhi l l  e t  a l . ,  105 F l a .  409, 141 So. 
306 ,  and should be granted only cautiously 
and spa r ing ly ,  W i l l i s ,  e t  al. v. Hathaway 
e t  a l . ,  95 Fla .  608, 117 So. 89; also an 
in junc t ion  w i l l  no t  be granted where t h e r e  
i s  an adequate remedy a t  law. 

"Mandatory in junc t ions  are looked upon wi th  
d i s f avor ,  and t h e  courts  seem even more 
r e l u c t a n t  t o  issue them than p roh ib i to ry  
ones. Al len  v. Stowell ,  e t  al., 145 Cal. 
666,  79 P. 371,  68 L.R.A. 223, 104 Am. St. 
Rep. 80. One court has announced t h a t  

(Emphasis suppl ied)  

In  the  l a t e r  case of Loe f f l e r  v .  Roe, 69 So. 2d 331 

(Fla .  1953) t h i s  Court, c i t i n g  Johnson, supra,  r e s t a t e d  the  
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doc t r ine  as follows: 

"We make no pre tense  of  prejudging t h e  
ma t t e r ,  bu t  i t  i s  a fundamental p r i n c i p l e  
of equ i ty  that courts w i l l  not  requi re  the  - - 
performance of an ac t  where the  harm t o  the 
person coerced i s  wholly d ispropor t iona te  
t o  t h e  b e n e f i t  t o  t he  o the r  p a r t y .  Johnson 
v.  K i l l i a n .  157 Fla .  754.  27 So. 2d 345." - . -  

I -  

(Emphasis suppl ied)  

The two cases, supra,  simply fo l low the  doc t r ine  s t a t e d  

i n  t h  e a r l i e r  case of Gibson v. C i t y  of Tampa, 154 So. 832 

(Fla. 1 9 3 4 ) ,  wherein the  Court s a id :  

"A c o u r t  of equ i ty  may properly refuse t o  
g ran t  an i n j u n c t i o n  when i t  appears t h a t  
g r e a t e r  i n j u r y  and inconvenience w i l l  be 
caused t o  the  defendant by g ran t ing  the  
in junc t ion  than w i l l  be caused t o  t h e  
complainant by r e fus ing  i t ,  f' 

Other cases decided by t h i s  Court involving mandatory 

in junc t ions  r e l a t i n g  t o  removal of s t r u c t u r e s  l ikewise demon- 

s t r a t e  t h e  re luc tance  of t h i s  Court t o  approve such wri ts ,  

p a r t i c u l a r l y  when t h e  b e n e f i t s  a r e  s m a l l  and the  damage t o  

be caused thereby i s  g r e a t .  

In  the  case of Washingtonian Apartments C o .  v. 

Schneider, 75 So. 2d 904 (Fla .  1954) ,  t h i s  Court found the  

f a c t s  t o  be t h a t  a s t r u c t u r e  had been e rec t ed  c l o s e r  t o  

adjoining property than was permit ted by covenants running 

s i t h  the  lands involved and reversed judgment of t he  c i r c u i t  

2ourt requi r ing  removal of t he  s t r u c t u r e ,  s t a t i n g  the  law t o  

be 
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4 

The 

"Mandatory injunct ions a re  not favored by the 
cour t s .  Johnson v.  K i l l i an ,  157 Fla. 7 5 4 ,  
27 So. 2d 3 4 5 .  I n  t h a t  case,  which resembles 
the present one, we held tha t  the r e l a t i v e  
conveniences would be weighed and i f  i t  were 
found tha t  the cos t  of removal of an encroach- 
ing bui lding was great and the corresponding 
benef i t  t o  the adjoining owner s m a l l ,  the  
mandatory injunct ion would be denied and the 
complainin par ty  wou e l e f t  t o  h i s  remedy 
a t  l a w .  f f  ?Emphasis sipdpyied) 

doctr ine of comparative in jury  and balance of 

convenience has been appl ied by t h i s  Court i n  cases involving 

public lands and waters. 

In  McDowell v. Trustees of the In te rna l  Improvement 

Fund, 90 So. 2d 715 (Fla. 1956), this Court had before i t  the 

f a c t  t h a t  a r ipa r i an  owner had dredged f i l l  from submerged 

lake bot ton,  the same being sovereignty land, and used i t  

t o  bui ld  a peninsula adjacent t o  the shorel ine.  The Ci rcu i t  

Court enjoined fu r the r  dredging but refused mandatory in-  

junct ion requir ing the r ipa r i an  Owner t o  remove the penin- 

sula .  The Trustees appealed and t h i s  Court affirmed the 

judgment of the Ci rcu i t  Court refusing the mandatory in-  

j unc t ion. 

This Court, i n  refusing mandatory injunct ive r e l i e f  t o  

the Trustees,  sa id :  

"We think t h a t  t h i s  rul ing was within the 
chancel lor ' s  d i scre t ion ,  fo r  mandatory in-  
junct ions a r e  viewed with great  circum- 
spect ion by the courts ,  and an order of the 
t r i a l  court  i n  connection therewith ordinar- 
i l y  w i l l  not be dis turbed.  



In the case of Ortega Co. v. Justiss, 175 So, 2d 554 

(DCA 1, 1965), the Court had before it facts involving 

erection of s t ruc tures  i n  violation of c e r t a i n  contracts  

relating t he re to .  The c i rcu i t  court denied mandatary i n -  

junction. In a thorough and comprehensive opinim, the Court 

reviewed numerous authorities affirmed the judgment of the 

2 i r c u i t  c o u r t  refusing rnandatory injunction, and i n  summary 

3f t h e  law of Florida, q.u Q t-e d with approval the fol lowing:  

"In the subject order t r ans fe r r ing  the case, 
the  chancellor made extensive findings of fact 
and a p p l i e d  the  doctr ine of comparative i n ju ry  
o r  balance of conveniences as s e t  out in 
17 F l a .  Jur., Injunctions, Sections 24 and 2 5 ,  
pages 389 and 390,  viz: 

Situations may e x i s t  t h a t  require  appl ica-  
t i o n  0% the pr inc ip le  of balancing the  rela- 
tive conveniences of the p a r t i e s ,  the rule 
being t h a t  equity w i l l  no t  require  by injunc- 
t i o n  the performance of an act where t he  h a m  
t o  t he  person coerced i s  wholly disproportion- 
ate t o  the benef i t  t o  the other party, o r ,  
indeed, when greater injury and inconvenience 
will r e s u l t  to the defendant from an injunct ion 
than w i l l  be caused t o  the p l a i n t i f f  by i t s  
refusal. 

I 

'In view of the drast ic  character of mandatory 
injunct ions,  the rule about balancing the rela- 
tive conveniences of the parties applies with 
special force where mandatory injunctive relief 
i s  sought. Thus, if the cost of removal of an 
encroachment i s  great and the corresponding 
bene f i t  t o  the adjoining owner small, such 
re l ie f  w i l l  be denied. The complainant will. be left to h i s  remedy at law. I I 1  
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It i s ,  therefore ,  apparent t h a t  the doctr ine of 

Zomparative in jury  and balance of convenience i s  an 

h t e g r a l  and inherent p a r t  of the law of Flor ida r e l a t ing  

to injunct ions,  and more pa r t i cu la r ly  t o  mandatory in- 

junctions. 

It i s  obvious t h a t  i n  addi t ion t o  the numerous other  

2rrors, the  Ci rcu i t  Court and the District Court of Appeal 

erred grievously i n  issuing and affirming mandatory injunc- 

t ion which w i l l  benef i t  the  public only t o  the extent  of 

naking some 225 t o  230 square f e e t  of s o f t  sand avai lable  

fo r  sunbathing i n  cont ras t  t o  the damage and detriment of 

the owner who i s  required t o  destroy a tower at considerable 

cos t  which i t  has erected on i t s  own land at a cost  of more 

than $125,000.00. 

We pa r t i cu la r ly  c a l l  the Court's a t t en t ion  t o  the f a c t  

t h a t  the claim asser ted  by the p l a i n t i f f s  i s  f o r  an easement 

f o r  use of the beach f o r  entertainment,  recreat ion and 

pleasure.  

involved, nor an a s se r t ion  of c l a i m  f o r  a way of necessi ty .  

There are thousands of acres of beach area available 

This i s  not a case involving t i t l e  t o  the lands 

t o  the publ ic  i n  Flor ida;  there  are thousands of square f e e t  

of beach area  avai lable  t o  the public i n  c lose proximity 

t o  the observation tower erected by Owner herein,  including 

some 15,000 square f e e t  of owner's own land. 
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This is a suit brought by a competitive enterprise 

to which the great State of Florida has injected i t s  sover- 

eign powers to do battle over some 225 to 230 square feet 

of the lands of McMillan and Wright. The presence of the 

state herein may appear to dignify an action to which the 

doctrine of De minimis non curat lex is clearly applicable 

and we make this statement with full awareness that such 

doctrine is not usually applicable to unlawful usurpation 

of or trespass upon the lands of another. 

When the mandatory injunction issued in this case 

is weighed in the scales of equity - when the excessive 
damages by loss of a $125,000.00 investment by the owner 

is contrasted with the benefit to the public of recreation- 

al use of some 225 to 230 square feet of beach area - out 
of literally thousands of acres of beaches available f o r  such 

use, the absurdity of the judgment herein is readily apparent. 

The standard of justice laid down by this Court in 

Johnson, supra, is that mandatory injunction will not issue 

unless “its refusal worked real and serious hardship and 
injustice. 11 

The serious hardship and injustice perceived by the 

Circuit Court and the District Court was the loss for recre- 

ational purposes of some 230 square feet of sandy beach. 
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When compared with the loss  to the owner imposed 

by the judgment of the Circuit Court and the District Court, 

it must be said that those Courts apparently conceived the 

value of the 230 square feet of sandy beach to be of such 

magnitude as to make the price of land on Wall Street look 

like the consolation prize at a bingo game conducted for 

charity at a country carnival. 
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POINT 3 

THE RECORD HEREIN DOES NOT JUSTIFY D I S -  
P O S I N G  OF THE ISSUES H E R E I N  BY SUMMARY 
JUDGMENT. 

We a r e  aware t h a t  t h i s  Court deems every i s s u e  i n  

every case t o  be of importance i n  the  adminis t ra t ion  of 

j u s t i c e ,  b u t  we do feel i t  appropr ia te  t o  say t h a t  t he  

se t t lement  of some i s s u e s  brought before  t h i s  Court a r e  

more fa r - reaching  i n  t h e i r  e f f e c t  and impact than a r e  o the r  

i s s u e s .  

The i s s u e s  before  t h i s  Court are of importance t o  

every r i p a r i a n  landowner i n  the  S t a t e  of  F lo r ida  and the  de- 

c i s i o n  h e r e i n  w i l l  be of fa r - reaching  e f f e c t .  

It i s  axiomatic t h a t  swnmary judgment i s  proper only 

i n  a case i n  which t h e r e  i s  no genuine i s s u e  as t o  any 

ma te r i a l  f a c t  and t h a t  movant i s  e n t i t l e d  t o  judgment as a 

mat te r  of l a w .  

Rule 1.510 of the  Rules of C i v i l  Procedure prescr ibed  

by t h i s  Court r e f l e c t  t he  philosophy t h a t  i s s u e s  r equ i r ing  

f u l l  exp lo ra t ion  of t h e  factual s i t u a t i o n  should not be 

summarily disposed o f .  

This philosophy i s  r e f l e c t e d  i n  the  landmark dec i s ion  

of H o l l  v. T a l c o t t ,  191 So. 2d 41 (Fla .  1966) .  

A movant f o r  summary judgment "has the  burden of show- 

ing conclusively t h a t  genuine i s s u e s  of m a t e r i a l  f a c t  do no t  

exist" and t h a t  "it must f i r s t  be determined t h a t  t he  movant 
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has successful ly  met h i s  burden of proving a negative,  i . e . ,  

the  non-existence of a genuine issue of mater ia l  f a c t . ”  

I n  our Statement of the Case we have attempted to  

s e t  f o r t h  i n  d e t a i l  the  proof offered by p l a i n t i f f s  i n  

support of motion f o r  summary judgment, and while we admit 

t h a t  p l a i n t i f f s  proved the use by the public of the lands i n  

i ssue ,  we submit t h a t  the p l a i n t i f f s  did not  carry the burden 

of proving t h a t  such use was not permissive, nor the burden 

of proving the uses of the public t o  be inconsis tent  with the 

owner’s use,  nor the burden of proving the use by the publ ic  

was adverse t o  the owner’s i n t e r e s t ,  nor the burden of prov- 

ing some overt  a c t  o r  course of conduct having the l ega l  

e f f e c t  of putting owner on not ice  of claim of r i g h t  by o r  i n  

behalf of the publ ic .  

No purpose would be served by repeating i n  d e t a i l  the 

proof offered by p l a i n t i f f s  i n  support of summary judgment 

motions. 

t inued use by the public of Daytona Beach beaches f o r  recrea- 

t i ona l  purposes; the testimony of three witnesses tha t  they 

asser ted a claim t o  the beach fo r  reasons t h a t  have previously 

been discussed; t h a t  the C i t y  of Daytona Beach regulates  

t r a f f i c  on the port ion of the beach which i s  a public highway 

and maintains order general ly  i n  the area;  t h a t  the C i t y  

c o l l e c t s  refuse on the beaches f o r  which i t  charges, and the 

C i t y  grades the beach roadway (foreshore) and access routes  

It i n  summary cons is t s  only of proof of long, con- 
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there to .  

?roof necessary t o  s t a t e  without equivocation t h a t  t h e r e  a r e  

This degree of proof leaves gaping holes  i n  t h e  

30 genuine i s s u e s  of f a c t  i n  t h i s  case .  

I n  view of t he  f a c t  t h a t  t h e  f a c i l i t y  operated by t h e  

Dwner on t h e  property i s  a r e c r e a t i o n a l  f a c i l i t y  and tha t  the  

property of owner was used f o r  r e c r e a t i o n  purposes by the  

publ ic ,  t he  element of permissiveness p re sen t s  a real  issue 

t h a t  should be explored more f u l l y  by f u l l  t r i a l .  

We submit t h a t  i n  t h e  pos ture  of t h e  case before  the  

C i rcu i t  Court t he  e n t r y  of summary judgment on a matter of 

such v i t a l  publ ic  i n t e r e s t  as presented i n  t h i s  case should 

not have been disposed of by summary proceedings. 

This Court has repea ted ly  s t r e s s e d  the  f a c t  t h a t  summary 

judgment should never be en tered  i f  t he re  a r e  genuine i s s u e s  

of m a t e r i a l  f a c t  and should never be en tered  when the  f a c t u a l  

issues are such t h a t  in ferences  of u l t ima te  f a c t  may be 

properly drawn from ev iden t i a ry  f a c t s .  

I n  Stephens v. Dichtenmueller, 216 So. 2d 448 (Fla. 

1968), M r .  Ju s t i ce  Drew, i n  a concurring opinion agreed t o  

by a major i ty  of t he  Court, quoted with approval t h e  language 

o f  t h i s  Court i n  Nat ional  A i r l i n e s ,  Inc. v .  F lo r ida  Equipment 

Co. of M i a m i ,  7 1  So. 2d 741 (F la .  1 9 5 4 ) ,  as follows: 

"'The func t ion  of t h e  r u l e  au tho r i z ing  
summary jud ents i s  t o  avoid the expense 
and delay o !? t r i a l s  when a l l  facts a r e  
admitted o r  when a p a r t y  i s  unable t o  
support  by any competent evidence a con- 
t e n t i o n  of f a c t .  
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'''But t he  f a c t s  admitted,  i n  order  t o  
j u s t i f y  a summary judgment, must be the  
u l t ima te  f a c t s  as d i s t ingu i shed  from 
ev iden t i a ry  f a c t s .  It not  i n f r equen t ly  
happens t h a t  t he re  i s  a c t u a l l y  no c o n f l i c t  
i n  evidence as t o  what was done o r  s a i d ,  
bu t  t h e  inferences  of u l t ima te  f a c t  t o  be 
drawn from these  ev iden t i a ry  f a c t s  may be 
q u i t e  d i f f e r e n t ,  It i s  p e c u l i a r l y  wi th in  
the  province of t h e  j u r y  t o  draw these  in-  
fe rences  and determine the  u l t ima te  f a c t s .  
The c o n s t i t u t i o n a l  guaranty of t he  right of 
t r i a l  by j u r y  i s  respected only when this 
r u l e  i s  s t r i c t l y  appl ied .  

'I'Of course,  a l i t i g a n t  by merely a s s e r t i n g  
a f a c t ,  wi thout  any evidence t o  support  i t ,  
cannot avoid a summary d i s p o s i t i o n  of h i s  
case.  Before t h i s  phrase of t he  r u l e  comes 
i n t o  p lay ,  t he  record must show t h a t  - a l l  
evidence which may support  t h a t  l i t i g a n t ' s  
content ions must be before  t h e  Court.' ' '  
(Emphasis by the  Court) 

And quoting from Rivaux v. F lo r ida  Power and Light 

Company, 78 So. 2d 714 (F la .  1955): 

'"The j u r y  system i s  a sacred part of the  
American concept of the  adminis t ra t ion  of 
j u s t i c e .  The r i g h t  t o  a j u r y  t r i a l  i s  
guaranteed by the  Cons t i t u t ion  and t h a t  
r i g h t  should n o t  be taken from a l i t i g a n t  
l i g h t l y  and never taken from him when there 
i s  a genuine i s s u e  of a m a t e r i a l  fact  present  
i n  a l a w  s u i t .  This Court, and o the r  cour t s  
of t h e  land, have upheld the  e n t r y  of summary 
judgments i n  those cases  where t h e r e  i s  no 
genuine i s s u e  of any m a t e r i a l  f a c t  and one o r  
t he  o the r  of t he  p a r t i e s  i s  e n t i t l e n o  a 
judgment as a matter of l a w .  Where t h a t  
s i t u a t i o n  appears c l e a r l y  from the  record,  
i t  i s  no t  a d e n i a l  of any c o n s t i t u t i o n a l  
r i g h t  t o  take t h e  case from the j u r y  because 
under such facts t h e  Cons t i t u t ion  does no t  
guarantee a j u r y  t r ia l .  (Emphasis by the  
Court) 
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