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ADKINS, c . J. - , 
This  cause is here  on p e t i t i o n  for w r i t  of certiorari 

supported by c e r t i f i c a t e  of the D i s t r i c t  Court of Appeal, F i r s t  

D i s t r i c t ,  t h a t  i t s  dec is ion  i n  City of Davtona Beach v. Tona- 

Rama, Inc. ,  271 So.2d 765, i s  one which involves  a ques t ion  of 

g r e a t  pub l i c  i n t e r e s t .  W e  have j u r i s d i c t i o n .  F.la. Con,st . ,  

a r t .  V, s 3 ( b ) ( 3 ) ,  F . A . R .  4.6. 

For c l a r i t y ,  t h e  p a r t i e s  w i l l  be r e f e r r e d  t o  a s  they 

appeared i n  t h e  t r i a l  cour t .  Respondents, Tona-Rarna, Inc. ,  e t  

al., w e r e  p l a i n t i f f s ,  and p e t i t i o n e r s ,  McMillan and Wright, Inc . ,  



e t  a l . ,  w e r e  defendants.  Tona-Rama, Inc. w i l l  be r e f e r r e d  

t o  as p l a i n t i f f  and McMillan and Wright, Inc.  as  defendant. 

Defendant has  owned water/property i n  Daytona Beach, 
f r o n t  

F lo r ida ,  f o r  more than 65 yea r s  and operated on t h e  proper ty  

an  ocean p i e r  extending 1,050 f e e t  over t h e  A t l a n t i c  Ocean 

as  a r e c r e a t i o n  c e n t e r  and t o u r i s t  a t t r a c t i o n .  Defendant 

provided such a t t r a c t i o n s  a s  f i s h i n g  space, h e l i c o p t e r  f l i g h t s ,  

dances and s k y l i f t .  

The t r ac t  of land upon which t h e  p i e r  begins  extends 102 

feet  no r th  and south along t h e  ocean f r o n t  and approximately 

1,050 f e e t  landward of t h e  mean high water mark. This a rea  of 

approximately 15,300 square f e e t  is  an a rea  of d ry  sand and is 

covered by water only on rare occasions during extremely high 

t i d e  and during hur r icanes .  Defendant secured a permit f o r  and 

cons t ruc ted  t h e  observat ion tower which p r e c i p i t a t e d  t h i s  liti- 

gat ion .  

diameter and t h e  diameter of t h e  tower is four  f e e t .  I t  occupies 

an a r e a  of  approximately 225-230 square f e e t  of t h e  15,300 square 

f e e t  of land t o  which defendant holds  record t i t l e .  The obser- 

vat ion  tower i s  an i n t e g r a l  p a r t  of t h e  p i e r  and can only be 

entered  from t h e  p i e r .  

The c i r c u l a r  foundation of t h e  tower i s  1 7  f e e t  i n  

Oceanward and e a s t e r l y  of t h e  dry  sand area i s  t h e  fore-  

shore,  t h a t  i s ,  t h e  a r e a  between t h e  high and low water marks 

and i s  designated he re in  as t h e  hard o r  w e t  sand a rea .  

Building permit w a s  i s sued  by t h e  C i t y  f o r  cons t ruc t ion  

of t h e  t o w e r  a f t e r  pub l i c  hear ings.  A f t e r  t h e  permit was i s sued ,  

t h e  tower was cons t ruc ted  a t  a cost of over $125,000. 

P l a i n t i f f  operated an  observat ion t o w e r  near  t h e  s i te  of 

t h e  p i e r  of defendant and p r o t e s t e d  t h e  issuance of t h e  permit.  

When work i n  connection with t h e  e r e c t i o n  of t h e  tower had pro- 

gressed t o  completion of t es t  bor ings  and o t h e r  arrangements, 

p l a i n t i f f  commenced t h i s  a c t i o n  a g a i n s t  defendant f o r  a declara-  

t o r y  judgment and in junc t ive  r e l i e f  t o  prevent  t h e  e r e c t i o n  of 

de fendan t ' s  pub l i c  observat ion t o w e r .  Among o t h e r  conten t ions ,  
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p l a i n t i f f  a l l e g e d  tha t  by continuous use of the proper ty  for 

more than 2 0  years ,  t he  pub l i c  had acquired an exc lus ive  pre- 

s c r i p t i v e  r i g h t  t o  the  use of the land of defendant.  

a p p l i c a t i o n  of p l a i n t i f f  fo r  a temporary in junc t ion  w a s  denied 

and t h e  tower was completed. 

summary judgment and a t  t h e  hear ing thereon testimony taken on 

a p p l i c a t i o n  f o r  temporary in junc t ion ,  s t i p u l a t e d  f a c t s ,  and 

a f f i d a v i t s  were submitted. 

judgment i n  favor  of p l a i n t i f f  and d i r e c t e d  the defendant t o  

remove t h e  observat ion t o w e r  wi th in  90 days. 

judgment of t h e  t r i a l  cou r t  was aff i rmed and t h e  case c e r t i f i e d  

t o  us  as being one which passes on a quest ion of g r e a t  pub l i c  

i n t e r e s t .  

T h e  

Thereafter, the  p a r t i e s  moved f o r  

The t r i a l  cou r t  en te red  a summary 

Upon appeal ,  t he  

The facts  presented be fo re  the  t r i a l  c o u r t  w e r e  no t  s u f f i -  

c i e n t  t o  support  a summary judgment which, i n  effect ,  deprived a 

land owner of meaningful use of a l a r g e  po r t ion  of the land for 

which he pa id ,  which he p r e s e n t l y  occupies i n  p a r t ,  and on which 

he pays taxes. 

T h e  land i n  ques t ion  is a p a r c e l  of white ,  powdery sand 

running between the  hard-packed d r iv ing  su r face  of Daytona Beach 

and the e x i s t i n g  seawalls. 

land i s  above t h e  normal high water mark and would be s u b j e c t  t o  

being covered by t h e  w a t e r s  of t h e  A t l a n t i c  Ocean only during 

hur r icanes  or extremely high t ides.  

B y  s t i p u l a t i o n  of t h e  p a r t i e s ,  t h e  

W e  recognize the p r o p r i e t y  of p ro tec t ing  t h e  pub l i c  i n t e r -  

est  i n ,  and r i g h t  t o  u t i l i z a t i o n  o f ,  the beaches and oceans of 

the S t a t e  of F lor ida .  

hers, nor  more proper ly  u t i l i z e d  by her people than he r  beaches. 

And t h e  r i g h t  of t he  public of access t o ,  and enjoyment o f ,  Flor- 

i da ' s  oceans and beaches has long been recognized by t h i s  Court, 

N o  p a r t  of F lor ida  i s  more exc lus ive ly  

White v. Bushes, 139 F la .  54, 190 So. 446 (1939), was a 

s u i t  brought t o  recover damages from i n j u r i e s  received by p la in-  

t i f f  White when s t r u c k  by an automobile dr iven  by defendant on 

the  beach of the A t l a n t i c  Ocean between high and low w a t e r  marks, 
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t h e  hard o r  w e t  sand area. The Flor ida  S t a t u t e  had dec lared  

t h e  hard sand a rea  t o  be a pub l i c  highway. The t r i a l  cou r t  

i n s t r u c t e d  t h e  j u r y  t h a t  t h e  pub l i c  i n  using t h e  beach for  

t h e  purpose of ba th ing  and recreation had " r i g h t s  a t  least  

equal"  t o  t h e  r i g h t s  of mo to r i s t s  on t h a t  p a r t  of t h e  beach. 

This i n s t r u c t i o n  was he ld  t o  be e r r o r ,  t h e  Court saying: 

"There i s  probably no custom more 
un ive r sa l ,  more n a t u r a l  or more anc ien t ,  
on t h e  sea-coasts,  n o t  only of t h e  United 
S t a t e s ,  b u t  of t h e  world, than t h a t  of 
ba th ing  i n  t h e  s a l t  waters  of t h e  ocean 
and t h e  enjoyment of t h e  wholesome recre- 
a t i o n  inc iden t  t h e r e t o .  The l u r e  of t h e  
ocean i s  un ive r sa l ;  t o  ba t t le  with its 
r e f r e sh ing  breakers  a d e l i g h t .  Many are 
they  who have felt t h e  l i f e g i v i n g  touch 
of i t s  hea l ing  waters and i t s  clear dust-  
f r e e  a i r .  Appearing cons t an t ly  t o  change, 
it remains ever  e s s e n t i a l l y  t h e  same. . . .  
"The Sovereign s t a t e  may i n  t h e  i n t e r e s t  
of t h e  genera l  wel fa re  au tho r i ze  t h e  beach 
o r  shore t o  be appropr i a t e ly  used as a 
pub l i c  highway. 
beaches, when t h e  t i d e  is o u t ,  a f f o r d  
marvelously p e r f e c t  highways, which a r e  
o b l i t e r a t e d  and r e - b u i l t  t w i c e  each day 
by t h e  unseen hand of t h e  Almighty. How- 
ever ,  we are of t h e  opinion t h a t  such an  
au tho r i za t ion  f o r  highway uses  must be 
s u b j e c t  t o  reasonable use of t h e  beach o r  
shore f o r  i t s  primary and long e s t a b l i s h e d  
pub l i c  purposes, f o r  which t h e  S t a t e  holds  
it i n  t r u s t ,  and subject t o  lawful govern- 
mental r egu la t ions .  

And most of our F lor ida  

"For t h e  above reasons we hold t h a t  t h e  
r i g h t  of t h e  pub l i c  t o  use t h e  beach f o r  
ba th ing  and r e c r e a t i o n a l  purposes i s  supe r io r  
t o  t h a t  of t h e  moto r i s t s  d r i v i n g  automobiles 
thereon."  190 So. 446, pp. 448-450. 

I t  i s  poss ib l e  for t h e  pub l i c  to acqu i re  an easement i n  

t h e  beaches of t h e  S t a t e  by t h e  f ind ing  of a p r e s c r i p t i v e  r i g h t  

t o  t h e  beach land. C i tv  of M i a m i  Beach v. Undercl i f f  R e a l t y  & 

Investment Co., 155 Pla. 805, 2 1  So.2d 783 (1945),  and Citv of 

Miami Beach v. M i a m i  Beach Improvement Co., 153 Fla. 107, 14 

So.2d 172 (1943).  However, i n  bo th  of t h e  cases  c i ted above 

and relied upon by the District Court of Appeal, F i r s t  D i s t r i c t ,  

i n  t h e  case sub i ud ice ,  t h i s  Court dec l ined  t o  f i n d  such pre- 

s c r i p t i v e  r i g h t  i n  t h e  pub l i c  because of t h e  absence of  an ad- 

ve r se  na tu re  i n  t h e  p u b l i c ' s  use of p r i v a t e  beach land. 
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This  Court i n  C i t v  of M i a m i  Beach v. U n d e r c l i f f  Realty 

& Investment Co., supra,  said: 

"It i s  t r u e  t h a t  i n  t h e  e a r l i e r  days pre- 
ceding t h e  remarkable development of  M i a m i  
Beach, when it had a small populat ion,  many 
persons used t h e  beach f o r  ba th ing ,  sunning 
and other r e c r e a t i o n a l  purposes. The fac t  
t ha t  t h e  upland owners d i d  no t  prevent  or 
object t o  such use i s  no t  s u f f i c i e n t  t o  show 
t h a t  the use was adverse or under a claim of 
r i g h t .  I t  has  no t  been shown t h a t  there has 
been an open, no tor ious ,  continuous and un- 
i n t e r r u p t e d  use o f  the beach by the publ ic ,  
i n  derogat ion of t h e  upland p r o p r i e t o r s '  
r i g h t s ,  for a per iod  of  twenty years ,  or for 
any per iod."  2 1  So.2d 783, p. 786. 

T h i s  Court i n  Downins v I  B i r d ,  100 So.2d 57 ( F l a .  1958), 

set f o r t h  t h e  tes t  f o r  r i g h t  of access by p r e s c r i p t i o n :  

" In  e i t h e r  p r e s c r i p t i o n  o r  adverse posses- 
s ion ,  t h e  r i g h t  i s  acquired only by a c t u a l ,  
continuous,  un in te r rupted  use by t h e  c la imant  
of t h e  lands of another ,  fo r  a prescr ibed  
per iod.  In  a d d i t i o n  the use must be adverse 
under claim of r i qh t  and must e i t h e r  be with 
the  knowledge of the  owner o r  so open, notor- 
ious ,  and v i s i b l e  t h a t  knowledge of t h e  use 
by and adverse claim of t h e  claimant  is i m -  
puted to t h e  owner. I n  bo th  r i g h t s  t h e  use 
o r  possession must be i n c o n s i s t e n t  with t h e  
owner's use and eniovment of h i s  lands and 
g u s t  no t  be a permissive use,  f o r  t h e  use 
must be such t h a t  the owner has a r i g h t  t o  
a legal a c t i o n  t o  s t o p  it, such as  an a c t i o n  
f o r  t r e s p a s s  o r  e jectment .  

"Further i n  e i t h e r  p r e s c r i p t i o n  o r  adverse 
possession,  t h e  use or possession i s  presumed 
t o  be i n  subordinat ion t o  t h e  t i t l e  of t h e  
t r u e  owner, and with his Permission and t h e  
burden is on t h e  claimant  t o  prove t h a t  t h e  
use or  possession is  adverse." (Emphasis 
suppl ied.)  (p. 64) 

If the  u s e  of a n  alleged easement is n o t  exc lus ive  and 

not  i n c o n s i s t e n t  with t h e  r i g h t s  of t h e  owner of t h e  land t o  

i t s  use and enjoyment, kt would be presumed t h a t  such use i s  

permissive rather than adverse. Hence, such use w i l l  never 

r i p e n  i n t o  easement. This  p r i n c i p l e  w a s  recognized i n  J. C. 

Vereen & Sons v. Hauser, 1 2 3  Fla. 641, 167 So. 45 (1936), where 

t h i s  Court quoted with approval from Jesse French Piano ti Orqan 

Co.  v. Forbes, 1 2 9  A l a .  471, 2 9  So. 6 8 3 ,  685, 87 Am,St.Rep. 71, 

as follows: 



"NO easement can be acquired when t h e  use i s  
by express  o r  implied permission, . . . The 
u s e r  o r  enjoyment of t h e  r i g h t  claimed, i n  
order  t o  become an easement by p r e s c r i p t i o n ,  
must have been adverse t o  t h e  owner of t h e  
e s t a t e  over which t h e  easement is claimed, 
under a claim of r i g h t ,  exc lus ive ,  continuous,  
and unin te r rupted ,  and with t h e  knowledge and 

s tance  always considered i s  whether t h e  u s e r  
is  a q a i n s t  t h e  i n t e r e s t  of the party su f fe r -  
i n s  it, o r  i n j u r i o u s  t o  him. There must be 
an invasion of t h e  partv's r i s h t ,  f o r ,  un less  
one l o s e s  somethins, t h e  o t h e r  s a i n s  nothinq." 
(Emphasis suppl ied.)  (p. 47)  

acquiescence of t h e  same. . . . _O ne circwn- 

I n  t h e  case iud ice ,  t h e  land i n  i s s u e  i s  occupied 

i n  p a r t  by t h e  Main Street  p i e r ,  a landmark of t h e  Daytona Beach 

oceanfront  for many yea r s ,  and t h e  land and p i e r  a r e  owned by 

t h e  defendant,  The p i e r  is  used a s  a r e c r e a t i o n  c e n t e r  and 

t o u r i s t  a t t r a c t i o n ,  It i s  u t i l i z e d  f o r  f i s h i n g  and dances, and 

o f f e r s  a s k y l i f t  and h e l i c o p t e r  f l i g h t s  by t h e  p re sen t  owner. 

That po r t ion  of t h e  land owned by defendant which is no t  

occupied by t h e  p i e r  has  been l e f t  free of obs t ruc t ion  and has  

been u t i l i z e d  by sunbathing t o u r i s t s  for untold decades. These 

v i s i t o r s  t o  Daytona Beach, including those who have relaxed on 

t h e  white sands of t h e  s u b j e c t  lands,  a re  t h e  l i f eb lood  of t h e  

pier. As such, they have no t  been opposed, b u t  have been w e l -  

comed t o  u t i l i z e  t h e  otherwise unused sands of p e t i t i o n e r ' s  ocean- 

f r o n t  p a r c e l  of land. 

The sky t o w e r ,  which was s u b s t a n t i a l l y  completed when t h e  

t r i a l  j udge ' s  order  h a l t e d  it, c o n s i s t s  of a m e t a l  tower r i s i n g  

176 f e e t  above t h e  ocean and a 25-passenger, a i r -condi t ioned  

gondola which was t o  be boarded from t h e  p i e r  t o  r ise,  r o t a t i n g  

slowly, t o  t h e  top of t h e  tower, remain r o t a t i n g  a t  t h e  t o p  fo r  

a f e w  minutes, and then descend. The tower u t i l i z e s  a c i rc le  

of sand only 1 7  f e e t  i n  diameter,  A bu i ld ing  permit w a s  issued 

i n  October, 1969, and t h e  p r o j e c t  was completed, represent ing  an  

investment of over $125,000, by t h e  t i m e  t h e  hear ings  were held. 

The t r i a l  judge he ld  t h a t  t h e  land upon which t h e  t o w e r  

was cons t ruc ted  was 
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"[A] pub l i c  thoroughfare,  publ ic  ba th ing  
beach, r e c r e a t i o n  area and playground." 

Upon t h i s  f ind ing ,  t h e  t r i a l  judge declared t h a t  t h e  

lands had been rendered pub l i c  by p r e s c r i p t i v e  r i g h t .  

D i s t r i c t  Court of Appeal, F i r s t  D i s t r i c t ,  a f f i rmed,  t hus  

approving t h e  d e s t r u c t i o n  of t h e  $125,000 investment and 

The 

dooming any meaningful use of t h e  proper ty  by t h e  owner. 

effect ,  t h e  owner of t h e  land is  paying t axes  f o r  t h e  sole 

I n  

b e n e f i t  of t h e  publ ic .  

As noted above, such p r e s c r i p t i v e  r i g h t  has  been recog- 

nized by t h i s  Court, and under proper circumstances is j u s t .  

However, such a s i t u a t i o n  is no t  presented i n  the case & 

i ud ice .  

The D i s t r i c t  Court of Appeal, F i r s t  D i s t r i c t ,  opined: 

"It is  our view t h a t  t h e  sporadic  e x e r c i s e  
of a u t h o r i t y  and dominion by t h e  owners 
over t h e  p a r c e l  i n  ques t ion  was not  s u f f i -  
c i e n t  t o  preserve  their r i g h t s  a s  a g a i n s t  
t h e  p r e s c r i p t i v e  r i g h t s  which accrued t o  
t h e  b e n e f i t  of t h e  pub l i c  by i t s  use of 
t h e  beach a rea . "  C i t y  of Daytona Beach v. 
Tona-Rama, Inc. ,  2 7 1  So.2d 765, p. 767. 

The  D i s t r i c t  Court a l s o  holds t h a t  t h e  t e s t  of Downinq v. 

B i r d ,  supra,  has been met. W e  cannot agree, The pub l i c  has  con- 

t inuous ly ,  and over a per iod  of s e v e r a l  decades, made unin ter -  

rupted use of t h e  lands i n  issue. 

c o u r t ,  nor t h e  D i s t r i c t  Court, reached t h e  o t h e r  requirement for 

However, n e i t h e r  t h e  t r i a l  

p r e s c r i p t i o n  t o  be proper ly  effective--adverse possession incon- 

s i s t e n t  with t h e  owner's use and enjoyment of t h e  land. 

The use of t h e  proper ty  by t h e  pub l i c  was n o t  a g a i n s t ,  b u t  

w a s  i n  fur therance  o f ,  t h e  i n t e r e s t  of t h e  defendant owner. Such 

use w a s  not  i n j u r i o u s  t o  t h e  owner and t h e r e  w a s  no invasion of 

t h e  owner's r i g h t  t o  t h e  property.  u n l e s s  t h e  owner l o s e s  some- 

t h ing ,  t h e  pub l i c  could obta in  no easement by p r e s c r i p t i o n .  

J, C.  Vereen & Sons v. Houser, supra. 
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Even if it should be found t h a t  such an easement had 

been acquired by p r e s c r i p t i o n ,  t h e  defendant-owner could make 

any use of the l and  c o n s i s t e n t  with,  o r  n o t  c a l c u l a t e d  t o  

i n t e r f e r e  with,  t h e  exe rc i se  of t h e  easement by t h e  publ ic .  

See Tifjfany, (Third E d i t i o n ) ,  V o l .  3 ,  Sect ion  

811. The erection of t h e  sky tower was c o n s i s t e n t  with t h e  

r e c r e a t i o n a l  use of the  land by the  pub l i c  and could n o t  i n t e r -  

f e r e  with t h e  exe rc i se  of any easement t h e  pub l i c  may have ac- 

qui red  by p r e s c r i p t i o n ,  i f  such w e r e  t h e  case. 

The beaches of Florida are of such a cha rac t e r  a s  t o  

use and p o t e n t i a l  development as  t o  r e q u i r e  sepa ra t e  consider- 

a t i o n  from o t h e r  lands w i t h  r e spec t  t o  t h e  e lements  and conse- 

quences of t i t l e .  The sandy por t ion  of t h e  beaches are of no 

use for farming, grazing,  t i m b e r  production, o r  residency-- 

t h e  t r a d i t i o n a l  uses of land--but has  served a s  a thoroughfare 

and haven f o r  fishermen and b a t h e r s ,  as  w e l l  as a p lace  of 

r e c r e a t i o n  for  t h e  publ ic .  The i n t e r e s t  and r i g h t s  of t h e  pub l i c  

t o  t h e  f u l l  use of the beaches should be pro tec ted .  Two states,  

Oregon and Hawaii, have used t h e  "customary r i g h t s  doc t r ine"  t o  

a f f o r d  t h e  r i g h t s  i n  beach property.  S t a t e  ex rel. Thornton v. 

Bay, 254 O r e .  584, 462 P.2d 671 (1969);  I n  re: Ashford, 50 Hawaii 

314, 440 P.2d 76 (1968). See also Fla. Law Review, Easements: 

J u d i c i a l  and L e s i s l a t i v e  Pro tec t ion  of t h e  P u b l i c ' s  Riqhts i n  

F l o r i d a ' s  Beaches by W. Roderick Bowdoin, Vol. XXV, N o .  3, p p  586- 

590 (Spring 1 9 7 3 ) .  

As s t a t e d  i n  Ti f fany  Real Property, (Third E d i t i o n ) ,  Vol, 

3, 935: 

" In  England, persons of a c e r t a i n  l o c a l i t y  
or of a c e r t a i n  class may have, by immemorial 
custom, a r i g h t  t o  make use of l and  belonging 
t o  an  ind iv idua l .  Thus, t h e r e  may be a custom 
f o r  t h e  i n h a b i t a n t s  of a c e r t a i n  town t o  dance 
o r  p l ay  games on a p a r t i c u l a r  p iece  of land 
belonging t o  an  ind iv idua l ,  o r  t o  go thereon 
i n  order  t o  g e t  w a t e r .  So t h e r e  may be a cus- 
tom f o r  fishermen t o  d ry  n e t s  on cer ta in  land, 
o r  for persons i n  a c e r t a i n  t r a d e  ( v i c t u a l e r s )  
t o  erect booths upon c e r t a i n  p r i v a t e  land during 
a f a i r .  The custom, t o  be v a l i d ,  'must have 
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cont inued from t i m e  i m m e m o r i a l ,  wi thout  
i n t e r r u p t i o n ,  and as  o f  r i g h t ;  it must be 
c e r t a i n  as t o  t h e  p l a c e ,  and  a s  t o  t h e  
persons ;  and it must be c e r t a i n  and reason- 
able as  t o  t h e  s u b j e c t  matter or  r i g h t s  
created, 

. . .  
"Occasional ly  i n  t h i s  count ry  it has  

been decided t h a t  r i g h t s  t o  use  p r i v a t e  
land cannot  t h u s  be created by custom, f o r  
t h e  reason t h a t  t hey  would t e n d  so to burden 
land  as t o  i n t e r f e r e  wi th  i t s  improvement 
and a l i e n a t i o n ,  and also because t h e r e  can 
be no usage i n  t h i s  count ry  of an i m m e m o r i a l  
c h a r a c t e r .  I n  one state,  on t h e  other hand, 
t h e  e x i s t e n c e  of such customary r i g h t s  is  
a f f i rmed ,  and i n  o t h e r s  t h i s  i s  assumed i n  
d e c i s i o n s  adve r se  t o  t h e  e x i s t e n c e  of t h e  
r i g h t  i n  t h e  p a r t i c u l a r  case." (pp. 623- 
624) 

I f  t h e  r e c r e a t i o n a l  use  of t h e  sandy area a d j a c e n t  t o  mean 

h igh  t i d e  has  been a n c i e n t ,  reasonable ,  wi thout  i n t e r r u p t i o n  

and free from d i s p u t e ,  such use ,  a s  a matter of custom, should 

n o t  be i n t e r f e r e d  w i t h  by t h e  owner. However, t h e  owner may 

make any use  of his p r o p e r t y  which i s  c o n s i s t e n t  wi th  such pub- 

l i c  use  and n o t  c a l c u l a t e d  t o  i n t e r f e r e  wi th  t h e  e x e r c i s e  of 

t h e  r i g h t  of t h e  p u b l i c  t o  en joy  t h e  dry sand area a s  a recre- 

a t i o n a l  a d j u n c t  of t h e  w e t  sand or fo re shore  area. 

Th i s  r i g h t  of customary use of t h e  d r y  sand area of t h e  

beaches by t h e  p u b l i c  does n o t  create any i n t e r e s t  i n  t h e  land  

i t se l f .  Although t h i s  r i g h t  of use  cannot  be revoked by  t h e  

land owner, it i s  s u b j e c t  t o  a p p r o p r i a t e  governmental r e g u l a t i o n  

and may be abandoned by t h e  p u b l i c .  The r i g h t s  of t h e  owner of  

t h e  d r y  sand area may be compared t o  r i g h t s  of a part-owner of 

a land-locked nannavigable lake, a s  desc r ibed  i n  Duval v, Thomas, 

114 So.2d 791 (Fla. 1959) .  

Testimony was presen ted  t h a t  t h e  p u b l i c ' s  p resence  on 

t h e  land  and i t s  use  of t h e  land  was n o t  adverse  t o  t h e  i n t e r -  

est  of defendant ,  b u t  r a t h e r  t h a t  t h e  d e f e n d a n t ' s  Main S t r e e t  

p i e r  re l ied on t h e  presence  of such seeke r s  of t h e  sea for  i t s  

bus iness .  Thus, t h e  i s s u e  of  a d v e r s i t y  was c l e a r l y  raised and 

t h e  evidence f a i l e d  t o  show any adve r se  use  by t h e  p u b l i c .  I n  

f a c t ,  t h e  c o n s t r u c t i o n  of t h e  sea t o w e r  was c o n s i s t e n t  w i th  t h e  
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gene ra l  r e c r e a t i o n a l  use by t h e  pub l i c .  

may cont inue t o  use t h e  d ry  sand area for t h e i r  usua l  recre- 

The gene ra l  p u b l i c  

a t i o n a l  a c t i v i t i e s ,  n o t  because t h e  p u b l i c  has  any i n t e r e s t  

i n  t h e  land i t s e l f ,  b u t  because of a r i g h t  gained through 

custom t o  use t h i s  p a r t i c u l a r  area of t h e  beach as they  have 

without  d i s p u t e  and without  i n t e r r u p t i o n  f o r  many years. 

The d e c i s i o n  of t h e  D i s t r i c t  Court of Appeal i s  quashed 

and t h i s  cause is remanded t o  the  D i s t r i c t  Court with  i n s t r u c -  

t i o n s  t o  f u r t h e r  remand the  same t o  t h e  t r i a l  c o u r t  f o r  t h e  

purpose of e n t e r i n g  f i n a l  judgment for defendant.  

I t  is so ordered. 

M c C A I N ,  DEKLE and CARLTON ( R e t i r e d ) ,  JJ., Concur 
ERVIN, J. ,  Dissents  with opinion 
BOYD, J . ,  Dissents  wi th  opinion 
MAGER, D i s t r i c t  Court Judge, Concurs i n  _part  and d i s s e n t s  i n  
par t  with opinion 
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BOYD, J.? Dissenting 

I respectfully dissent. 

Historians estimate that the North American continent 

has been inhabited by man for at least ten thousand years, and 

that, at the time Columbus discovered America, twenty-five 

thousand Indians lived in Florida.  
1 

One does not have to be a Chamber of Commerce pub- 

licity director to assume that these earliest of Floridians 

enjoyed the beautiful sandy beaches at Daytona. 

followed by countless Europeans, and, for many decades, the 

City of Daytona Beach has exercised dominion over the beaches, 

as if the beaches were awned and controlled by the City 

government. Thus, the case before us obviously presents a 

unique situation in which the land has been treated by the 

public and local government for many decades as publicly 

owned land. The public has used it for  swimming, hiking, 

auto driving, and related purposes fo r  a period much longer 

than twenty years, without interruption. The City has furnished 

police, sanitation, life guard, and other municipal services, 

normally provided to City-owned beach property, during said 

time. 

records as privately owned, and the payment of taxes, the 

property has had all the attributes of a publicly owned beach 

continuously for  more than twenty years. Surely, when the 

present owner purchased the land in question, it was common 

knowledge that the public had, for centuries, used both the 

wet and dry sand near the ocean for recreational purposes. 

They were 

- 

With the exceptions of being registered in the public 

The majority view holds that prescriptive rights 

f o r  the public could occur only by uses adverse to the owner. 

However, as many courts have noted: 

1 
See C. W. Tebeau, A History of Florida (1971). - 
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"The ultimate burden of proving a prescriptive 
right rests on the claimant or one who is to be 
benefited by its establishment, and he must clearly 
show that a l l  the elements necessary to constitute 
a valid claim to such a right are present. There 
is a conflict of authority, however, as to whether 
the use of a claimed easement by prescription raises 
a presumption of permissive use or  a presumption of 
adverse user. It is held in some cases that where 
a claimant has shown an open, visible, continuous, 
and unmolested use of land for  the period of time 
sufficient to acquire an easement by adverse user, 
the u s e r  will be presumed to be adverse and under 
a claim of right, so as to place upon the owner of 
the servient estate, in order to avoid the acquisi- 
tion of an easement by prescription, the burden of 
rebutting this presumption by showinq that the use 
was Dermissive. " L 

If this building be permitted to stand, then the owner 

might well next decide to erect a gargantuan hotel on the prop- 

erty, and the adjoining property owners, demanding equal pro- 

tection of the law, might then begin to construct a series of 

hotels along the waterfront--similar to the series that now 

exists along the East side of Collins Avenue in Miami Beach. 

This would form a concrete wall, effectively cutting off any 

view of the Atlantic Ocean from the public. A repetition of 

the concrete wall created by such buildings would be extremely 

detrimental to the people of this State and to our vital 

tourism industry. 

In my opinion, the trial court and the District Court 

of Appeal, First District, were correct in ordering the struc- 

ture removed, f o r  the reason that it encroaches upon the pre- 

scriptive rights of the public. 

The record shows that the building was constructed, 

with a building permit granted by the City of Daytona Beach, 

apparently in good faith by the owner of record, who has been 

paying taxes on the property, and whose equitable rights 

should not be completely ignored. The trial court should re- 

quire an accounting of all costs expended and all income re- 

ceived from this recreational structure, and if the money re- 

ceived thus far from the investment has not reimbursed a l l  of 

2 
25 Am.Jur.2d Easements and Licenses S119(1966).(Foot- 

notes omitted.) (Emphasis supplied.) For the sake of brevity, 
the reader is referred to the cited section, and its respective 
1973 Annual Cumulative Supplement wh over twenty-five cases, 
in support of the emphasized portion %fethE: foregoing quote, are 
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those who have invested in the facility in good faith, 

should be allowed to recoup their investments before removal 

of the structure. 

elimination of a non-conforming use would apply here. 

they 

The equitable principles involved in the 

The majority opinion ably defines the law generally 

applicable to beach properties. 

use of dry sand beach property by individuals or groups f o r  

recreational purposes does not establish prescriptive ease- 

ments. 

of beach lots would have questionable titles. 

the majority opinion only because the property here in ques- 

tion is totally unique in character by its treatment and use 

as a public beach f o r  many decades. 

same unique characteristics should be affected by any decision 

against this owner. 

The intermittant, occasional 

If such were the law of this state, countless thousands 

I dissent to 

Only property having the 

I offer no comment or opinion as to how fa r  back from 

the wet sand the owner should be denied building privileges, 

but I don’t think the government can collect  taxes while 

denying the owner some reasonable use of the property not 

in conflict with the prescriptive rights of the public. 

Therefore, I respectfully dissent to the majority 

opinion, and would affirm the decision of the District Court 

of Appeal, First District. 



Ervin, J., Dissenting, 

I concur with much of the  reasoning and the conclu- 

sions of Justice Boyd reilected in his excellent dissent, 

It is clear to me tha t  the majority has no sound 

basis in law to substitute its judgment on the instant facts 

f o r  the prescriptive easement findings of the  t r i a l  judge 

affirmed by the District Court. The cases are legion t h a t  

factual findings upon issues such as are presented in t h i s  case,  

i . e . ,  primarily whether a public easement had accrued should 

not  be appellately disturbed. 

$2669, pp. 6 3 5 - 6 4 1  incl,; Holding 

893; Carol ina Lumber Coo v. Daniel (Fla.  App.) 97 So.2d 156. 

See 5 A. C.J,S. Appeal and Error 

v. Holding (Fla.)  46 So.2d 

The decision of  the District Court upholds a factual 

determination of the Circuit Court that  the existence of the 

observation tower constructed by petitioners McMillan and Wright, 

Inc., denied the public the full use of the beach area involved 

in t h i s  litigation as a thoroughfare, bathing beach, and play- 

ground - which had been used as such by the public  "openly, 

notoriously, continuously and uninterrputedtr f o r  over twenty 

years 

On appeal thci District Court ruled: 

"It is our view t h a t  the sporadic exercise of 
authority and dominion by the owners over the parcel 
in question was no t  sufficient to preserve their 
r i g h t s  as against the  prescriptive rights which 
accrued- t o  the benefit of the  pubgic by its use of 
the beach area. 

* * *  
"Based upon the  foregoing authorities, [City of Miami 
Beach v. M i a m i  Beach Improvement CO., 14 So.2d 172 
(Fla, 1 9 4 3 ) ;  City of Miami Beach V. Undercliff Realty 
6r Investment Co., 21 So.2d 783 (Fla. 1 9 4 5 ) ;  Downing 
v. Bird,  108 So.2d 57 (Fla. 2958)J we conclude t h a t  
the trial court appl i ed  correct principles of law to 
the facts found by L t  i n  holdin that t he  public has 

t t  acquired use and enjoyment of t a e s o f t  sand area. . . 



Upon pe t i t i on  f o r  rehearing,the D i s t r i c t  Court filed 

a follow-up opinion which indicated t h a t  its decis ion was not 

based upon public po l i cy  notions concerning access t o  beaches 

and coastal areas, but t ha t  i t  was based on the  ancient doctr ine 

of prescr ip t ive  easement. 

- 

While I think that under the particular facts of t h i s  

case the  finding below of a prescriptive easement i n  favor of the 

publ ic  t o  the i n s t a n t  beach area should be affirmed, I bel ieve 

a broader view of the l a w  i s  appl icable  which if pronounced by 

t h i s  Court would afford more r e a l i s t i c  protect ion of the public's 

r i g h t s  not only Fn t h e  subject beach area but t o  hundreds of 

m i l e s  of Florida beaches which have been used by Florida inhabi- 

tants from time immemorial. 

I think the l a w  of custom a p p l i e s .  This concept is 

expl icated in the  University of Florida Law Review Volume XXV,  

Spr ing  1973 Number 3 ,  pages 590 to 5 9 2 ,  incl. See S t a t e  ex rein 

Thornton v. Hay, 254 Ore. 584, 462 P.2d 6 7 1  (1969). 

What i s  overlooked by the majority I s  that as to 

prescr ip t ive  public coas ta l  areas, navigable waters, t i d e  lands 

and sovereignty lands, the judiciary has a positive and solemn 

duty as a last r e s o r t  t o  pro tec t  the publicfs rights t o  the 

enjoyment and use of any of such lands. There is ample precedent 

of  this Court to afford t h i s  protect ion,  including those relat- 

ing  t o  the  inal ienable  trust doctr ine in sovereignty lands and 

navigable areas. Cf. S t a t e  ex rel. E l l i s  V. Gerbing (1908), 

56 Fla. 603, 47 So. 353, and Hayes v. Bowman (Fla.  1957), 9 1  So.2d 

795. 
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In th i s  case the majori ty  refuses t o  accede t o  

a posit ive f inding of the Courts below t h a t  t h e  public pre- 

scriptively owned and enjoyed t h e  famed Daytona Beach frontage 

sand area (even t o  the extent of using it for a race course) 

for years far exceeding the period necessary for t he  exclusion 

of any private interest therein,  

of common knowledge 

use of the  At l an t i c  Ocean coastal area opposite t h e  City of 

Daytona Beach. 

The f ind ing  below is a matter 

t o  anyone familiar with the h i s to ry  and 

This precedent of the Court majority is a r e g r e t t a b l e  

and unfortunate one which w i l l  serve t o  render more uncertain 

t h e  r i g h t s  of the general public t o  enjoy Florida's prescrip- 

tive public beach areas which h i s t o r i c a l l y  they have SO long 

enjoyed. 

fur ther  prEvate,commercial intrusions and obstructions upon 

publ ic  domain areas which have been 

immemorial. 

It w i l l  encourage, as Justice Boyd so ably points out, 

used as such i;ince time 

The majority decision is of the same genre as the 

holdings i n  Daniel V. S h e r r i l l  (Fla .  1950), 48 So.2d 736; Trustees 

of Internal Improvement Fund v. Lobean ( F l a .  19611, 1 2 7  Sg.2d-98, 

Zabel v. P i n e l l a s  County Water and Navigation Control Authority 

(Fla. 1965), 171 So.2d 376, and Trustees of Internal . - _ Improvement __ 

Fund v. Wetstone (Fla. 19691, 222 So.2d 10, and similarly declines to 

. . - - - . . . __ . . - . - - - . - 

. . .. -~ -. .- . _ _  - 

. . .. .- - . - . - _ __ . . -_ -_ __.-- . - - . . -. - .. 

_ - -_ __ -- .- - - - - ._ _- 

protect the paramount interests of the  public in public land 

areas,but i n  t h i s  case the  decision rests upon even less tenable 

grounds. With Florida's population burgeoning and its recreational 

needs multiplying by leaps and bounds, t he  Staters courts can ill 
be 

a f f o r d  any longer toErofligate with its public areas and allow 

them t o  be frittered away upon outmoded pretexts for commercial 

exploitation. 



MAGER,  Associate Just ice ,  dissenting, in par t ;  concurring, in part:  

I find myself in the somewhat unusual position of disagrceing with 

the reasoning and conclusions of the majori ty  insofar as it E;.til!; to 

recognize the establishment of the prescr ip t ive  r igh ts  of the public 

to  the beach areas in question; but, a t  the same t ime ,  Lip-wing with the 

r e su l t  reached  by the majori ty  insofar as it would not dix-cct the r emova l  

of the observation tower built during the pendency of litigation. I t h e r e  - 

fore must concur wich the reasoning and conclusions of Jus t ices  Erv in  and 

Boyd t o  the extent that t he re  has accrued  in favor of the public a pre- 

scr ip t ive  easement  to  the beach area in dispute. I cannot, however, 

subscr ibe  to  the minority views that the  observation tower must be to rn  

down. 

L 

In my view,thc application of the well es tabl ished pr inciples  of law 

re la t ing  to  public prcscr ip t ive  easemen t s  must be made t o  depend upon 

the pecul iar  fac ts  and c i rcumstances  of each  case. A ta i lor  -made 

application of these  pr inciples  is more poignantly evident in declaratory 

proceedings where mandatory injunctive relief is sought, 

In an equitable procceding,whcrc thecour t  s t r i v e s  t o  do equity 

a m i d s t  a n  a t m o s p h e r e )  e n c o m p a s s i n g .  n h o  t p r e s e r v a ~  

tion of public beach areas, on the one hand, and a recognition of the 

pr iva te  ownership of property,  on the o ther  hand, the cour t s  must and - 

should endeavor to  balance the equities ofit  he p a r  t i e s , . In LoeEflcr 

v. Roe, 69 So.2cl 331 (Fla. 1954), this  Court  pointed out that it is a 

fundamental principle of equity that cour t s  will not r equ i r e  the per formance  

of an ac t  where the h a r m  t o  the person  coerced is wholly disproportionate 

to the benefit of the other  par ty .  

or "balance of conveniences" is se t  for th  in 17 F l a .  J u r .  Injunctions, 

Sec. 24, as follows: 

The  doctr ine of "comparative injury" 
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" Situarions may exis t  that r equ i r e  application of the 
principle of balancing the re la t ive  conveniences of the  
pa r t i e s ,  the r u l e  being that equiay will not r equ i r e  by 
injunction the performance of an act where the  h a r m  to 
t h e  person  coerced is wholly disproportionate to the  benefit 
of the other par ty ,  or,  indeed, when greater injury and 
inconvcnicncc will result to the  defendant from an injunction 
than will bc caused to thc plaintiff by its refusal .  ' I  

See also 40 A.L.K.3d 601. 
An application of this  concept is appropriate  

under the facts and c i rcumstances  of the case sub judice. The observa- 

tion tower ,  which was built in good fai th  by the  owner of record on what 

he perceived t o  be / "own land", occupies "an area of approximately 225 

to 230 squa re  feet" of the 15,300 squa re  feet in dispute. It would seem to m e  that 

tlic observation tower c a n  r e main intact without abrogating the public 's  

p rescr ip t ive  easement  in t h e  15,000 some  odd square feet of otherwise 

unencumbered beachfront. 

his 

Under these Circumstances public and pr iva te  u s e  can  operate in 

tandem. The public in te res t  is thus fully p re se rved  without completely 

obliterating the vest iges  of pr iva te  ownership.  
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' .  

IN TFIE SUPREivIE COURT OF FLORIDA 

JANUARY TERM, A .  D, 1973 

THE CITY OF DAYTON24 BEACH, a municipal 
c o r p o r a t i o n  organized and existing under  
the l a w s  of the  S t a t e  of F l o r i d a ;  McMPLZnN AND 
WRIGHT, INC.,, a F l o r i d a  corporation: and HARRY 
DOAN, 

p e t i t i o n e r s ,  

vs. 

TONA-RAM!, I N C . ,  a F l o r i d a  corporation; THE 
STATE OF FLORIDA BOARD OF TRUSTEES OF TEU 
INTERIISAL IMPROVEMENT TRUST FUND: J. DONALD 
JARRETT;  and ELMO D . JARRETT, 

Respondents. 

** 

** 

* 'k 

** 

** 

x*  

** 

** 

** 

Case No, 43,352 

PER CURIAM 

Th i s  cause is before  us to review the d e c i s i o n  of t h e  

D i s t r i c t  Court: O E  Appeal, First D i s t r i c t ,  in C i t y  of Daytcina Beach 

vs. Tona-Rama, ~ n c . ,  271 So,2d 765, a decis ion c e r t i f i e d  by the 

r i i s t r lc t -  C o u r t  as p a s q i n y  on a yusztion of qrea t  1~i~b1i.c Intcccst, 

Tile h v e  j u r i - s d i c t - i o n  of the r a i i r p  iindP+. I Iiri alyl-hnri +:7 nf 

S e c t i o n  3 ( b )  3 ,  A r t i c l e  V, C o n s t i t u t i o n  of Florida, F.A,R, 4.6, 



I '  

The decision of the District Court upholds a factual 

dcterrnirvt i .on of the Circuit Court that the existence of the 

observa t ion  tower constructed by P e t i t i o n e r  McMillan and Wright, 

Inc. denied  the p u b l i c  the full use of the beach area involved  i n  

t h i s  litigation as a thoroughfare ,  bathing,beach, and playground-  

which had been used  as such by the p u b l i c  "open ly ,  notoriously, 

continuously and uninterrupted" f o r  over twenty years. 

On appea l  the  District c o u r t  r u l e d :  

"It is our v i e w  that t h e  sporadic  exercise of 
authority and dominion by the owners over the parcel 
in question was not sufficient to preserve t he i r  
rights as against the prescriptive rights which 
accrued t o  t h e  benefit of the p u b l i c  by its use of 
the beach a rea .  

* * *  

"Based upon the  foregoing  a u t h o r i t i s ,  [City of Miami 
Beach v. M i a m i  Beach Improvement Co., 14 So,2d 172 
(Fla.1943); City of M i a m i  Beach v. undercliff Realty 
& Investment Co,, 2 1  So.2d 783 (F la .1945) ;  Downing 
v, B i r d ,  100 Sa.2d 57 (Fla.1958)] we c o n c l u d e  t h a t  
t h e  trial court applied correcI&rinciples of l a w  to 
the facts found by it i n  holding t h a t  the p u b l i c  has  
a c q u i r e d  use and enjoyment of the s o f t  sand area. . . . I '  

Upon petition for rehearing t h e  District Court  f i l e d  a 

follow-up o p i n i o n  which indicated t h a t  i t s  decision was n o t  based 

upon p u b l i c  p o l i c y  notions concerning access to beaches and c o a s t a l  

a r e a s ,  b u t  t h a t  it was based on the ancient d o c t r i n e  of prescriptive 

I 

; easement . 
--.- A f t e r  argument here and upon careful consideration of the . -  .....,.., .. 

record and briefs, w e  hold that the D i s t r i c t  Court of Appeal has 

c o r r e c t l y  d e c i d e d  the cause and its decisions, bo th  the o r i g i n a l  and 

as addcd to on r e h e a r i n g , a r e  adopted as the ru l i .n r :  of t h i s  ~ o u r k .  

Accord ing ly ,  the writ, of ce r - t i o ra r i  is discharged ,  

It is so ordc:r:*cd. 



ERVIN, J., s p e c i a l l y  concur r ing :  

I concur  in t he  foregoiny  P e r  Curiam opin ion  and judgment 

answering the ce r t i f i ed  question. 

While I t h i n k  t h a t  under t h e  p a r t i c u l a r  facts of t h i s  case 

the Eind ing  of a p r e s c r i p t i v e  easement i n  favor  of t h e  public t o  t h e  

i n s t a n t  beach area should be affirmed, I b e l i e v e  

the l a w  is applicable which if pronounced by this C o u r t  would afford 

more r e a l i s t i c  p ro tec t ion  of the public’s r i g h t s  not only in the subjec t  

beach area but to hundreds of m i l e s  of F lo r ida  beaches which have been 

used by F l o r i d a  i n h a b i t a n t s  from time immemorial. 

i 

a broader view of 

I t h i n k  t h e  l a w  of custom applies, This concept i s  explicated 

in the University of F l o r i d a  Law Review V o l u m e  XXV, Spring 1973  Number 

3 pages 590 to 592 incl. 

584 ,  4 6 2  P.2d 671 (1969). 

See S t a t e  ex rel. Thornton v.  H a y ,  2 5 4  Ore. 

- 3 -  
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\ BOYD, J., Concur r ing  in P a r t  and Dissenting in Part: 
\ 
'1 

The r i g h t  of pr iva te  ownership of real and personal  
i 

property is protected by the Federal and S t a t e  Constitutions, 

and is basic to our system oE law and government. Proper ty  

cannot be taken from an owner without due process of law. 
1 

The right of the p u b l i c  t o  acquire p r e s c r i p t i v e  easements 

i n  property has been recocJnized: in  the English cornon law 

and i n  t h i s  count ry  as a lawful means of usurp ing  for the 
i 

public certain beneficial interests in private real property. 

Nevertheless, t h e  current scarcity of land and our  recent 

concern for ecology must not afford'a basis for the public 

to appropriate for its use  the private property of others 

by relaxing traditional guidelines on $.the s u b j e c t .  
1 ( A j 7  flaLjJfhe case before us obviously presents a unique situa- 

-*/' 

t i o n  in which the land has been t reated ' . ,by t h e  public s d  

local government for many decades as p u b l i c l y  owned land .  

T h e  public has used it for swimming, hiking, a u t o  d r i v i n g  
I ," 1 

and re la ted purposes for a period much longer t han  twenty 

years, without i n t e r r u p t i o n J  T-h 

t ..,I 

+;< I -̂,. y+J; ' P  

" .  

a- 

+ 
"4 

"-----J --& 

' 
J,/ B W . ? i t h  the exceptions of being registeked in the ;3ublic ,' 

+ -  records as p r i v a t e l y  owned, and the payment o f  taxes, t h e  prop- - >. 
,~ , % 

f >  , 
erty has had all the attributes of a p u b l i c l y  owned beach 

* .  ~ . .  

continuously f o r  more than twenty years. 

I t  i s  o n l y  in those instances the beaches 

have been treated as  "public" generally, i n c l u d i n g  the 

f u r n i s h i n g  of such services a s  policc, san ika t ion ,  life 

g u x d ,  and similar governmental services, as thouqh govern- 

mentally owned, t h a t  a p r e s c r i p t i v e  r i g h t  can accruet. Here, 

of course,  there is a m p l e  ev idence  in the record to e s t a b l i s h  



I .  

a presc r ip t ive  easement in the public t o  u s e  the beach 

for t h e  same purposes a s  kt has done for many decades. How- 

ever, the right of the public to use the area f o r  recreation 

does not prec lude  t h e  u s e  of said property by the record 

owner f o r  reasonable purposes no t  totally inconsistent with 

the use of the prope r ty  by the pub l i c .  The construction of 

an observation tower seventeen feet i n  diameter to be used 

by the public i n  connec t ion  with other recreational PUKPOS~S, 

such as those connected with the already existing amusement 

pier, located just n e x t  to the tower and stretching com- 

p l e t e l y  across the beach, is not so t o t a l l y  inconsistent. 

If the owner had constructed upon the beach a warehouse 

covering all of his l and ,  the i n t e r f e r e n c e  with the public's 

use  would clearly n o t  be permitted by law--but such i s  simply 

not t h e  case here .  

For countless centuries, the p u b l i c  has played upon, 

and used, privately owned beach lands in Flo r ida  w i t h  and 

w i t h o u t  consent of t h e  owners. Such intermittent uses have 

never created prescr ipt ive easements. 

Such easements ar i se  on ly  where the proper ty  is 

treated for over twenty years as public proper ty  and is so 

regarded by the public and loca l  government f o r  sa id  period 

of time, For such proper ty ,  the government must f u r n i s h  

police, sanitation, and life guard services, and otherwise 

treat the same as public property.  Those a t t r i b u t e s  have 

long been p r e s e n t  here and clearly establish a prescr ip t ive  

easement. 

The s t r u c t u r e ,  however, should n o t  be torn down. It 

would be unconscionable and p9rhaps unconstitutional to accept 

taxes  from an owner hav ing  co lo r  of t i t l c  f o r  g e n e r a t i o n s ,  

and then  have the same government r e fuse  to honor the reason- 

ab le  use  oE the propc r ty  Sy the owner. There is r o ~ m  on t h i k ;  

hczc;; $;; ty,; 1;;;; fo r  b\; t:; .I- 1-. - ".--- - .- - . -1 -! 1- - 1 1 .  
LI lG  W Y V I 1 C ; L  U l l U  L * l C  pLlU.LlL.  
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A D K I N S  J., Dissenting : 

Respectfully, I must dissent. I do not feel t h a t  

t h e  fac ts  presented before the t r i a l  court were s u f f i c i e n t  

to support a summary judgment which, i n  e f fec t ,  deprived a 

l a n d  owner of meaningful  use of a large portion of the land 

for which he paid,  whi-ch he presently occupies in p a r t ,  and 

on which he pays t a x e s .  

The land i n  ques t ion  is a parcel of white, powdery 

sand running between the hard-packed d r i v i n g  surface of Day- 

tona Beach and t h e  e x i s t i n g  seawalls. B y  s t i p u l a t i o n  of the  

parties, t h e  land is above the normal high watermark and 

would be subject to being covered by the w a t e r s  of the  Atlan- 

t i c  Ocean only  during hurricanes 03: extremely high t i des .  

My dissenting voice i s  n o t  t o  t h e  propriety of protect- 

i n g  t h e  public i n t e r e s t  i n  and r i g h t  t o  utilization af the  

ida is more exclusively hers, no r  more PrOpeKly u t i l i z e d  by 

her people than her beaches. And the right of the public of 

access t o  and enjoyment of Florida's oceans and beaches has 

long been recognized and even eulogized by this Court: 

"There i s  probably no custom more uni- 
versal, more n a t u r a l  or more ancient, on 
the sea-coasts, not only of the United 
Sta tes ,  b u t  of the w o r l d ,  than t h a t  of 
bathing i n  the s a l t  w a t e r s  of t h e  ocean 
and the enjoyment of the wholesome recre- 
a t i o n  i n c i d e n t  thereto. The l u r e  of the 
ocean i s  u n i v e r s a l ;  t o  battle with i t s  
refreshing breakers a delight. Many a m  
thcy who have felt t h e  lifegiving touch 
of its healing waters and its clear dust-  
free air, Appearing constantly t o  change, 
it remains ever essentially t he  same. . . . 
The people of Florida--a State blessed w i t h  
probably t h e  f i n e s t  h a t h i n g  bcachcs in t h e  
world--are no exception to the rule. WE.: 
love the oceans w h i c h  su r round  our Sta t e .  
We, and our visitors too, enjoy bathing 
in their r e f r e s h i n g  waters," W2iit.c v. 
Huqhes, 139 F l a .  54, 19c) So, 446, pp- U S -  
449 ( 1 9 3 9 ) .  

The right- of the pu'blic to pro-tact its in-terests in the 



prescriptive right to the beach land .  City of M i a m i  Beach 

v. Undercliff  Realty & Investment Co., 155 Fla. 8 0 5 ,  21 

So.2d 783 (1945) ,  and C i . t y  of Miami Beach v. M i a m i  Beach 

Improvement Co., 153 Fla. 107, 14 So.2d 172 (1943). How- 

ever, in bath of the cases ci ted above and relied upon by the 

D i s t r i c t  C o u r t  of Appeal, F i r s t  D i s t r i c t ,  in the case @ 

iudice, this C o u r t  declined t o  find such presumptive right i n  

the public because of the absence of an adverse n a t u r e  in the 

public's use of private beach l and .  This Court has set  f o r t h  

t h e  t e s t  f o r  r i g h t  of access by prescription: 

"In ei ther  prescription or adverse posses- 
sion, the right is acquired only  by actual, 
cont inuous,  u n i n t e r r u p t e d  use by the c la iman t  
of the lands of another, for a prescribed 
period. In a d d i t i o n  the use must be adverse 
under claim of riqht and must either be w i t h  
the knowledge of the owner o r  so open, notor- 
ious, and visible that knowledge of the use by 
and adverse claim of t h e  claimant i s  imputed 
t o  the  owner. I n  both  r i g h t s  t h e  use of posses- 
sion must be inconsistent w i t h  the owner's use 
and enjoyment of h i s  lands  and  must n o t  be a 
permissive use, far the use must be such t h a t  
the owner has a r i g h t  t o  a l e g a l  action t o  
stop it, such as an ac t ion  f o r  trespass or 
ejectment. 

"Further in either prescription or adverse 
possession, the use or possession i s  presumz 
to be in subordination to t h e  t i t l e  of the t r u e  
owner, and with h i s  permission and the burden 
i s  on t h e  claimant to prove that t h e  u s e  o r  
possession i s  adverse." (Enphasis supplied) 
Downinq v, Bird, 100 So.2d 57, p. 64 (F la .  
1958). 

In the case sub judice, the land i n  i s s u e  i s  occupied 

in p a r t  hy the Main Street P i e r ,  a landmark of the Daytona Beach 

oceanfront for many years, and the land and p ie r  are held by 

record t i t l e  by the  defendant i n  thc trial court, McMillan & 

Wright,  I n c , ,  (petitioner here). The p ic r  is used  as a recrea- 

t i o n  center  and tourist a t t r a c t i . o n  and is u t i l l i z e d  for f i s h i n g  

and dances, a n d  o f f e r s  a skylift and helicopter flights addcd by 

the present owner - 
Tha t  p o r t i o n  of the l a n d  owned T3v pe t i t i one l -  which is not 

occupied by thc p i c r  has been l e f t  Eree of obstruction, a n d  has  

. , L < l  .- , .A lp .v  # . * L m l - - L l . ; . - - +  1 . _ - " ._ ) - .A -  f-., 
u < - L l A  uc I A l A t u  Lay a u A L r + t u  I . I l . L l i y  L 0 u L 1 3  L a  LuL ililtold d c ~ ~ d e > ~ .  'The32 



visitors to Daytona Beach, including those who have relaxed 

on t h e  white sands of the subject lands,arc t h e  lifeblood of 

the p i e r .  A s  such, they have n o t  been opposed, but have 

been welcomed to u t i l i z e  the otherwise unused sands of peti- 

tioner's oceanfran t  parcel of land. 

The present controversy arose when the C i t y  of Daytona 

Beach, another petitioner here,  approved a p lan  to allow fo r  

t h e  construction of an observat ion tower on t h e  land a d j a c e n t  

t o  the  p i e r  which surpassed t h e  ordinary height restrictions 

f o r  such buildings on t h e  beach. The Sky T o w e r ,  which w a s  

substantially completed when t h e  t r i a l  judge's order halted 

it, consists of a metal tower rising 176 feet above the ocean 

and a 25-passenger, air-conditioned gondola which was t o  be 

/ boarded f r o m  -the pier t o  r i se ,  r a t a t ing  slowly, to the top of 

1 the  tower, remain  r o t a t i n g  at the top  for a few minutes, and 

then descend. The t o w e r  utilizes a circle of sand only 17 

feet in diameter. A building permit was issued in October, 

1969, and t h e  portion was completed, representing an i nves t -  

ment of over $125,000, by the t i m e  the hearings w e r e  held. 

The trial judge held  t h a t  t h e  land upon which the tower 

was constructed was 

"[A] public thoroughfare,  public bath ing  
beach, recreation area and playground," 

Upon t h i s  finding, t h e  t r i a l  judge decl.ared t h a t  the 

l ands  had been rendered public by prescriptive riqht- The D i s -  

t r i c t  C o u r t  of Appeal, F i r s t  D i s t r i c t ,  affirmed, t h u s  approving 

the destruction of the $125,000 investment  and doorning any mean- 

i r i q f u l  use of the  p rope r ty  by t h e  o+wner. In effect ,  the owner 

of the land is payi.nq taxes for the  sole b2:neEit  of the public- 

As noked above, snch prescriptive r i g h t  has  heea rccocj- 

ni-zed 'by this C o u r t ,  and u n 4 e r  proper circumstanc:es i s  just I 

H o w e v e r ,  I do n o t  fecl (:hat such a situation is presented in 

tlic zasc jiidicc. 



The District Cour-t of Appeal, F i r s t  District, opined: 

"It is our v i e w  t h a t  the sporadic exercise 
of authority and dominion by t h e  owners 
over t h e  parcel in ques t ion  w a s  n o t  s u f -  
ficicnt to preserve the i r  rights as against 
the prescriptive r i g h t s  which accrued to 
the benefit of the public by its use of the 
beach area." C i t y  of Daytana Beach v. Tona-Rama, 
Inc. ,  271 So.2d 7 6 5 ,  p.  767 (Fla.App.lst, 
1 9 7 3 ) .  

The District Court a l s o  holds  that the t e s t  of Downinq 

v. B i r d ,  supra,  has been m e t .  I cannot: agree. The public 

has continuously, and over a period of several decades, made 

u n i n t e r r u p t e d  use of t h e  lands in i s sue .  However, neither t h e  

t r i a l  court, nor the District Court, nor this Court in the 

majority opinion has reached the other  requirement for pre- 

scription to be properly effective-adverse possession incon- 

sistent w i t h  the owner's use and enjoyment of the l and .  

Summary judgments are proper only where there is no gen- 

uine  i s sue  of ma te r i a l  fact remaining (Anderson v. Aamco Trans- 

missions of Brevard, Inc., 265 So.2d 5 (Fla. 1972)), and summary 

judgment was granted in the case a i u d i c e .  It must follow 

that the t r i a l  court, the District Court of Appeal, and the 

majority opinion of this Court  seek to hold t h a t  there w a s  no 

issue as to the adversity of the public's occupation of pe t i -  

tioner's l and ,  s i n c e  adversity is clear ly  mater ia l  to t h e  theory 

of prescription. Downins v. B i r d ,  supra ; City of M i a m i  Beach v. 

Undercliff Realty & Investment Co., supra; and City of M i a m i  

Beach Improvement Co., supra. 

1 cannot  agree. Testimony was presented t h a t  the public's 

presence on the land was not adverse to the  i n t e r e s t s  of p e t i t i o n e r ,  

but rather t h a t  t he  petitioner's T/Iain Street: P i e r  re l ied  on the 

presence o f  such  seekers of tha sea f o r  i t s  business, T h u s ,  the 

issn2 of adversity was c l e a r l y  ra ised,  arid 1 can f i n d  nothing 



ta weigh evidence and dcterrnine issues, but rather to deter- 

mine so l e ly  whether or not such material  issues remain, Tf 

there is such an issue, as I feel  there is i n  the case - sub  

iudice,  summary judgment may n o t  be granted.  Johnson v. Stud- 

sti l l . ,  71 So.2d 2 5 1  (Fla. 1954) .  

In my opinion,  summary judgment cannot  stand on the 

facts of t h i s  case. A t  the  very least ,  the adversity of the 

public occupation of the land in question remains a n  i s s u e  t o  

be determined before the t r i a l  court can properly determine  

whether or n o t  prescription has,  as a matter of l a w ,  occurred, 

Accordingly, 1 would quash the decision of the District 

Court of Appeal. 

-10- 




