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ADKINS, J. 

This cause is here on petition for writ of certiorari 

supported by certificate of the District Court of Fourth 

District, that its decision (Jones v. Hoffman, 272 So.2d 529) 

is one which involves a question of great public interest. See 

- Fla. Const., art. S 3 ( b )  (3), F.S.A. 

The question certified by the District Court of Appeal 

is : 

Whether or not the Court should replace the 
contributory negligence rule with the prin- 
ciples of comparative negligence?" 

sypearso



The D i s t r i c t  Court of Appeal answered t h e  c e r t i f i e d  

ques t ion  i n  t h e  a f f i r m a t i v e  and reversed t h e  t r i a l  cour t  in 

t h e  case iud ice  for  following t h e  precedent set down by 

t h i s  Court i n  L o u i s v i l l e  and Nashvi l le  Rai l road Co. v. 

Ynies t ra ,  2 1  Fla .  700 (1886). This  e a r l y  case s p e c i f i c a l l y  

he ld  t h e  con t r ibu to ry  negligence r u l e  t o  be t h e  law of Flor- 

i da ,  and it has uniformly been followed by t h e  c o u r t s  of t he  

State ever  s ince.  The D i s t r i c t  Court of Appeal attempted, 

t he re fo re ,  t o  over ru le  a l l  precedent of t h i s  Court i n  t h e  

area of con t r ibu to ry  negligence and t o  e s t a b l i s h  comparative 

negligence as t h e  proper test. In  so doing, t h e  D i s t r i c t  Court 

has  exceeded i t s  au tho r i ty .  

I n  a d i s s e n t i n g  opinion, Judge Owen s t a t e d  w e l l  t h e  

p o s i t i o n  of t h e  D i s t r i c t  Courts of Appeal when i n  disagreement 

with c o n t r o l l i n g  precedent set down by t h i s  Court: 

" [ I l f  and when such a change i s  t o  be wrought 
by t h e  jud ic i a ry ,  it should be a t  t h e  hands 
of t h e  Supreme Court r a t h e r  than t h e  D i s t r i c t  
Court of Appeal. . . . The major i ty  dec is ion  
would appear t o  f l a t l y  over ru le  a mul t i tude  
of p r i o r  dec i s ions  of our  Supreme Court, a 
prerogat ive  which we do n o t  enjoy." Jones v. 
Hoffman, 272 So.2d 529, p. 534. 

The o the r  D i s t r i c t  Courts of Appeal have recognized t h e  

r e l a t i o n s h i p  between t h e i r  a u t h o r i t y  and t h a t  of t h i s  Court. 

G r i f f i n  v. State,  202 So.2d 602 (Fla.App.lst, 1967);  Roberts 

v. State,  199 So.2d 340 (Fla.App.2d8 1967);  and United S t a t e s  

v. State,  179 So.2d 890 (Fla.App.3d, 1965). To a l l o w  a D i s -  

t r i c t  Court of Appeal t o  over ru le  c o n t r o l l i n g  precedent of t h i s  

Court would be t o  create chaos and unce r t a in ty  i n  t h e  j u d i c i a l  

forum, p a r t i c u l a r l y  a t  t h e  t r i a l  l e v e l .  Ever s i n c e  t h e  D i s t r i c t  

Court rendered i t s  opinion t h e r e  has  been great confusion and 

much delay i n  t h e  t r i a l  c o u r t s  of t h e  D i s t r i c t  Court of Appeal, 

Fourth D i s t r i c t ,  whi le  t h e  a t t o r n e y s  and judges a l i k e  have been 

await ing our dec is ion  i n  t h i s  case. 
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W e  po in t  ou t  t h a t  t h e  mere c e r t i f i c a t i o n  t o  t h i s  

Court by a D i s t r i c t  Court of Appeal t h a t  i t s  dec is ion  in-  

volves a quest ion of g r e a t  publ ic  i n t e r e s t  does not  v e s t  

t h i s  Court with j u r i s d i c t i o n ,  I f  n e i t h e r  p a r t y  involved 

p e t i t i o n e d  here  f o r  a w r i t  of c e r t i o r a r i ,  we would no t  have 

j u r i s d i c t i o n  t o  answer t h e  quest ion c e r t i f i e d  or t o  review 

t h e  D i s t r i c t  Cour t ' s  a c t i o n ,  

This  is  no t  t o  say t h a t  t h e  D i s t r i c t  Courts of Appeal 

are powerless t o  seek change: they are free t o  c e r t i f y  ques- 

t i o n s  of great pub l i c  i n t e r e s t  t o  t h i s  Court for consider- 

a t i o n ,  and even t o  s ta te  t h e i r  reasons f o r  advocating change. 

They are, however, bound t o  fol low t h e  case l a w  set f o r t h  by 

t h i s  Court, 

P r i o r  t o  answering t h e  quest ion c e r t i f i e d ,  we must 

a l so  consider  our own power and a u t h o r i t y  t o  r ep lace  t h e  

r u l e  of con t r ibu to ry  negligence with t h a t  of comparative 

negligence. 

common l a w  of F lor ida  i s  proper ly  wi th in  t h e  province only 

It has been suggested t h a t  such a change i n  t h e  

of t h e  Leg i s l a tu re ,  and n o t  of t h e  cour t s .  W e  cannot agree.  

The r u l e  t h a t  con t r ibu to ry  negligence i s  a n  abso lu te  

bar t o  recovery was--as most t o r t  law--a j u d i c i a l  c r e a t i o n ,  

and it was s p e c i f i c a l l y  j u d i c i a l l y  adopted i n  F lor ida  i n  

Lou i sv i l l e  and Nashvi l le  Railroad Co. v, Ynies t ra ,  supra.  

Most s cho la r s  a t t r i b u t e  t h e  o r i g i n  of t h i s  r u l e  t o  t h e  Eng- 

l i s h  case of B u t t e r f i e l d  v ,  F o r r e s t e r ,  11 E a s t  60, 103 Eng. 

Rep. 926 (KOBO 1809),  although as  much as  t h i r t y  yea r s  later-- 

i n  Rais in  v. Mi tche l l ,  9 C a r .  & P. 613, 173 Eng.Rep. 979 (C.P. 

1839)--contributory negligence was held  n o t  t o  be a complete 

b a r  t o  recovery. Malonev, From Contr ibutorv t o  Comparative 

Neslisence: A Needed Law Reform, 11 U.Fla.L,Rev. 135, 141- 

142 (1958) . Although "cont r ibu tory  negligence" i tself  had 

been mentioned i n  some e a r l i e r  cases, our r e sea rch  r e v e a l s  

t h a t  p r i o r  t o  1809 (as w e l l  as  f o r  a t i m e  a f t e r  t h a t  da t e )  

t h e r e  was no clear-cut, common law r u l e  t h a t  con t r ibu to ry  negl i -  

gence was a complete defense t o  an act ion based on negligence. 
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M o s t  probably, t h e  common l a w  was t h e  same i n  t h i s  regard 

a s  English m a r i t i m e  l a w  and t h e  c i v i l  law-- i .e . ,  damages 

w e r e  apportioned when both  p l a i n t i f f  and defendant w e r e  a t  

f a u l t .  See &&onex, supra,  page 152. Many a u t h o r i t i e s  de- 

clare t h a t  e a r l y  re ferences  t o  "cont r ibu tory  negligence" d i d  

not  concern cont r ibu tory  negligence as  we are f a m i l i a r  with 

it--i.e., lack of due care by t h e  p l a i n t i f f  which c o n t r i b u t e s  

t o  h i s  injur ies--but  t h a t  it o r i g i n a l l y  meant a p l a i n t i f f ' s  

own negl igent  act  which w a s  t h e  e f f e c t i v e ,  d i r e c t  cause of 

t h e  acc ident  i n  which he was in jured .  E.G., Turk, Compara-  

t i v e  Neqliqence on t h e  March, 28  Chi-Kent L.Rev. 189, p. 196 

(1950). 

Pr ior  t o  B u t t e r f i e l d  v. F o r r e s t e r ,  supra,  t h e r e  was no 

c lear -cu t  pronouncement of t h e  con t r ibu to ry  negligence r u l e ,  

SO it must be s a i d  t h a t  " j u d i c i a l  th inking"  culminated i n  t h e  

i m p l i c i t  pronouncement of t h e  con t r ibu to ry  negligence r u l e  i n  

t h e  1809 dec i s ion  of B u t t e r f i e l d  v. Forrester, supra.  In  view 

of t h e  f a c t  t h a t  p r i o r  t o  B u t t e r f i e l d  con t r ibu to ry  negligence 

was a matter of j u d i c i a l  thought r a t h e r  than  j u d i c i a l  pronounce- 

ment, it cannot be s a i d  t h a t  t h e  common l a w  was "clear and f r e e  

from doubt ,"  so as t o  make it a p a r t  of  t h e  s t a t u t e  l a w  of t h i s  

State  by v i r t u e  of &Stat., § 2 .01  F.S.A. 

As we s t a t e d  i n  Duval v. Thomas, 114 So.2d 791, 795 (Fla.  

1959),  it is  "only when t h e  common l a w  i s  p l a i n  t h a t  we must 

observe it." W e  a l so  s a i d  i n  t h i s  case, 

"[Wlhen grave doubt e x i s t s  of a t r u e  common l a w  
doc t r ine  . . . we may, as was w r i t t e n  i n  R i p l e y  
v. E w e l l ,  supra,  exercise a 'broad d i s c r e t i o n '  
t ak ing  ' i n t o  account t h e  changes i n  our s o c i a l  
and economic customs and p resen t  day conceptions 
of r i g h t  and j u s t i c e .  ' I '  

Even i f  it be s a i d  t h a t  t h e  p re sen t  bar of con t r ibu to ry  

negligence i s  a p a r t  of our common l a w  by v i r t u e  of p r i o r  judi-  

c i a l  dec is ion ,  it is  a l s o  t r u e  from Duval t h a t  t h i s  Court may 

change t h e  r u l e  where g r e a t  s o c i a l  upheaval d i c t a t e s .  I t  has  
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. . '  , 

been modified i n  many ins tances  by j u d i c i a l  dec is ion ,  such 

as  those e s t a b l i s h i n g  t h e  doc t r ines  of " las t  clear chance," 

"appreciable  degree" and o the r s .  / I n  a large measure t h e  r u l e  

has been t r ans f igu red  from any " s t a t u t o r y  c r e a t i o n "  by v i r t u e  

of our adoption of t he  common law ( i f  such it w e r e )  i n t o  

See Negligence: Applicat ion of  t h e  Last C l e a r  Chance Doctrine by Kenneth M. Myer 
8 Fla. 
Law Re  
336 (19 

dec i s iona l  l a w  by v i r t u e  of var ious c o u r t  refinements.  W e  

have i n  t h e  p a s t ,  wi th  h e s i t a t i o n ,  modified t h e  common l a w  

i n  j u s t i f i e d  ins tances ,  and t h i s  is  as it should be. Randolph 

v. Randolph, 1 So.2d 480 (Fla .  1941),  modified t h e  common l a w  

doc t r ine  t h a t  gave a f a t h e r  the supe r io r  r i g h t  t o  t h e  custody 

of a ch i ld :  Banfield v. Addinston, 104 F l a .  661, 140 So. 893 

(1932),  removed the  common l a w  exemption of a married woman 

from causes of a c t i o n  based on c o n t r a c t  o r  mixed c o n t r a c t s  i n  

t o r t .  

I n  Waller v. F i r s t  Savinqs & Trus t  C o . ,  103 F l a .  1025, 

138 So. 780 (1931), t h i s  Court refused t o  follow t h e  common 

law p r i n c i p l e  t h a t  an a c t i o n  f o r  personal  i n j u r i e s  was abated 

upon the  death of t h e  t o r t f e a s o r ,  t h e  Court saying: 

"This Court has express ly  recognized the  
p r i n c i p l e  t h a t  i n  s p e c i f i c  i n s t ances  certain 
r u l e s  which w e r e  admit tedly a p a r t  of t h e  o ld  
English common l a w  d i d  no t  become a p a r t  of 
t he  F lor ida  common l a w ,  because con t r a ry  t o  
our customs, i n s t i t u t i o n s ,  or intendments of 
our s t a tu t e s  on o the r  subjec ts . "  (p. 784) 

This Court receded from t h e  common l a w  and held,  i n  Har- 

s rove  v. Town of Cocoa Beach, 96 So.2d 130 (F la .  1957),  t h a t  a 

municipal corporat ion may be he ld  l i a b l e  for t h e  t o r t s  of po l i ce  

o f f i c e r s  under t h e  doc t r ine  of respondeat supe r io r ,  saying: 

"Tracing t h e  r u l e  t o  i t s  u l t ima te  progeni tor  
w e  are l e d  t o  t h e  English case of Russel v. Men 
of Devon, 2 T.R. 667, 100 Eng.Rep.R. 359 (1788) .  . . .  

"Assuming tha t  t h e  immunity r u l e  had i t s  in- 
cept ion  i n  t h e  Men of Devon case, and most l e g a l  
h i s t o r i a n s  agree t h a t  it d id ,  it should be noted 
t h a t  t h i s  case was decided i n  1788, some twelve 
yea r s  a f t e r  our  Declarat ion of Independence. B e  
t h a t  as  it may, our own f e e l i n g  is  t h a t  t h e  c o u r t s  
should be a l i v e  t o  t h e  demands of j u s t i c e .  W e  can 
see no n e c e s s i t v  f o r  i n s i s t i n s  on l e s i s l a t i v e  
a c t i o n  i n  a matter which t h e  c o u r t s  themselves 
o r i s i n a t e d .  I' (Emphasis suppl ied)  (p. 132) 
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G a t e s  v. Foley, 247 So.2d 40 (F la .  1971),  e s t a b l i s h e d  the 

r igh t  of a w i f e  t o  recover for  the loss of consortium as a 

r e s u l t  of her husband's i n j u r i e s .  This  dec i s ion  receded 

from R i p l e y  v. E w e l l ,  61 So.2d 420 (Fla. 1952) and abrogated 

a common l a w  p r i n c i p l e ,  saying: 

"It may be argued t h a t  any change i n  t h i s  
r u l e  should come from the Leg i s l a tu re .  N o  
r e c i t a t i o n  of a u t h o r i t y  is  needed t o  i n d i c a t e  
t h a t  t h i s  Court has  not  been backward i n  over- 
t u rn ing  unsound precedent i n  t h e  area of t o r t  
l a w .  L e a i s l a t i v e  a c t i o n  could, of course,  be 
taken. b u t  we abdicate our own funct ion ,  i n  a 
f i e l d  p e c u l i a r l y  nonstatutorv.  when we r e f u s e  
t o  reconsider  an o l d  and u n s a t i s f a c t o r y  court-  
made ru l e . "  (Emphasis suppl ied)  247 So.2d 40, 
P. 43) 

A l l  r u l e s  of the common l a w  are designed for  a p p l i c a t i o n  

t o  new condi t ions  and circumstances a s  they  may be developed by 

enl ightened commercial and bus iness  in t e rcour se  and are intended 

t o  be v i t a l i z e d  by p r a c t i c a l  a p p l i c a t i o n  i n  advanced soc ie ty .  

One of the most press ing  social  problems f ac ing  us  today i s  t h e  

automobile acc iden t  problem, for t h e  bulk  of t o r t  l i t i g a t i o n  

involves  the  dangerous i n s t r a m e n t a l i t y  known a s  the  automobile. 

Our s o c i e t y  must be concerned with acc iden t  prevent ion and com- 

pensat ion of v ic t ims  of acc idents .  The Leg i s l a tu re  of  F lor ida  

has made great progress  i n  l e g i s l a t i o n  geared f o r  acc iden t  pre- 

vention. The prevent ion of acc iden t s ,  of course,  i s  much more 

s a t i s f y i n g  than  t h e  compensation of vict ims,  b u t  we must recog- 

n i ze  the  problem of determining a method of securing j u s t  and 

adequate compensation of acc iden t  v ic t ims  who have a good cause 

of ac t ion .  

The contemporary condi t ions  must be m e t  wi th  contemporary 

s tandards which are real is t ic  and better ca l cu la t ed  t o  ob ta in  

j u s t i c e  among a l l  of the p a r t i e s  involved, based upon the cir- 

cumstances applying between them a t  the t i m e  i n  quest ion.  The 

r u l e  of con t r ibu to ry  negligence a s  a complete b a r  t o  recovery 

was imported i n t o  t h e  l a w  by judges. Whatever may have been 

the h i s t o r i c a l  j u s t i f i c a t i o n  f o r  it, today it i s  almost univer- 

s a l l y  regarded as  u n j u s t  and inequ i t ab le  t o  v e s t  an e n t i r e  
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a c c i d e n t a l  loss on one of the p a r t i e s  whose negl igent  conduct 

combined with the  negligence of the  o t h e r  party t o  produce 

the loss ,  I f  f a u l t  i s  t o  remain the  tes t  of l i a b i l i t y ,  then 

the  doc t r ine  of comparative negligence which involves  appor- 

tionment of the lossamong those whose f a u l t  con t r ibu ted  t o  the 

occurrence i s  more c o n s i s t e n t  with l i a b i l i t y  based on a f a u l t  

premise . 
W e  are, therefore, of t he  opinion t h a t  we do have the 

power and a u t h o r i t y  t o  reexamine the  p o s i t i o n  we have taken 

i n  regard t o  cont r ibu tory  negligence and t o  a l t e r  the r u l e  we 

have adopted previously i n  l i g h t  of c u r r e n t  "social and economic 

customs" and modern "conceptions of r i g h t  and j u s t i c e . "  

use of the terms "contr ibutory negligence" and "compara- 

t i v e  negligence" i s  s l i g h t l y  confusing. The two theories now 

commonly known by these terms both recognize t h a t  negligence 

of a p l a i n t i f f  may p lay  a p a r t  i n  causing h i s  i n j u r i e s  and tha t  

the damages he i s  allowed t o  recover should, therefore, be di-  

minished t o  some ex ten t .  The "cont r ibu tory  negligence" theory,  

of course,  completelv b a r s  recovery, w h i l e  t h e  "comparative 

negligence" theory i s  t h a t  a p l a i n t i f f  i s  prevented from re- 

covering only t h a t  proport ion of h i s  damages for which he i s  

responsible .  

The demise of the absolute-bar theory of con t r ibu to ry  

negligence has been urged by many American scho la r s  i n  t h e  l a w  

of to r t s .  It  has  been abolished i n  almost every common l a w  

na t ion  i n  the w o r l d ,  including England--its country of origin-- 

and every one of t h e  Canadian Provinces. Some form of compara- 

t i v e  negligence now e x i s t s  i n  Aus t r i a ,  France, Germany, Portu- 

g a l ,  Switzerland, I t a l y ,  China, Japan, Persia, Poland, Russia, 

Siam and Turkey. Maloney, supra,  page 154, 

Also, our  research revea l s  t h a t  s i x t e e n  states have so 

fa r  adopted some form of t he  comparative negligence doc t r ine .  

One reason for  t h e  abandonment of t h e  con t r ibu to ry  negl i -  

gence theory is  t h a t  t h e  i n i t i a l  j u s t i f i c a t i o n  for e s t a b l i s h i n g  
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t h e  complete defense i s  no longer va l id .  

accepted t h a t ,  h i s t o r i c a l l y ,  con t r ibu to ry  negligence w a s  

adopted " t o  p r o t e c t  t h e  e s s e n t i a l  growth of i n d u s t r i e s ,  par- 

t i c u l a r l y  t r anspor t a t ion . "  

t i o n ,  Comparative Neslisence - 1954 Supplement, a t  page 2. 

Modern economic and s o c i a l  customs, however, favor  t h e  ind i -  

v idua l ,  not  indus t ry .  

It i s  gene ra l ly  

I n s t i t u t e  of J u d i c i a l  Administra- 

W e  f i n d  t h a t n m e  of t h e  j u s t i f i c a t i o n s  f o r  denying any 

recovery t o  a p l a i n t i f f ,  who has  cont r ibu ted  t o  h i s  own in- 

j u r i e s  t o  any e x t e n t ,  has  any v a l i d i t y  i n  t h i s  age. 

Perhaps the best argument i n  favor  of t h e  movement f r o m  

cont r ibu tory  t o  comparative negligence is  t h a t  t h e  l a t t e r  i s  

simply a more e q u i t a b l e  system of determining l i a b i l i t y  and 

a more s o c i a l l y  d e s i r a b l e  method of loss d i s t r i b u t i o n .  The 

i n j u s t i c e  which occurs when a p l a i n t i f f  s u f f e r s  severe i n j u r i e s  

as  t h e  r e s u l t  of a n  acc iden t  for which he i s  only s l i g h t l y  

responsible ,  and i s  thereby denied any damages, i s  r e a d i l y  

apparent ,  The r u l e  of con t r ibu to ry  negligence i s  a harsh one 

which e i t h e r  p l aces  t h e  burden of a loss for which t w o  are re- 

sponsible  upon only one p a r t y  or relegates t o  Lady Luck t h e  

determination of t h e  damages f o r  which each of t w o  negl igent  

p a r t i e s  w i l l  be liable. 

person con t r ibu te s  t o  t h e  occurrence of an acc iden t ,  each should 

pay t h e  proport ion of t h e  t o t a l  damages he has  caused t h e  o t h e r  

par ty .  

When t h e  negligence of more than one 

I n  a n  e f f o r t  t o  amel iora te  t h e  harshness of con t r ibu to ry  

negligence,  o t h e r  d o c t r i n e s  have evolved i n  t o r t  l a w  such as  

"gross, w i l l f u l ,  and wanton" negligence,  " las t  clear chance" and 

t h e  a p p l i c a t i o n  of absolute l i a b i l i t y  i n  cer ta in  in s t ances  , 

Those who defend t h e  doc t r ine  of con t r ibu to ry  negligence argue 

t h a t  t h e  r u l e  i s  also n o t  as  harsh  i n  i t s  practical e f f e c t  as  

it is  i n  theory.  This is  so, they  say, because j u r i e s  tend  t o  

d i s r ega rd  t h e  i n s t r u c t i o n s  given by t h e  t r i a l  judge i n  a n  e f f o r t  

t o  a f f o r d  some measure of rough j u s t i c e  t o  t h e  i n j u r e d  par ty .  

W e  agree  with Dean Maloney t h a t ,  
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"[Tlhere i s  something basically wrong 
with a r u l e  of l a w  t h a t  is  so con t ra ry  t o  
t h e  s e t t l e d  convict ions of t h e  l a y  com- 
munity t h a t  laymen w i l l  almost always re- 
fuse  t o  enforce it, even when solemnly 
t o l d  t o  do so by a judge whose i n s t r u c t i o n s  
they have sworn t o  follow. . . . 

"[Tlhe d i s r e s p e c t  f o r  l a w  engendered by 
p u t t i n g  our  c i t i z e n s  i n  a p o s i t i o n  i n  which 
they f e e l  it i s  necessary t o  d e l i b e r a t e l y  
v i o l a t e  t h e  l a w  is  not  something t o  be 
l i g h t l y  brushed a s ide :  and it comes ill 
f r o m  the mouths of lawyers, who as  o f f i c e r s  
of t h e  c o u r t s  have sworn t o  uphold t h e  l a w ,  
t o  defend t h e  p re sen t  system by arguing t h a t  
it works because j u r o r s  can be t r u s t e d  t o  
d is regard  t h a t  very l aw."  
135, pp. 151-152 (1958). 

11 U.Fla.L.Rev. 

In  Connollv v. Steaklev,  197 So.2d 524, 537 (Fla .  1967) ,  

M r .  J u s t i c e  O'Connell referred t o  con t r ibu to ry  negligence a s  a 

"pr imi t ive  device for achieving j u s t i c e  as between p a r t i e s  who 

o r ing  t h e  dec i s ion  which s p e c i f i c a l l y  he ld  t h e  con t r ibu to ry  

negligence doc t r ine  t o  be t h e  l a w  of t h i s  State,  referred t o  

it as "unjus t  and inequi tab le .  I' L o u i s v i l l e  and Nashvi l le  R a i l -  

road Co.  v. Yniestra ,  supra,  p. 738. 

Eighty-seven yea r s  a f t e r  t h a t  dec is ion ,  we  f i n d  ourse lves  

s t i l l  labor ing  under a r u l e  of l a w  t h a t  has  long been recognized 

a s  inequi tab le .  The Leg i s l a tu re  d i d  enac t  a s t a t u t e  i n  1887 

which app l i ed  t h e  p r i n c i p l e  of comparative negligence t o  r a i l r o a d  

acc idents .  W e  he ld  t h e  s t a t u t e  uncons t i t u t iona l  under t h e  due 

process  and equal  p ro tec t ion  c l auses  of t h e  Federal  and State 

c o n s t i t u t i o n s  because it was of l imi t ed  scope and no t  of s e n e r a l  

app l i ca t ion .  Georsia Southern & Flor ida  R a i l w a v  Co.  v. Seven-UP 

Bo t t l i nq  Co. ,  175 So.2d 39 (Fla .  1965). Our Leg i s l a tu re  again 

addressed t h e  problem i n  1943, when a comparative negligence 

s t a t u t e  of genera l  a p p l i c a t i o n  was passed by both  houses. This  

b i l l  was vetoed by t h e  Governor and the Leg i s l a tu re  would not  

ove r r ide  t h e  veto.  Senate Journa l ,  Regular Session,  1943, pp. 

716-717. One man thus  prevented t h i s  State  from now opera t ing  

under a much more equ i t ab le  system of recovery f o r  negl igent  
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personal  i n j u r i e s  and property damage. Since t h a t  "defeat," 

the Leg i s l a tu re  has  done l i t t l e  t o  discard the harsh and in- 

equ i t ab le  con t r ibu to ry  negligence r u l e ,  perhaps because it 

considers  t h e  problem t o  be a j u d i c i a l  one. 

Since we d e f i n i t e l y  consider  the problem t o  be a judi-  

c ia l  one, we  feel t h e  time has come for  t h i s  Court t o  j o i n  

w h a t  seems t o  be a t r end  toward almost un ive r sa l  adoption of 

comparative negligence. A primary funct ion of a c o u r t  is t o  

see t h a t  l e g a l  c o n f l i c t s  are equ i t ab ly  resolved. I n  t h e  f i e l d  

of t o r t  l a w ,  t h e  most equ i t ab le  r e s u l t  t h a t  can ever  be reached 

by a cour t  is t h e  equation of l i a b i l i t y  w i t h  f a u l t .  Compara-  

t i v e  negligence does t h i s  more completely than  con t r ibu to ry  

negligence, and we would be sh i rk ing  our duty i f  we did no t  

adopt t h e  better doc t r ine .  

Therefore,  we  now hold t h a t  a p l a i n t i f f  i n  a n  a c t i o n  

based on negligence w i l l  no longer be denied any recovery be- 

cause of h i s  cont r ibu tory  negligence. 

I f  it appears from the  evidence t h a t  both p l a i n t i f f  and 

defendant w e r e  g u i l t y  of negligence which w a s ,  i n  some degree, 

a legal cause of the i n j u r y  t o  t h e  p l a i n t i f f ,  t h i s  does n o t  

defeat t h e  p l a i n t i f f ' s  recovery e n t i r e l y .  The j u r y  i n  assess- 

ing damages would i n  t h a t  event  award t o  t h e  p l a i n t i f f  such dam- 

ages as  i n  t h e  j u r y ' s  judgment t h e  negligence of t h e  defendant 

caused t o  the p l a i n t i f f .  In  other words, t h e  j u r y  should appor- 

t i o n  the  negligence of t h e  p l a i n t i f f  and t h e  negligence of the  

defendant; then, i n  reaching the  amount due the p l a i n t i f f ,  the 

j u r y  should g ive  t h e  p l a i n t i f f  only such an amount proport ioned 

with h i s  negligence and t h e  negligence of  t h e  defendant.  See 

Flor ida  Cent. & P. R. Co. v. Foxworth, 41  Fla. 1, 2 5  So. 338, 

7 9  Am.St.Rep. 149 (1899). 

T h i s  r u l e  should not  be construed so as t o  e n t i t l e  a per- 

son t o  recover for damage i n  a case w h e r e  t h e  proof shows t h a t  

t h e  defendant could not  by t h e  exe rc i se  of due care have pre- 

vented t h e  i n j u r y ,  or where the  defendant ' s  negligence was no t  
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" '  .I , , 

a l e g a l  cause of t h e  damage. S t a t e d  d i f f e r e n t l y ,  there 

can be no apportionment of negligence where the negligence 

of the defendant i s  not  d i r e c t l y  a legal cause of the  re- 

s u l t  complained of by t h e  p l a i n t i f f .  

from recovering damages for loss or i n j u r y  caused by t h e  

negligence of another  only when the  p l a i n t i f f ' s  negligence 

is the s o l e  l e g a l  cause of the  damage, o r  the  negligence of 

the p l a i n t i f f  and some person or persons other than t h e  

defendant or defendants was the sole l e g a l  cause of the 

damage. 

A p l a i n t i f f  i s  barred 

I f  p l a i n t i f f  and defendant are both  a t  f a u l t ,  the for- 

m e r  may recover ,  b u t  the amount of h i s  recovery may be only 

such proport ion of the e n t i r e  damages p l a i n t i f f  sus t a ined  as  

t h e  defendant ' s  negligence bears t o  the combined negligence 

of both the p l a i n t i f f  and t h e  defendant. For example, where 

it is  found t h a t  the p l a i n t i f f ' s  negligence i s  a t  least equal  

t o  t h a t  of the defendant, t he  amount awarded t o  the  p l a i n t i f f  

should be reduced by one-half from w h a t  it otherwise would 

have been. 

The doc t r ine  of l a s t  clear chance would, of course,  no 

longer  have any a p p l i c a t i o n  i n  t h e s e  cases. 

Sussman, 82  So.2d 597 (F la .  1955).  

See Martin v. 

W e  dec l ine  he re in  t o  dissect and d i scuss  a l l  t h e  possi-  

ble v a r i a t i o n s  of comparative negligence which have been adopted 

i n  o t h e r  j u r i s d i c t i o n s .  Countless l a w  review commentaries and 

t r e a t i s e s  can be found which have covered almost every conceiv- 

a b l e  mutation of the basic doc t r ine .  S u f f i c e  it t o  say t h a t  we 

consider  the  "pure form" of comparative negligence--as we  have 

phrased it above--to be t h e  m o s t  e q u i t a b l e  method of a l l o c a t i n g  

damages i n  negligence a c t i o n s .  

I n  t h e  usua l  s i t u a t i o n  where the negligence of t he  p la in-  

tiff is a t  i s sue ,  as  w e l l  a s  t h a t  of the defendant,  t h e r e  w i l l  

undoubtedly be a counterclaim f i led .  The c r o s s - p l a i n t i f f  ( j u s t  

as p l a i n t i f f  i n  the main s u i t )  g u i l t y  of some degree of negligence 
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would be e n t i t l e d  t o  a v e r d i c t  awarding him such damages as  

i n  the j u r y ' s  judgment w e r e  p ropor t iona te  wi th  h i s  negligence 

and the  negligence of cross-defendant. T h i s  could r e s u l t  i n  

two verdicts--one for  p l a i n t i f f  and one f o r  c r o s s - p l a i n t i f f .  

I n  such event  t h e  Court should e n t e r  one judgment i n  favor  

of t h e  p a r t y  rece iv ing  the larger v e r d i c t ,  t h e  amount of 

which should be t h e  d i f f e rence  between t h e  t w o  v e r d i c t s .  

T h i s  i s  i n  keeping w i t h  t he  long recognized p r i n c i p l e s  of 

"set o f f "  i n  c o n t r a c t  l i t i g a t i o n .  The Cour t ' s  primary respon- 

s i b i l i t y  is  t o  e n t e r  a judgment which reflects t h e  t r u e  i n t e n t  

of the  jury ,  as expressed i n  i t s  v e r d i c t  o r  v e r d i c t s .  

I n  rare cases the n e t  r e s u l t  of t w o  such claims w i l l  be 

tha t  the  p a r t y  more respons ib le  f o r  an acc iden t  w i l l  recover 

more than the  p a r t y  less respons ib le .  On t h e  sur face ,  t h i s  

might seem inequi tab le .  However, using an  extreme example, l e t  

us  assume t h a t  a p l a i n t i f f  i s  80 per c e n t  respons ib le  f o r  an 

automobile acc iden t  and s u f f e r s  $20,000 i n  damages, and t h a t  

t h e  defendant--20 pe r  c e n t  responsible--for tunately s u f f e r s  no 

damages. The l i a b i l i t y  of t h e  defendant i n  such a case should 

not  depend upon w h a t  damages he suf fered ,  b u t  upon w h a t  damages 

he caused. I f  a j u r y  found tha t  t h i s  defendant had been negl i -  

gent  and t h a t  h i s  negligence, i n  r e l a t i o n  t o  t h a t  of the p la in-  

tiff, was 20 pe r  cen t  respons ib le  for causing t h e  acc iden t  then  

he should pay 20 pe r  c e n t  of the t o t a l  damages, r ega rd le s s  of 

the f a c t  t h a t  he has been fo r tuna te  enough t o  not  be damaged 

personal ly .  

P e t i t i o n e r s  i n  t h i s  cause, and var ious  amicus c u r i a e  who 

have f i l e d  briefs, have r a i s e d  many p o i n t s  which they  claim we 

must consider  i n  adopting comparative negligence,  such as  t h e  

effects of  such a change on the concept of "assumption of r i s k , "  

and no "cont r ibu t ion"  between j o i n t  tortfeasors. W e  d e c l i n e  t o  

consider  a l l  those i s sues ,  however, f o r  t w o  reasons.  One reason 

i s  t h a t  we  already have a body of case l a w  i n  t h i s  State dea l ing  

with comparative negligence,  under our earlier r a i l r o a d  s t a t u t e .  
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Much of t h i s  case l a w  w i l l  be app l i cab le  under t h e  comparative 

negligence r u l e  we are now adopting genera l ly .  

The o the r  reason i s  t h a t  it is  no t  t h e  proper  func t ion  

of t h i s  Court t o  decide unripe i s sues ,  without  t h e  b e n e f i t  of 

adequate b r i e f i n g ,  not  involving an a c t u a l  controversy,  and 

unre la ted  t o  a s p e c i f i c  f a c t u a l  s i t u a t i o n .  

W e  are f u l l y  conf ident  t h a t  t h e  t r i a l  c o u r t  judges of 

t h i s  State can adequately handle any problems c rea t ed  by our 

change t o  a comparative negligence r u l e  as  t h e s e  problems arise.  

The answers t o  many of t h e  problems w i l l  be obvious i n  l i g h t  of 

t h e  purposes f o r  which we adopt t h e  r u l e  s t a t e d  above: 

(1) To allow a j u r y  t o  apport ion f a u l t  as  

it sees f i t  between negl igent  p a r t i e s  whose 

negligence was part of t h e  legal and proximate 

cause of any loss or in ju ry :  and 

( 2 )  T o  apport ion t h e  t o t a l  damages r e s u l t -  

i n g  from t h e  loss or  i n j u r y  according t o  t h e  

propor t iona te  f a u l t  of each par ty .  

I n  accomplishing t h e s e  purposes, t h e  t r i a l  c o u r t  i s  auth- 

o r i zed  t o  r equ i r e  s p e c i a l  v e r d i c t s  t o  be re turned  by t h e  j u r y  

and t o  e n t e r  such judgment or  judgments as may t r u l y  reflect  t h e  

i n t e n t  of t h e  j u r y  as  expressed i n  any v e r d i c t  o r  v e r d i c t s  which 

may be returned.  

W e  recognize t h e  thousands of pending negligence cases 

a f f e c t e d  by t h i s  dec is ion .  

upheaval i n  pending t o r t  l i t i g a t i o n  has  always been a d e t e r r i n g  

inf luence i n  consider ing t h e  adoption of a comparative negligence 

r u l e .  See Annotation, The Doctrine of Comparative Neslisence,  

32 ALR 3d 463, p. 487. W e  feel t h e  t r i a l  judges of t h i s  S t a t e  

are capable of applying t h i s  comparative negligence r u l e  with- 

ou t  our s e t t i n g  gu ide l ines  i n  a n t i c i p a t i o n  of expected problems. 

The problems are more appropr i a t e ly  resolved a t  t h e  t r i a l  l e v e l  

i n  a p r a c t i c a l  manner in s t ead  of a t h e o r e t i c a l  s o l u t i o n  a t  t h e  

I n  f a c t ,  t h e  prospect  of a genera l  
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appellate level. 

cretion in adopting such procedure as may accomplish the 

objectives and purposes expressed in this opinion. 

The trial judges are granted broad dis- 

Determining the time when the comparative negligence 

rule shall be applied at the trial level presents another 

problem. The confusion created by the premature adoption of 

the comparative negligence rule by the District Court of Ap- 

peal is further exemplified by the fact that some trial judges, 

relying on the decision, have applied the rule in the trial 

of many cases. 

in accordance with the law of contributory negligence. 

Other trial judges have conducted their trials 

We hold that a District Court of Appeal does not have 

the authority to overrule a decision of the Supreme Court of 

Florida. In the event of a conflict between the decision of 

a District Court of Appeal and this Court, the decision of this 

Court shall prevail until overruled by a subsequent decision 

of this Court. 

Under the circumstances, we hold that this opinion shall 

be applied as follows: 

1. As to those cases in which the comparative negligence 

rule has been applied, this opinion shall be applicable. 

2. As to those cases already commenced, but in which trial 

has not yet begun, this opinion shall be applicable. 

3 .  As to those cases in which trial has already begun or 

in which verdict or judgment has already been rendered, this opin- 

ion shall not be applicable, unless the applicability of the com- 

parative negligence rule was appropriately and properly raised 

during some stage of the litigation. 

4. As to those cases on appeal in which the applicability 

of the comparative negligence rule has been properly and approp- 

riately made a question of appellate review, this opinion shall 

be applicable. 
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5. This opinion s h a l l  be applicable t o  a l l  cases com- 

menced a f t e r  t h e  dec is ion  becomes f i n a l .  

The c e r t i f i e d  quest ion having now been answered i n  f u l l ,  

t h i s  cause is  remanded t o  t h e  D i s t r i c t  C o u r t  of Appeal, Fourth 

D i s t r i c t ,  t o  be f u r t h e r  remanded t o  t h e  C i r c u i t  Court  f o r  a new 

t r i a l .  

I n  order  t o  f i n a l i z e  t h e  determinat ion of t h e  ques t ion  

i n  t h i s  case as expedi t ious ly  as  p o s s i b l e , t h i s  dec is ion  i s  made 

e f f e c t i v e  immediately and a pe t i t ion  for  rehear ing  w i l l  n o t  be 

allowed. 

I t  i s  so ordered. 

CARLTON, C . J . ,  ERVIN, BOYD, McCAIN and DEKLE, JJ. CONCUR. 
ROBERTS, J., DISSENTS W I T H  O P I N I O N  
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ROBERTS J., dissent ing.  

I must r e spec t fu l ly  d i s sen t  from t h e  major i ty  opinion i n  

t h i s  cause. 

t o  reject and replace the es tab l i shed  doc t r ine  of  cont r ibu tory  

My primary concern is whether t h i s  Court i s  empowered 

negligence by j u d i c i a l  decree. 

The sovereign powers of t h i s  State are divided i n t o  t h r e e  

coordinate  branches of government - l e g i s l a t i v e ,  j u d i c i a l  and 

executive - by the  Const i tut ion of Flor ida,  Article 11, Section 

3. 

t o  one of  such branches from exerc is ing  any powers "appertaining 

Our Const i tut ion s p e c i f i c a l l y  p roh ib i t s  a person belonging 

t o  e i t h e r  of t he  o the r  branches unless  expressly provided herein." 

This Court has been d i l i g e n t  i n  preserving and maintaining the  

doc t r ine  of separa t ion  of powers, which doc t r ine  w a s  imbedded i n  

both the  s ta te  and f ede ra l  cons t i t u t ions  a t  t h e  threshhold of 

cons t i t u t iona l  democracy i n  t h i s  country, and under which doc t r ine  

the jud ic i a ry  has no power t o  make s t a t u t o r y  l aw.  

Hanbury v. Tunnicl i f fe ,  124 So. 279 (Fla. 1929)# Carlton v. 

Matthews, 137 So. 815 (Fla. 1931), State v. HerndOn, 27 So.2d 833 

(F la .  1946),  Hancock v. Board of  Public Ins t ruc t ion  of  Char lo t te  

State ex rel. 

county, 158 SO.2d 519 (Fla. 1963), Holley V. AdaInS, 238 SO.2d 401 

(Fla. 1970),  State v. Barquet, 262 So.2d 431 (Fla. 1972). 

In  the case of  Ponder V. Graham, 4 Fla.  23, 25 (1851), t h i s  

Court emphatically stated, 

"The fundamental p r inc ip l e  of  every free and good 
government is, t h a t  t hese  seve ra l  co-ordinate de- 
partments forever  remain separate and d i s t i n c t .  N o  
maxim i n  p o l i t i c a l  science i s  more f u l l y  recognized 
than t h i s .  Its necess i ty  w a s  recognized by the  
framers of our  government, as one too invaluable  t o  
be surrendered, and too sacred t o  be tampered w i t h .  
Every o the r  pol i t ical  p r inc ip l e  i s  subordinate t o  
it - f o r  it i s  t h i s  which g ives  t o  our  system energy, 
v i t a l i t y  and s t a b i l i t y .  Montesquieu says there can 
be no l i b e r t y ,  where the j u d i c i a l  are no t  separated 
from the  l e g i s l a t i v e  p o w e r s .  1 S p i r i t  of  Laws, page 
181. M r .  Madison says these departments should re- 
main forever  separa te  and d i s t i n c t ,  and t h a t  t he re  
is  no p o l i t i c a l  t r u t h  of  g r e a t e r  i n t r i n s i c  value, 
and which is  stamped with t h e  au tho r i ty  o r  more 
enlightened patrons of  l i b e r t y .  Fede ra l i s t ,  270." 
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. .  . -  

Applying t h i s  w e l l  e s t ab l i shed  doc t r ine ,  we  held t h a t  t h e  m a t t e r  

of changing s t a t u t o r y  l a w  is  n o t  one t o  be indulged by the Court, 

b u t  i s  a l e g i s l a t i v e  function. Kennedy v. C i t y  of  Davtona Beach, 

182  So. 228 (Fla.  1938). Therein, this Court also reaff i rmed t h e  

p r i n c i p l e  t h a t  t h e  common l a w ,  i f  n o t  abrogated by s t a t u t e  o r  

c o n s t i t u t i o n a l  provis ion,  is  i n  f u l l  fo rce  and e f f e c t  i n  t h i s  

state.  See also Bryan v. Landis, 142 So. 650 (Fla. 1932)# Wilson 

v. Renfroe, 91 So.2d 857 (Fla .  1957),  Brooks v. C i t y  of W e s t  

Miami, 246 So.2d 115 (Fla.App. 1971). 

I t  i s  t h e  s t a t u t o r y  l a w  of t h i s  state tha t ,  

"The common and s t a t u t e  l a w s  of  England which are 
o f  a genera l  and n o t  a local na ture ,  w i t h  t h e  exception 
h e r e i n a f t e r  mentioned, down to  the f o u r t h  day of Ju ly ,  
1776, are declared t o  be of force i n  t h i s  state: pro- 
vided, t h e  s a i d  s t a t u t e s  and common l a w  be n o t  incon- 
s i s t e n t  wi th  t h e  c o n s t i t u t i o n  and l a w s  of  the United 
S t a t e s  and t h e  acts of t h e  l e g i s l a t u r e  of  t h i s  state." 
F lor ida  S t a t u t e s ,  Sect ion 2.01, F.S.A. 

The d o c t r i n e  of cont r ibu tory  negligence w a s  a part  of -he 

common l a w  of England p r i o r  t o  Ju ly  4, 1776, and the re fo re ,  i s  

p a r t  of  the  common l a w  of t h i s  s ta te  pursuant  t o  Florida S t a t u t e s ,  

Sect ion 2.01, F.S.A., and is  secure f r o m  t h e  desires of t h i s  Court 

t o  supplant  it by the  doc t r ine  of  comparative negligence,  provided 

t h a t  it is n o t  i ncons i s t en t  with t h e  Cons t i tu t ion  and l a w s  of  the 

United S t a t e s  and t h e  Cons t i tu t ion  and acts of  the  Leg i s l a tu re  of 

t h i s  state. Ripley v. Well ,  61  So.2d 420 (Fla.  1952) ,  Duval v. 

Thomas, 114 So.2d 791 (Fla. 1959). Furthermore, we  have he ld  

t h a t  c o u r t s  are bound by the  r u l e  o f  stare d e c i s i s  t o  fol low 

common l a w  as it has been j u d i c i a l l y  declared i n  prev ious ly  adju- 

d i ca t ed  cases. Layne v. Tribune Co., 146 So. 234 (Fla.  1933). 

The ques t ion  p resen t ly  before t h i s  Court is  whether t h i s  Court 

should rep lace  t h e  doc t r ine  of cont r ibu tory  negligence with t h e  

concept of  comparative negligence. Sub judice ,  by applying the 

d o c t r i n e  of c o n t r i b u t i o r y  negligence,  t h e  t r i a l  c o u r t  c o r r e c t l y  

followed t h e  precedent se t  down by t h i s  Court i n  Lou i sv i l l e  and 

Nashvi l le  Railroad Co. v. Yniestra ,  2 1  Fla. 700 (1886), and i t s  

progeny. This Court i n  Yniestra  recognized and descr ibed con- 

t r i b u t o r y  negligence as " the  l a w  as it unquestionably s t ands , "  
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2 1  Fla. 700, p. 737. W e  said, " I f  M r .  Ynies t ra  was himself 

negl igent ,  and t h a t  negligence w a s  the  proximate cause of h i s  

death,  the law cal ls  t h a t  cont r ibu tory  negligence,  and t h e  

p l a i n t i f f  could n o t  recover." 

Although t h e  case of  B u t t e r f i e l d  v. Forrester, 11 East 

60, 103 Eng. Rep. 926 (K.B. 1809),  is  recognized as a leading 

case i n  the area of cont r ibu tory  negligence,  such case w a s  

no t  t h e  f irst  pronouncement of t h e  common l a w  doc t r ine  of  

cont r ibu tory  negligence. Lord Ellenborough w r o t e  i n  B u t t e r f i e l d  

v. Forrester, supra,  

"One person being i n  f a u l t  w i l l  n o t  dispense wi th  
a n o t h e r ' s  using ord inary  c a r e  for himskbf. Two 
th ings  must concur to  support  t h i s  ac t ion ,  an obstruc-  
t i o n  i n  the  road by the f a u l t  o f  the  defendant,  and 
no want of ordinary care t o  avoid it on the p a r t  of 
t h e  p l a i n t i f f . "  11 E a s t  60, 61. 

The brief opinions of Bayley, J. and Lord ElLenborough i n  

F o r r e s t e r  w e r e  merely a restatement  of t h e  concept of common l a w  

cont r ibu tory  negligence. I f  t h i s  case w a s  the  o r i g i n  of common 

l a w  cont r ibu tory  negligence,  then c l e a r l y  it would n o t  have been 

adopted as par t  of  t h e  s t a t u t o r y  l a w  o f  t h i s  s ta te  through Flor ida  

S t a t u t e s ,  Sect ion 2-01, F.S.A., because t h a t  dec is ion  w a s  rendered 

subsequent t o  Ju ly  4, 1776. 

I no te  with much i n t e r e s t  t h e  comment by Wex S. Malone i n ,  

"The Formative E r a  of Contributory Negligence," 41  I l l i n o i s  Law 

Review, 151, t o  the following e f f e c t :  

"The concise  opinions of Bayley and Lord Ellenborough 
i n  B u t t e r f i e l d  V. F o r r e s t e r  (1809) a f f o r d  no i n d i c a t i o n  
t h a t  e i t h e r  of  those  judges f e l t  a t  t h e  t i m e  t h a t  he w a s  
cha r t ing  new pa ths  for  l a w . "  

Contributory negligence w a s  adopted much earlier as a par t  
- r_P 1 - ,  - c L .A /c1 

o f  t h e  common l a w .  I n  Bayly v. Merrell, C r o .  Jac. 386, 79 Eng. 

Rep. 331 (1606), t h e  Court expl ica ted ,  

[I] f he  doubted of t h e  weight  thereof  , he might 
have weighed it; and w a s  n o t  bound to  g ive  credence 
t o  a n o t h e r ' s  speech: and beinq h i s  own neqliqence,  
he i s  without  remedy." (Emphasis suppl ied)  C r o .  
Jac. 386, p. 387, 79 Eng. Rep. 331. 
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Charles Beach in 1882 traced the doctrine of contributory 

negligence back to its origin in his treatisecon contributory 

negligence, wherein he set out, 

"Our Anglo-American law of Negligence, including, 
as of course, that of Contributory Negligence, has 
come down to us, in ordinary generation, from the 
civil law of imperial Rome. It is a part of that 
meat debt which the common law owes to the classical 
:nd the scholastic jurisprudence. I' 
butory Neqliqence, $ 1, p. 1 (1882 
on Contributory N eqliqence, 2dEd., 
Beach on Contributory N eqliqence , 
3'8 Po x 1 s 9 9 ) 0  

Beach on Contri- 
) .-ch 
S1, p. 1 (1892')xd 
3; Ed:, crawford, 

Although he expressed a personal view of dislike for the 

operation of the principle of contributory negligence, Chief 

Justice McWhorter recognized in Louisville and Nashville Railroad 

Co. V. Yniestra, supra, the inability of this Court to change the 

common law rule of contributory negligence when he applied the 

existing law required to the facts of the case before him. He 

Observed , 

"The law, in cases at least where human life is 
concerned, certainly needs leqislative revision." 
(Emphasis supplied) 21 Fla. 700, p. 738. 

By virtue of Florida Statutes, Section 2-01, contributory 

negligence is in force and said doctrine can be modified or re- 

placed only by legislation to the contrary. Interposition of 

judicial power to make a legislative change in a statute which 

the Legislature on numerous occasions has refused to do is a 

clear invasion of the legislative. 

Co-Operative Sanitary Bakinq Co. v. Shields, 70 So. 934 

(Fla. 1916), involved a personal injury suit wherein plaintiff 

sought to recover damages for injuries sustained through the 

alleged negligence of defendant. Therein, this Court stated, 

inter alia, that at common law a plaintiff could not recover for 

injuries to himself caused by the negligence of another if he in 

any appreciable way contributed to the proximate cause of injury, 

upon the theory that there is no apportionment of the results of 

mutual negligence. See also German-American Lumber Co. v. Hannah, 

60 Fla. 76, 53 So. 516, 30 L.R.A. (N.S.) 882. In the Shields case, 

this Court explicitly recited, 
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"The only modification of this common-law principle 
which the Legislature of this state has seen fit to 
make is in regard to injuries occasioned by railroad 
companies. See sections 3148, 3149, and 3150 of the 
General Statutes. If this common-law principle is 
to be still further modified, it must be done by the 
Leqislature, as it is beyond the power and province 
of the courts. We would also refer to Coronet Phos- 

and Wauchula Manufacturing & Timber Co. v. JackSon, 
70 South. 599, decided here at the last kerm, wherein 
we followed the principles enunciated in German-American 
Lumber Co. v. Hannah, supra. If the evidence adduced 
in the instant case established the fact that the 
plaintiff's own negligence contributed to the proximate 
cause of the injuries which he received, then he cannot 
recover, even though it is also established by the 
evidence that the defendant was likewise guilty of 
negligence, whether by acts of commission or omission, 
which contributed to or formed a part of the proximate 
cause of the injury. In order to determine this point 
a careful examination of the evidence is requisite.'' 
(Emphasis supplied) supra, at p. 936. 

In fine, the primary question is not whether or not the 

phate Co. V, Jackson, 65 Fla. 170, 61 South. 318, 

law of contributory negligence should be Changed, but rather, 

who should do the changing. Contributory negligence was recog- 

nized in the common law as far back as A. D. 1606 and made a 
. -  part of the statute law of this State in A. D. 1829, 3 2 - -  - i 

. -. >,-- 
- *. . - --:, and thus far not changed by statute. If such a , -  

s .  

fundamental change is to be made in the law, then such modifi- 

cation should be made by the legislature where proposed change 

will be considered by legislative committees in public hearing 

where the general public may have an opportunity to be heard 

and should not be made by judicial fiat. Such an excursion into 

the field of legislative jurisdiction weakens the concept of 

separation of powers and our tripartite system of government. 

For the foregoing reasons, I respectfully dissent. 
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