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I N  THE 

SUPREME COURT OF FLORIDA 

CONTRACTORS AND BUILDERS ASSOCIATION 
OF PINELLAS COUNTY, e t c . ,  e t  a l . ,  

P e t i t i o n e r s ,  

V S  . 
CITY OF DUNEDIN, FLORIDA, 

Respondent .  

CERTIORARI TO THE DISTRICT 
COURT OF APPEAL OF FLORIDA 
I N  AND FOR THE SECOND DISTRICT 

AMICUS CURIAE BRIEF ON BEHALF OF 
FLORIDA LEAGUE OF CITIES, I N C . ,  

ON THE MERITS 

STATEMENT OF THE CASE AND 
STATEMENT OF THE FACTS 

T h i s  Amicus Cur iae  he reby  a d o p t s  by r e f e r e n c e  t h e  d e c i s i o n  

below of  t h e  Second D i s t r i c t  Court o f  Appeal of F l o r i d a  i n  C i t y  

of Dunedin v .  C o n t r a c t o r s  & B u i l d e r s  A s s t n ,  312 So.2d 763 

(Fla .App. ,2nd D i s t . ,  1 9 7 5 ) ,  as  a  c o n c i s e  S ta tement  of  t h e  Case 

and S t a t e m e n t  o f  t h e  F a c t s  i n  t h i s  c e r t i o r a r i  p r o c e e d i n g  based  

upon t h e  c e r t i f i c a t i o n  o f  t h a t  D i s t r i c t  Cour t  of  Appeal t h a t  

i t s  s a i d  d e c i s i o n  " i s  one which p a s s e s  upon a  q u e s t i o n  of  g r e a t  

p u b l i c  i n t e r e s t  . . . ."  ( T r a n s c r i p t  o f  Record,  h e r e i n a f t e r  

r e f e r r e d  t o  a s  "TR" , 4 3 0 ) .  



• On August 4 ,  1 9 7 5 ,  Ralph  A .  Mar s i cano  and B u r t o n  M .  M i c h a e l s ,  

g e n e r a l  c o u n s e l  and s t a f f  a t t o r n e y ,  r e s p e c t i v e l y ,  o f  t h e  F l o r i d a  

League o f  C i t i es ,  I n c . ,  f i l e d  i n  t h i s  c e r t i o r a r i  p r o c e e d i n g  t h e i r  

Motion For  Leave To F i l e  B r i e f  Amicus C u r i a e ,  And To P a r t i c i p a t e  

I n  Oral Argument, which was g r a n t e d  by O r d e r  o f  t h e  Cour t  o f  

August 5 ,  1975 ,  " t o  f i l e  b r i e f  o n l y  w i t h o u t  p r e j u d i c e  t o  s h a r e  

o r a l  a rgument  t i m e  i f  p e r m i t t e d  by t h e  Counse l  f o r  t h e  p a r t i e s . "  

T h i s  Amicus C u r i a e ,  b e c a u s e  o f  i t s  l i m i t e d  c a p a c i t y  i n  t h i s  

c e r t i o r a r i  p r o c e e d i n g ,  h a s  a v o i d e d  p r e s e n t i n g  any d e t a i l e d  

a n a l y s i s  and c r i t i q u e  of t h e  l e n g t h y  S t a t e m e n t  o f  t h e  Case and 

S t a t e m e n t  of  t h e  F a c t s  a p p e a r i n g  i n  t h e  B r i e f  o f  P e t i t i o n e r s  On 

The M e r i t s .  B u t ,  one g l a r i n g  g e n e r a l i z a t i o n  e r u p t s  on page  1 of  

t h e  S t a t e m e n t  of  t h e  Case t h a t  c a n n o t  p a s s  w i t h o u t  comment. • The l a s t  p a r a g r a p h  a t  t h e  bo t tom o f  page  1 o f  t h e  B r i e f  of 

P e t i t i o n e r s  On The M e r i t s  c o n t a i n s  a b r o a d  sweeping  s t a t e m e n t  

w i t h  which t h i s  Amicus C u r i a e  d i s a g r e e s .  T h i s  Amicus C u r i a e  r e -  

s p e c t f u l l y  s u b m i t s  t h a t  i n  l i e u  t h e r e o f  t h e  f o l l o w i n g  s h o u l d  be  

c o n s i d e r e d  t o  be t h e  q u e s t i o n  c e r t i f i e d  by t h e  Second D i s t r i c t  

Cour t  o f  Appeal t o  be  o f  g r e a t  p u b l i c  i n t e r e s t :  

THIS PETITION FOR CERTIORARI INVOLVES THE CERTIFIED QUESTION 

OF GREAT PUBLIC INTEREST OF WHETHER UTILITY CONNECTION 

CHARGES, IMPOSED BY A MUNICIPAL OWNER OF A UTILITY SYSTEM 

TO PROVIDE FOR THE EXPANSION OF THE SYSTEM, ARE USER CHARGES 

OR TAXES. 



A t  page  766 of 312 So .2d  t h e  Second D i s t r i c t  Cour t  o f  

Appeal  s t a t e d  i n  i t s  Op in ion  be low:  

11 . . . The c o u r t  below conc luded  t h a t  t h e  c o n n e c t i o n  
c h a r g e  was,  i n  r e a l i t y ,  a  t a x .  I f  t h i s  i s  s o ,  i t  c a n n o t  
be  s u s t a i n e d  b e c a u s e  a m u n i c i p a l i t y  canno t  impose a t a x ,  
o t h e r  t h a n  ad va lo rem t a x e s ,  u n l e s s  a u t h o r i z e d  by g e n e r a l  
l aw.  21' [ c i t i n g  i n  f o o t n o t e  2 :  " F l a . C o n s t .  A r t .  V I I ,  § §  1, 9  
( 1 9 6 8 ) ;  C i t y  o f  Tampa v .  B i r d s o n g  Moto r s ,  I n c . ,  P l a . 1 9 7 2 ,  
261 So .2d  l ."] 

I n  r e v e r s i n g  t h e  t r i a l  c o u r t ,  t h e  D i s t r i c t  Cour t  h e l d  a t  page 766 

"The i m p o s i t i o n  o f  f e e s  f o r  t h e  u s e  o f  a m u n i c i p a l  u t i l i t y  
s y s t e m  i s  n o t  a n  e x e r c i s e  o f  t h e  t a x i n g  power n o r  i s  i t  
t h e  l e v y  o f  a  s p e c i a l  a s s e s s m e n t .  S t a t e  v .  C i t y  o f  M i a m i ,  
1946 ,  157  F l a .  726,  27 So.2d 1 1 8 .  I n  o u r  v i ew,  c o n n e c t i o n  
f e e s  such  a s  t h o s e  i n v o l v e d  i n  t h i s  c a s e  do  n o t  c o n s t i t u t e  
a  t a x 3  b u t  a c h a r g e  which may be  made f o r  t h e  u s e  o f  t h e  
u t i l i t y  s e r v i c e  p u r s u a n t  t o  t h  a u t h o r i t y  o f  i t s  c h a r t e r  
and F l a . S t a t .  § 1 8 0 . 1 3  ( 1 9 7 1 )  ,' p r o v i d i n g  t h e y  meet t h e  
c r i t e r i a  h e r e a f t e r  s e t  f o r t h .  We h o l d  t h a t  where t h e  
g rowth  p a t t e r n s  a r e  s u c h  t h a t  a n  e x i s t i n g  w a t e r  o r  sewer  
s y s t e m  w i l l  have  t o  be  expanded i n  t h e  n e a r  f u t u r e ,  a  
m u n i c i p a l i t y  may p r o p e r l y  c h a r g e  f o r  t h e  p r i v i l e g e  o f  
c o n n e c t i n g  t o  t h e  sys t em a  f e e  which i s  i n  e x c e s s  o f  t h e  
p h y s i c a l  c o s t  o f  c o n n e c t i o n ,  i f  t h i s  f e e  d o e s  n o t  e x c e e d  
a p r o p o r t i o n a t e  p a r t  o f  t h e  amount r e a s o n a b l y  n e c e s s a r y  
t o  f i n a n c e  t h e  e x p a n s i o n  and i s  earmarked  f o r  t h a t  p u r p o s e .  
Having announced t h e  r u l e ,  we must now d e t e r m i n e  i t s  
a p p l i c a b i l i t y  t o  t h e  i n s t a n t  c a s e . "  

The Second D i s t r i c t  Cour t  o f  Appeal  t h e n  went on i n  i t s  Opin ion  

t o  h o l d  t h a t  t h e  e v i d e n c e  i n  t h e  c a s e  c l e a r l y  u p h e l d  t h e  v a l i d i t y  

of t h e  o r d i n a n c e s  i n  q u e s t i o n ,  t h e  r e a s o n a b l e n e s s  o f  t h e  c l a s s i f i -  

c a t i o n s  t h e r e i n ,  and t h e  f e e s  c h a r g e d  t h e r e u n d e r .  

It i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  i t  i s  t h e  above d e c i s i o n  

t h a t  t h e  Second D i s t r i c t  Cour t  o f  Appeal  c e r t i f i e d  t o  t h e  Supreme 

Cour t  o f  F l o r i d a  a s  b e i n g  "one which p a s s e s  upon a q u e s t i o n  o f  



g r e a t  p u b l i c  i n t e r e s t .  . . ." (TR 430)  Such d e c i s i o n  b e a r s  

l i t t l e  r e s e m b l a n c e  t o  t h e  q u e s t i o n  on c e r t i o r a r i  p r o f e r e d  i n  - 
t h e  l a s t  p a r a g r a p h  a t  t h e  bo t tom o f  page  1 o f  t h e  B r i e f  o f  

P e t i t i o n e r s  On The M e r i t s  i n  t h e  S t a t e m e n t  o f  t h e  Case.  

POINTS INVOLVED 

T h i s  Amicus C u r i a e  a l s o  d i s a g r e e s  w i t h  t h e  P o i n t s  I n v o l v e d  

s e t  f o r t h  on page  28 o f  t h e  B r i e f  o f  P e t i t i o n e r s  On The M e r i t s  

and a r g u e d  on p a g e s  28 t h r o u g h  120 t h e r e i n .  The P e t i t i o n e r s '  

P o i n t s  I n v o l v e d  n o t  o n l y  f a i l  t o  come t o  g r i p s  w i t h  t h e  q u e s t i o n s  

d e c i d e d  by t h e  Second D i s t r i c t  Cour t  o f  Appeal  below i n  C i t y  o f  

Dunedin v .  C o n t r a c t o r s  & B u i l d e r s  Ass ' n ,  s u p r a ,  b u t  m i s s  t h e  

mark i n  f r a m i n g  even  t h e  q u e s t i o n  o f  g r e a t  p u b l i c  i n t e r e s t  c e r t i -  

f i e d  by t h e  D i s t r i c t  Cour t  t o  t h e  Supreme Cour t  o f  F l o r i d a  

(TR 4 3 0 ) .  T h i s  Amicus C u r i a e  r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  P o i n t s  

I n v o l v e d  i n  t h i s  c e r t i o r a r i  p r o c e e d i n g  a r e  i n  r e a l i t y  t h e  

f o l l o w i n g :  

POINTS INVOLVED 

WHETHER UTILITY CONNECTION CHARGES IMPOSED BY A MUNICIPAL 
OWNER OR OPERATOR OF A UTILITY SYSTEM TO PROVIDE FOR 
EXPANSION OF THE UTILITY SYSTEM, ARE USER CHARGES OR TAXES. 

WHETHER THE CITY OF DUNEDIN HAD THE POWER I N  1972 ,  PRIOR 
TO THE MUNICIPAL HOME RULE POWERS ACT, TO IMPOSE WATER AND 
SEWER CONNECTION CHARGES ON NEW SERVICE CONNECTIONS INTO 
ITS RESPECTIVE UTILITY SYSTEMS TO PROVIDE FOR EXPANSIONS 
OF SUCH SYSTEMS. 



ARGUMENT 

WHETHER UTILITY CONNECTION CHARGES IMPOSED BY A MUNICIPAL 
OWNER OR OPERATOR OF A UTILITY SYSTEM TO PROVIDE FOR 
EXPANSION OF THE UTILITY SYSTEM, ARE USER CHARGES OR TAXES. 

The t h r e s h h o l d  q u e s t i o n  d e c i d e d  below by t h e  Second D i s t r i c t  

Cour t  o f  Appeal i n  C i t y  o f  Dunedin v .  C o n t r a c t o r s  & B u i l d e r s  A s s ' n ,  

s u p r a ,  s q u a r e l y  answers  t h e  above P o i n t  I n v o l v e d  i n  t h e s e  words 

a t  page 766 o f  312 So.2d:  

"The i m p o s i t i o n  o f  f e e s  f o r  t h e  u s e  o f  a m u n i c i p a l  u t i l i t y  
s y s t e m  i s  n o t  an  e x e r c i s e  o f  t h e  t a x i n g  power n o r  i s  
it t h e  l e v y  o f  a  s p e c i a l  a s s e s s m e n t .  S t a t e  v .  C i t y  of  
Miami, 1946 ,  157  F l a .  726,  27 So.2d 1 1 8 .  I n  o u r  v iew,  
c o n n e c t i o n  f e e s  uch a s  t h o s e  i n v o l v e d  i n  t h i s  c a s e  do  n o t  
c o n s t i t u t e  a t a x y  b u t  a c h a r g e  which may be made f o r  t h e  
u s e  of  t h e  u t i l i t y  s e r v i c e  p u r s u a n t  t t h e  a u t h o r i t y  of  i t s  
c h a r t e r  and F l a . S t a t .  9180.13 (1971)  ,! p r o v i d i n g  t h e y  meet 
t h e  c r i t e r i a  h e r e a f t e r  s e t  f o r t h .  . . . 1' 

T h i s  h o l d i n g  o f  t h e  Second D i s t r i c t  Cour t  o f  Appeal i s  c l e a r l y  

c o n s i s t e n t  and harmonious w i t h  d e c i s i o n s  o f  t h e  Supreme Cour t  of 

F l o r i d a  and a u t h o r i t i e s  o t h e r  j u r i s d i c t i o n s .  The f o l l o w i n g  

a u t h o r i t i e s  of law c l e a r l y  d e m o n s t r a t e  t h e  c o r r e c t n e s s  of t h e  

d e c i s i o n  of t h e  Second D i s t r i c t  Cour t  o f  Appeal below h o l d i n g  

t h a t  u t i l i t y  c o n n e c t i o n  c h a r g e s  imposed upon new s e r v i c e  connec- 

t i o n s  t o  p r o v i d e  f o r  a u t i l i t y  s y s t e m ' s  r e s u l t a n t  needed  expan-  

s i o n  a r e  n o t  t a x e s .  R a t h e r ,  t h e y  a r e  s e r v i c e  o r  u s e r  c h a r g e s  

imposed t o  r e c o v e r  t h e  added e x p e n s e s  p l a c e d  upon t h e  u t i l i t y  

sys t em i n  o r d e r  t o  f u r n i s h  i t s  s e r v i c e s  t o  t h e  new c u s t o m e r s  



b e i n g  c o n n e c t e d  i n t o  i t .  A t a x ,  on t h e  o t h e r  hand ,  i s  u n r e l a t e d  

t o  t h e  p r o v i d i n g  o f  any p a r t i c u l a r  s e r v i c e  i n  payment t h e r e f o r ,  

b u t  i s  l e v i e d  by government  on c l a s s e s  of  p e r s o n s  o r  t h i n g s  o r  

t r a n s a c t i o n s  i n  o r d e r  t o  s u p p o r t  government i n  g e n e r a l .  I n  o t h e r  

words,  t h e  t a x p a y e r  d o e s  n o t  have t h e  r i g h t  t o  r e q u i r e  a  govern-  

ment t o  i d e n t i f y  w i t h  e x a c t  p a r t i c u l a r i t y  t h e  q u i d  p r o  quo 

government s e r v i c e  f o r  which any p a r t i c u l a r  t a x  i s  p a i d .  

Admi t t ed ly  c e r t a i n  t a x i n g  measu res  a r e  " s o l d "  t o  t h e  p u b l i c  a s  

b e i n g  needed  t o  f i n a n c e  t h e  p r o v i d i n g  of a p a r t i c u l a r  s e r v i c e ,  

b u t  t h e  l e g a l  a u t h o r i t y  t o  impose t h a t  t a x ,  t h e  r e a s o n a b l e n e s s  

of i t s  c l a s s i f i c a t i o n s ,  and t h e  r e a s o n a b l e n e s s  of i t s  amounts 

need  n o t  b e a r  any r e l a t i o n s h i p  t o  t h e  "promised" s e r v i c e .  T h i s  

s h a r p  d i s t i n c t i o n  between u s e r  c h a r g e s  and  t a x e s  c l e a r l y  emerges 

from t h e  f o l l o w i n g  a u t h o r i t i e s .  F i r s t ,  l e t  u s  examine t h e  n a t u r e  

of what a  t a x  h a s  been  h e l d  by t h e  c o u r t s  t o  be .  

I n  C i t y  o f  Or lando v .  S t a t e ,  67 So.2d 673 ( 1 9 5 3 ) ,  t h e  

Supreme Cour t  o f  F l o r i d a  r e i t e r a t e d  i t s  d e f i n i t i o n  of a  " t a x "  

when i t  quo ted  w i t h  a p p r o v a l  i t s  l a n g u a g e  i n  Klemm v .  Davenpor t ,  

100 F l a .  627, 129 So. 904 ( 1 9 3 0 ) ,  a t  page  674 of  67 So.2d:  

" .  . . ' A  " t a x "  i s  a n  e n f o r c e d  burden  of  c o n t r i b u t i o n  
imposed by s o v e r e i g n  r i g h t  f o r  t h e  s u p p o r t  o f  t h e  gov- 
e rnmen t ,  t h e  a d m i n i s t r a t i o n  of  t h e  l aw ,  and t o  e x e c u t e  
t h e  v a r i o u s  f u n c t i o n s  t h e  s o v e r e i g n  i s  c a l l e d  on t o  
p e r f o r m '  . . . . I I 
T h i s  c l a s s i c  d e f i n i t i o n  i s  s t a t e d  i n  e s s e n t i a l l y  t h e  same 



words a t  1 6  M c Q u i l l i n ,  Munic ipa l  C o r p o r a t i o n s  ( 3 r d  E d . ,  1 9 7 2 ) ,  

$44 .02 ,  p .  7 ,  t o g e t h e r  w i t h  c e r t a i n  p e r t i n e n t  r e f i n e m e n t s :  

"Although v a r i o u s  d e f i n i t i o n s  have been g i v e n  from 
t i m e  t o  t i m e  by t h e  c o u r t s ,  t h e  d e f i n i t i o n  which i s  most 
commonly approved  i s  t h a t  t a x e s  a r e  t h e  e n f o r c e d  p ro -  
p o r t i o n a l  c o n t r i b u t i o n s  from p e r s o n s  and p r o p e r t y ,  l e v i e d  
by t h e  s t a t e  by v i r t u e  of  i t s  s o v e r e i g n t y  f o r  t h e  sup-  
p o r t  of  government and f o r  a l l  p u b l i c  n e e d s .  Munic ipa l  
t a x e s  a r e  t h o s e  imposed by a m u n i c i p a l i t y ,  unde r  c o n s t i -  
t u t i o n a l  o r  s t a t u t o r y  a u t h o r i t y  d e l e g a t e d  t o  i t ,  on 
p e r s o n s  o r  p r o p e r t y  w i t h i n  t h e  c o r p o r a t e  l i m i t s ,  t o  
s u p p o r t  t h e  l o c a l  government and pay i t s  d e b t s  and  
l i a b i l i t i e s ,  and t h e y  a r e  u s u a l l y  i t s  p r i n c i p a l  s o u r c e  
o f  r evenue .  

"Taxes embody many forms o f  c o n t r i b u t i o n  e x a c t e d ,  
w i t h i n  t h e  l i m i t s  p r e s c r i b e d  by l a w ,  by t h e  government .  
They i n c l u d e  g e n e r a l  p r o p e r t y  t a x e s ,  p o l l  t a x e s ,  and 
e x c i s e  t a x e s .  However, a ' t a x 1  d o e s  n o t  i n c l u d e ,  and  
i s  t o  be d i s t i n g u i s h e d  from, a  minimum wage l a w ,  a t a k -  
i n g  unde r  t h e  power o f  eminent  domain, spec i ra l  a s s e s s -  
men t s ,  f i n e s  and bond f o r f e i t u r e s ,  f e e s ,  t o l l s ,  and  
w a t e r  o r  sewer  r a t e s ,  c h a r g e s  o r  r e n t s .  A s  a p t l y  
remarked ,  what a t a x  r e a l l y  i s ,  i s  d e t e r m i n e d  from i t s  
n a t u r e  and n o t  i t s  name. 'I [Emphasis s u p p l i e d .  ] 

See  a l s o :  3 1  F l a . J u r . ,  T a x a t i o n  (1974 ~ e v . ) ,  $9,  pp .  44-45, 

and  c a s e s  c i t e d  t h e r e i n .  

Tha t  w a t e r  and sewer c o n n e c t i o n  c h a r g e s  and  f e e s  t o  p r o v i d e  

f o r  u t i l i t y  sys t em e x p a n s i o n  a r e  n o t  " t a x e s "  c l e a r l y  emerges 

from t h e  f o l l o w i n g  a u t h o r i t i e s .  

The Supreme Court  o f  F l o r i d a  c l e a r l y  h e l d  i n  S t a t e  v .  

C i t y  of  Miami, 157 F l a .  726 ,  27 So.2d 118 ( 1 9 4 6 ) ,  a t  page  124 

' I .  . . t h e  i m p o s i t i o n  of  f e e s  f o r  t h e  u s e  o f  t h e  sewage 
d i s p o s a l  sys t em i s  n o t  a n  e x e r c i s e  o f  t h e  t a x i n g  power,  
n o r  i s  i t  t h e  l e v y  o f  a s p e c i a l  a s s e s s m e n t .  . . . 11 



I n  P i z z a  P a l a c e  o f  M i a m i ,  I n c .  v .  C i t y  o f  H i a l e a h ,  

242 So.2d 203 ( F l a . A p p . ,  3 rd  D i s t . ,  1 9 7 1 ) ,  t h e  T h i r d  D i s t r i c t  

Cour t  of Appeal "assumed" a  sewer c o n n e c t i o n  c h a r g e  t o  be a  

' 1  s e r v i c e  c h a r g e . "  The D i s t r i c t  Cour t  f i r s t  s t a t e d  t h a t  t h e  

sewer c o n n e c t i o n  c h a r g e  i n  q u e s t i o n  was e i t h e r  a c h a r g e  f o r  

s e r v i c e s  o r  a n  a s s e s s m e n t .  Nowhere i n  i t s  o p i n i o n  d o e s  t h e  T h i r d  

D i s t r i c t  Cour t  o f  Appeal even  h i n t  a t  t h e  p o s s i b i l i t y  t h a t  a 

sewer  c o n n e c t i o n  cha rge  c o u l d  e v e r  c o n s t i t u t e  b e i n g  a " t a x . "  

A t  page 205 o f  242 So .2d ,  t h a t  c o u r t  s a i d :  

"Befo re  e x p l o r i n g  t h e  m e r i t s ,  we n o t e  t h a t  t h r e e  
c h a r g e s  r e l a t e d  t o  t h e  o p e r a t i o n  o f  a sewer  sys t em 
must be enumera ted  t o  a v o i d  c o n f u s i o n .  F i r s t ,  t h e r e  
i s  t h e  c o n n e c t i o n  c h a r g e  which i s  h e r e  d i s p u t e d .  Second,  
t h e r e  i s  a month ly  sewer  c h a r g e  f o r  t h e  u s e  o f  t h e  sys t em,  
which h e r e  amounts t o  t h r e e  t i m e s  t h e  L e s s e e ' s  monthly 
w a t e r .  T h i r d ,  t h e r e  i s  t h e  c a t e g o r y  o f  s p e c i a l  a s s e s s -  
ments  f o r  b e n e f i t s  c o n f e r r e d  t o  t h e  l a n d .  S e e :  Ch. 184,  
' M u n i c i p a l  Sewer F i n a n c i n g , '  F l a . S t a t . ,  F .S .A. ,  e s p .  
§ 1 8 4 . 0 5 ( 7 ) ( ~ ) ( 2 ) .  

" A s  t o  L e s s e e ' s  f i r s t  p o i n t ,  t h a t  t h e  ' s ewer  
c o n n e c t i o n  c h a r g e '  assumed t o  be a s e r v i c e  c h a r g e  i s  
u n a u t h o r i z e d  u n d e r  t h e  C h a r t e r  and Ord inances  as t o  him 
because  o f  s t a t u t o r y  and c o n s t i t u t i o n a l  p r o v i s i o n s ,  we 
a g r e e  and choose  t o  r e s t  o u r  d e c i s i o n  upon t h i s  n a r r o w e r  
s t a t u t o r y  g round ,  and t h e r e f o r e  do n o t  need  t o  c o n s i d e r  
t h e  c o n s t i t u t i o n a l  problems r a i s e d .  " 

M c Q u i l l i n ,  - t h e  a u t h o r i t y  on American m u n i c i p a l  law d i s c u s s e d  

sewer  c o n n e c t i o n  f e e s  and c h a r g e s  a t  11 M c Q u i l l i n ,  M u n i c i p a l  

C o r p o r a t i o n s  ( 3 r d  E d . ,  1 9 6 4 ) ~  § 3 1 . 3 0 a . ,  pp.  247-248: 

"The m u n i c i p a l i t y  may f i x  f e e s ,  r e n t s ,  c h a r g e s ,  and 
r a t e s  f o r  making c o n n e c t i o n s  w i t h  and f o r  u s i n g  i t s  
sewers  and d r a i n s ,  o u t s i d e  t h e  m u n i c i p a l  l i m i t s ,  a s  w e l l  
as w i t h i n ,  and may, by law,  have  a  l i e n  upon t h e  p r o p e r t y  
t h e r e f o r .  Sewer c h a r g e s  a r e  u s u a l l y  e s t a b l i s h e d  by 
o r d i n a n c e s ,  t h e  v a l i d i t y  o f  which i s  presumed. 



"Sewer cha rges  and f e e s  a r e  n o t  t a x e s  o r  s p e c i a l  
a s sessment s  ( a l t h o u g h  o c c a s i o n a l l y  t h e y  a r e  so  r e g a r d e d ) ,  
b u t  a r e  i n  t h e  n a t u r e  of t o l l s  o r  r e n t s  p a i d  f o r  s e r v i c e s  
f u r n i s h e d  o r  a v a i l a b l e .  I' 

And even t h e  At to rney  Genera l  of F l o r i d a  a g r e e s  t h a t  a sewer 

c o n n e c t i o n  f e e  i s  no t  a t a x .  On August 1 4 ,  1972,  he r e n d e r e d  an 

o p i n i o n  ( A G O  072-271) on t h e  r e a s o n a b l e n e s s  of a sewer c o n n e c t i o n  

f e e  imposed by a county  p u r s u a n t  t o  Chapter  153,  F l o r i d a  S t a t u t e s .  

The At to rney  Genera l  c i t e d  b o t h  S t a t e  v .  C i t y  of  M i a m i ,  s u p r a ,  

and 11 McQui l l in ,  Munic ipa l  C o r p o r a t i o n s ,  §31.30a ,  p .  248, and 

concur red  t h a t  a  sewer connec t ion  cha rge  was no t  a t a x .  Also 

mentioned i n  t h a t  At to rney  G e n e r a l ' s  Opinion was t h e  o f t - c i t e d  

c a s e  of Englewood H i l l s ,  I n c .  v .  V i l l a g e  of Englewood, 1 4  Ohio 

App2d195, 237 N.E.2d 621 ( 1 9 6 7 ) ,  where in  a $250 sewer t a p  cha rge  

and a $200 w a t e r  t a p  cha rge  were imposed. I n  t h a t  Ohio case  t h e  

v i l l a g e  had proposed [p .  623 of 237 N.E .2d . l :  

" .  . . t o  pay t h e  c o s t  of f u t u r e  expans ion  of sewer 
and wa te r  f a c i l i t i e s  from t a p  cha rges  o r  by t h e  
i s s u a n c e  of bonds payab le  from sewer and w a t e r  r e -  
venues i n c l u d i n g  t a p  c h a r g e s .  " 

The s a i d  F l o r i d a  At to rney  G e n e r a l ' s  Opinion [AGO 072-2711 

commented on t h e  Englewood c a s e  i n  t h e s e  words: 

11 . . . I n  Englewood H i l l s ,  I n c .  v .  V i l l a g e  of Englewood, 
Ohio App. 1 9 6 7 ,  237 N . E .  2d 621, t h e  c o u r t ,  i n  h o l d i n g  
t h a t  a m u n i c i p a l i t y  may adopt  o r d i n a n c e s  p r o v i d i n g  f o r  
t a p - i n  c h a r g e s  f o r  s a n i t a r y  sewer s e r v i c e s ,  s t a t e d  t h a t  
t h e  f e e s  e s t a b l i s h e d  by t h e  o r d i n a n c e s  must be f a i r  and 
r e a s o n a b l e  and b e a r  a s u b s t a n t i a l  r e l a t i o n s h i p  t o  t h e  
c o s t  i n v o l v e d  i n  p r o v i d i n g  t h e  s e r v i c e  t o  t h e  landowner.  
. . . I '  LEmphasis s u p p l i e d .  



M c Q u i l l i n  a l s o  c i t e d  t h e  Englewood c a s e  a t  1 2  M c Q u i l l i n ,  

Munic ipa l  C o r p o r a t i o n s  ( 3 r d  E d . ,  1 9 7 0 ) ,  $35.37 ,  a t  page 480 

f o r  t h i s  s t a t e m e n t  of t h e  law: 

" M u n i c i p a l i t i e s  may p r o v i d e  f o r  t a p - i n  c h a r g e s  f o r  
wa te r  s u b j e c t  o n l y  t o  t h e  q u a l i f i c a t i o n  t h a t  t h e  f e e s  
e s t a b l i s h e d  must be f a i r  and r e a s o n a b l e  and b e a r  a  
s u b s t a n t i a l  r e l a t i o n s h i p  t o  t h e  c o s t  i n v o l v e d  i n  p r o v i d i n g  
t h e  s e r v i c e  t o  t h e  landowner.  . . . I '  LEmphasis s u p p l i e d .  j 

Analyses  of  o t h e r  c a s e - d e c i s i o n s  upho ld ing  w a t e r  t a p - i n  

o r  c o n n e c t i o n  c h a r g e s  as b e i n g  s e r v i c e  o r  u s e r  c h a r g e s ,  f u r t h e r  

c l e a r l y  demons t ra t e  t h e  c o r r e c t n e s s  of  t h e  d e c i s i o n  of t h e  

Second D i s t r i c t  Court  o f  Appeal below i n  C i t y  of Dunedin v .  

C o n t r a c t o r s  & B u i l d e r s  A s s l n ,  s u p r a .  Water c o n n e c t i o n  

c h a r g e s  -- based  on e l e m e n t s  d i r e c t l y  r e l a t e d  t o  t h e  c o s t s  of 

a p r o v i d i n g  wa te r  s e r v i c e s  -- a r e  c l e a r l y  " u s e r  c h a r g e s . "  They 

a r e  imposed no t  l i k e  " t a x e s "  t o  f i n a n c e  t h e  o p e r a t i o n  of  govern-  

ment g e n e r a l l y ,  bu t  t o  f i n a n c e  t h e  c o s t s  t o  o p e r a t e ,  m a i n t a i n ,  and 

t o  expand a p a r t i c u l a r  w a t e r  supp ly  sys tem.  Two c a s e s  from 

o t h e r  j u r i s d i c t i o n s  c l e a r l y  i l l u s t r a t e  n e c e s s a r y  b a s i c  e l ement s  

compr i s ing  w a t e r  c o n n e c t i o n  c h a r g e s .  

I n  Henry B .  Byors & Sons,  I n c .  v .  Board of  Water Comtrs o f  

Northborough, 358 Mass. 354, 2 6 4  N.E.2d 657 ( 1 9 7 0 ) ,  t h e  Massa- 

c h u s e t t s  c o u r t  upheld  a w a t e r  t a p - i n  o r  c o n n e c t i o n  c h a r g e ,  c a l l e d  

t h e r e i n  a  "demand c h a r g e , "  which was r e q u i r e d  from new cus tomers  

[p .  660 of  2 6 4  N.E.2d. l :  

" .  . . t o  pay a  p o r t i o n  o f  t h e  c o s t  of  s u p p l y i n g  
s u f f i c i e n t  w a t e r  a t  adequa te  p r e s s u r e  t o  meet t h e  
i n c r e a s i n g  demands f o r  w a t e r  by t h e  cumula t ive  
e f f e c t  of  new household  u n i t s  b e i n g  s u p p l i e d  w i t h  
w a t e r . "  



A t  page  661  o f  264 N.E.2d, t h e  c o u r t  h e l d  t h a t  t h e  e v i d e n c e  i n  

t h e  c a s e :  

". . . c l e a r l y  d e l i n e a t e s  t h e  r e a s o n s  f o r  t h e  demand 
c h a r g e  and  f o r  t h e  e x p e n d i t u r e  o f  l a r g e  sums i n  o r d e r  
t h a t  a d e q u a t e  s e r v i c e  might  be p r o v i d e d  t o  t h e  u n i t s  
a l r e a d y  b u i l t  and t h o s e  t o  be b u i l t .  . . . I I 

And i n  C o l o n i a l  Oaks West,  I n c .  v .  Township o f  E a s t  

Brunswick ,  6 1  N . J .  560 ,  296 A.2d 653 ( 1 9 7 2 ) ,  t h e  New J e r s e y  

c o u r t  u p h e l d  a w a t e r  c o n n e c t i o n  c h a r g e  c o n s i s t i n g  o f  e l e m e n t s  

c o n s t i t u t i n g  s e r v i c e  o r  u s e r  c h a r g e s  i n  t h e i r  " p u r e s t "  form 

which i n c l u d e d  [ p .  656 o f  296 A .2d I :  

" . . . t h e  c o s t  o f  i s s u i n g  a  p e r m i t ,  making t h e  
p h y s i c a l  c o n n e c t i o n  t o  a  w a t e r  main and  a p o r t i o n  of 
t h e  c o s t  o f  i n c r e a s i n g  t h e  c a p a c i t y  o f  t h e  t o w n s h i p ' s  
w a t e r  s u p p l y  and s y s t e m  i n  o r d e r  t o  p r o v i d e  t h e  w a t e r  
s e r v i c e .  . . . ' 1  

I n  P i n e l l a s  Apartment  Assoc . ,  I n c .  v .  C i t y  of  S t .  

P e t e r s b u r g ,  294 So.2d 676 ( F l a . A p p . ,  2nd D i s t . ,  1 9 7 4 ) ,  t h e  

Second D i s t r i c t  Cour t  o f  Appeal o f  F l o r i d a  s c r u t i n i z e d  a  c i t y ' s  

c h a r g e s  f o r  ga rbage  c o l l e c t i o n  and d i s p o s a l  s e r v i c e s .  The 

D i s t r i c t  Cour t  t r e a t e d  s u c h  c h a r g e s  as b e i n g  s e r v i c e  o r  u s e r  

c h a r g e s  and h e l d  a t  page  678 o f  294 So .2d :  

' 1  . . . The e s t a b l i s h m e n t  o f  c l a s s i f i c a t i o n s  i n  s e t t i n g  
t h e  c h a r g e s  f o r  u t i l i t y  s e r v i c e s  i s  p e r m i s s a b l e  s o  l o n g  
a s  t h e  c l a s s i f i c a t i o n s  a r e  n o t  a r b i t r a r y ,  u n r e a s o n a b l e  
o r  d i s c r i m i n a t o r y  and a p p l y  s i m i l a r l y  t o  a l l  u n d e r  l i k e  
c o n d i t i o n s  . . . . 



11 . . . Need les s  t o  s a y ,  i n  e s t a b l i s h i n g  t h e  c h a r g e s  t h e  
C i t y  Counc i l  c o u l d  n o t  be e x p e c t e d  t o  make an  e x a c t  
f o r e c a s t  o f  t h e  c o s t  o f  p r o v i d i n g  a p a r t i c u l a r  t y p e  o f  
ga rbage  c o l l e c t i o n .  The s e t t i n g  o f  u t i l i t y  r a t e s  i s  
o f t e n  a  c o m p l i c a t e d  p r o c e s s  and m a t h e m a t i c a l  e x a c t i t u d e  
canno t  be r e q u i r e d .  There  d o e s  n o t  have  t o  be an  e x a c t  
c o r r e l a t i o n  between t h e  r a t e s  cha rged  f o r  v a r i o u s  a s p e c t s  
o f  t h e  s e r v i c e  p r o v i d e d  by t h e  c i t y .  There  i s  n o t h i n g  
i n h e r e n t l y  wrong w i t h  t h e  c i t y  making a  modest r e t u r n  on 
i t s  u t i l i t y  o p e r a t i o n  o r  c e r t a i n  p o r t i o n s  t h e r e o f ,  p ro -  
v i d i n g  t h e  r a t e  i s  n o t  u n r e a s o n a b l e  i n  l i g h t  o f  t h e  
s e r v i c e  p r o v i d e d .  See 12 M c Q u i l l i n ,  s u p r a ,  S35 .37c . "  

The s i g n i f i c a n c e  o f  t h i s  o p i n i o n  i s  t h a t  it f o l l o w s  t h e  

b a s i c  law t h a t  c h a r g e s  imposed on cus tomers  of  a  u t i l i t y  must 

b e a r  a  r e a s o n a b l e  r e l a t i o n s h i p  t o  t h e  c o s t s  i n c u r r e d  i n  

f u r n i s h i n g  t h a t  u t i l i t y ' s  s e r v i c e s  t o  t h o s e  c u s t o m e r s .  New 

cus tomers  e n t e r i n g  a  u t i l i t y  sys t em p l a c e  new demands upon 

t h a t  sys t em f o r  which a  new c l a s s i f i c a t i o n  o f  c h a r g e s  may be 

e s t a b l i s h e d  t o  meet t h o s e  a d d i t i o n a l  c a p a c i t y  c o s t s  n o t  caused  

by e x i s t i n g  cus tomers  o f  t h e  sys t em.  These a r e  t h e  v e r y  con- 

s i d e r a t i o n s  t a k e n  i n t o  a c c o u n t  by t h e  c o u r t s  i n  d e t e r m i n i n g  t h e  

r e a s o n a b l e n e s s  o f  w a t e r  and sewer c o n n e c t i o n  c h a r g e s  which have 

been  h e l d  t i m e  and a g a i n  t o  be " s e r v i c e  o r  u s e r  c h a r g e s . "  

The r u l e s  o f  law p e r t a i n i n g  t o  t h e  r e a s o n a b l e n e s s  o f  a  t a x  a r e  

o t h e r w i s e ,  and have  no r e l a t i o n s h i p  t o  t h e  c o s t  of  p r o v i d i n g  

p a r t i c u l a r  s e r v i c e s  t o  cus tomers  o r  u s e r s  o f  a  u t i l i t y  sys t em.  

T h i s  same concep t  -- t h a t  where a  p a r t i c u l a r  f a c i l i t y  i s  

e s s e n t i a l  i n  t h e  o p e r a t i o n s  o f  a  p a r t i c u l a r  sys tem,  u s e r s  of  

t h a t  sys t em may be r e q u i r e d  t o  pay t h e  n e c e s s a r y  c o s t s  needed  

t o  m a i n t a i n  t h a t  f a c i l i t y  -- was t h e  u n d e r l y i n g  r e a s o n i n g  of  



- 
t h e  Supreme Court o f  F l o r i d a  i n  Fa rabee  v .  Board o f  T r u s t e e s ,  

Lee County Law L i b . ,  254 So.2d 1 ( F l a . S u p . C t . ,  1 9 7 1 ) .  I n  

Farabee  t h e  Supreme Cour t  h e l d  t h a t  a  $ 3 . 0 0  e x c e s s  f i l i n g  f e e  

f o r  c i v i l  a c t i o n s  earmarked f o r  t h e  coun ty  l a w  l i b r a r y ,  was n o t  

a t a x  b u t  was a c o u r t  c o s t ,  o r  what t h i s  Amicus Cur i ae  h a s  te rmed 

a " s e r v i c e  o r  u s e r  c h a r g e . "  A t  page 5 o f  254 So.2d ,  t h e  Supreme 

Court  h e l d :  

11 . . . I n  o u r  o p i n i o n ,  t h e  l a w  l i b r a r y  f u l f i l l s  a n  
i m p o r t a n t  and growing need of  p r a c t i t i o n e r s ,  j u d g e s ,  
and l i t i g a n t s .  It i s  e s s e n t i a l  t o  t h e  a d m i n i s t r a t i o n  
of  j u s t i c e  t o d a y ,  and it i s  a p p r o p r i a t e  t h a t  i t s  c o s t  
be a s s e s s e d  a g a i n s t  t h o s e  who make u s e  o f  t h e  c o u r t  
sys t ems  of  o u r  s t a t e .  Accord ing ly ,  we r e j e c t  a p p e l l a n t  ' s  
c o n t e n t i o n  t h a t  t h e  a s ses smen t  i s  a n  u n c o n s t i t u t i o n a l  
t a x  d i s g u i s e d  a s  a  c o u r t  c o s t . "  

The we l l - r easoned  Fa rabee  d e c i s i o n  s e r v e s  a s  one g u i d e  t o  

m u n i c i p a l  government as t o  t h e  d i s t i n c t i o n  between a  t a x  and 

a  u s e r  c h a r g e .  The s i g n i f i c a n c e  o f  such  d i s t i n c t i o n  t o  munic i -  

p a l  government was e x p r e s s l y  r e c o g n i z e d  below by t h e  Second 

D i s t r i c t  Cour t  o f  Appeal when it c i t e d  and commented upon t h e  

landmark d e c i s i o n  of t h e  Supreme Cour t  o f  F l o r i d a  i n  C i t y  o f  

Tampa v .  B i rdsong  Motors ,  I n c . ,  2 6 1  So.2d 1 ( ~ l a . ~ u p . C t . , l 9 7 2 ) ,  

i n  t h e s e  words a t  page 766 o f  312 So.2d:  " . . . a m u n i c i p a l i t y  

cannot  impose a t a x ,  o t h e r  t h a n  ad  va lorem t a x e s ,  u n l e s s  

a u t h o r i z e d  by g e n e r a l  law."  C i t y  o f  Dunedin v .  C o n t r a c t o r s  & 

B u i l d e r s  A s s l n ,  s u p r a .  



T h i s  Amicus C u r i a e  r e s p e c t f u l l y  u r g e s  t h a t  someth ing  more 

t h a n  g e n e r a l  d e f i n i t i o n s  o f  t h e  t e r m  " t a x "  i s  needed  t o  g u i d e  

l o c a l  governments  i n  F l o r i d a  i n  r e s p o n d i n g  t o  t h e  f i s c a l  demands 

b e i n g  p l a c e d  upon t h e i r  s e r v i c e  d e l i v e r y  sys t ems .  Some s e r v i c e  

d e l i v e r y  sys t ems- -no tab ly  p o l i c e ,  f i r e ,  p l a n n i n g  and z o n i n g ,  

e t c . - -do  n o t  l e n d  t h e m s e l v e s  r e a d i l y  t o  u s e r  c h a r g e s  and must be 

h e a v i l y  s u p p o r t e d  by t a x e s ,  whereas  o t h e r s ,  such  a s  w a t e r  and 

sewer  s y s t e m s ,  depend upon c h a r g e s  imposed on t h e  c u s t o m e r s  of  

t h o s e  s y s t e m s .  A s  ev idenced  by t h e  r u l i n g  of  t h e  t r i a l  c o u r t  

below (TR 337-342) ,  t h e  c l e a r - c u t  d i s t i n c t i o n  between a  t a x  and a  

u s e r  c h a r g e  has  n o t  been f i r m l y  i m p l a n t e d  i n  t h e  j u r i s p r u d e n c e  o f  

F l o r i d a .  T h i s  Amicus C u r i a e  r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  

f o l l o w i n g  d i s t i n c t i o n  may s e r v e  a s  a  h e l p f u l  g u i d e ,  and  t h e  

f o l l o w i n g  r u l e  i s  r e s p e c t f u l l y  s u g g e s t e d :  

If a m u n i c i p a l  owner o r  o p e r a t o r  of  a  u t i l i t y  o r  e n t e r -  

p r i s e  sys t em imposes a  f e e  o n l y  on cus tomers  o r  u s e r s  o f  t h a t  

sys t em i n  o r d e r  t o  f i n a n c e  t h e  c o s t s  needed  by t h a t  sys t em i n  

o r d e r  t o  p r o v i d e  t h a t  s y s t e m ' s  s e r v i c e s  t o  t h o s e  cus tomers  o r  

u s e r s ,  t h e n  t h e  f e e  i s  a  u s e r  c h a r g e  and i s  n o t  a  t a x .  (Such 

a  f e e  mus t ,  o f  c o u r s e ,  be r e a s o n a b l e ,  and any  c l a s s i f i c a t i o n  

o f  cus tomers  o r  u s e r s  must a l s o  be r e a s o n a b l e . )  But ,  i f  a  

m u n i c i p a l i t y  e x a c t s  a f e e  o r  c h a r g e  on p e r s o n s  o r  t h i n g s  o r  

t r a n s a c t i o n s  f a l l i n g  w i t h i n  a  p a r t i c u l a r  c l a s s i f i c a t i o n  o r  

c a t e g o r y ,  which e x a c t i o n  i s  u n r e l a t e d  t o  t h e  f u r n i s h i n g  o f  a  

s e r v i c e  t o  a  c l a s s ,  a s  a  d i s t i n c t  c l a s s ,  o f  u s e r s  o r  cus-  

t omers  of  a u t i l i t y  o r  e n t e r p r i s e  sys t em owned o r  o p e r a t e d  by 



t h a t  m u n i c i p a l i t y ,  t h e n  t h e  cha rge  i s  a  t a x .  For  example, i f  

a  c i t y  passed  an o r d i n a n c e  imposing a cha rge  f o r  admiss ion  t o  

any city-owned o r  o p e r a t e d  amusement o r  r e c r e a t i o n  f a c i l i t y ,  

t h a t  would be a u s e r  cha rge .  Bu t ,  i f  a  c i t y  imposed a  f e e  on 

e v e r y  admiss ion  t o  any amusement o r  r e c r e a t i o n  f a c i l i t y  l o c a t e d  

i n  t h e  c i t y ,  r e g a r d l e s s  a s  t o  who owned o r  o p e r a t e d  t h e  f a c i l i t y ,  

t h a t  would be  a t a x .  

The P e t i t i o n e r s f  own F l o r i d a  a u t h o r i t i e s  of s o - c a l l e d  

"impact  f e e "  c a s e s  a r e  c o n s i s t e n t  w i t h  t h e  g e n e r a l  r u l e s  of law 

as t o  what c o n s t i t u t e s  a  t a x ,  and ,  t h e y  even f u r t h e r  f o r t i f y  t h e  

eminent  c o r r e c t n e s s  of  t h e  d e c i s i o n  of t h e  Second D i s t r i c t  Court  

of Appeal i n  t h e  c a s e  a t  b a r .  Those F l o r i d a  c a s e s  c i t e d  by t h e  

P e t i t i o n e r s  c l e a r l y  have no r e l e v a n c y  t o  t h e  c e r t i o r a r i  pro-  * ceed ing  a t  b a r .  

The c a s e  o f  Broward County v .  J a n i s  Development Corp.,  

311 So. 2d 371 (Fla.App.  , 4 t h  D i s t  . , 1 9 7 5 ) ,  a f f i r m i n g  t h e  

C i r c u i t  Court  d e c i s i o n  r e p o r t e d  a s  J a n i s  Development Corp. v .  

C i t y  of  S u n r i s e ,  40 Fla .Supp.  4 1  ( C i r . C t . , X V I I  C i r . ,  19731, 

c l e a r l y  i n v o l v e d  t h e  l e v y i n g  of  a  t a x .  The b u i l d i n g  pe rmi t  

s u r c h a r g e  f e e s  i n  t h a t  c a s e  were n o t  imposed upon any c l a s s  of  

u s e r s  o r  cus tomers  of  any u t i l i t y  o r  e n t e r p r i s e  sys tem t o  

f i n a n c e  t h e  c o s t s  needed t o  expand t h a t  sys tem t o  meet t h e  demands 

o f  any c l a s s  of u s e r s .  So t o o ,  t h e  one p e r c e n t  b u i l d i n g  p e r m i t  

s u r c h a r g e  f e e  i n  V e n d i t t i - S i r a v o ,  I n c .  v .  C i t y  o f  Hollywood, 39 F l a .  

Supp. 121  ( C i r . C t . , X V I I  C i r . , 1 9 7 3 ) ,  i s  i r r e l e v a n t  t o  t h e  c e r t i o r a r i  



p r o c e e d i n g  a t  b a r .  No u t i l i t y  o r  e n t e r p r i s e  sys t em was i n v o l v e d  

i n  e i t h e r  c a s e .  And t h e  c a s e  o f  Admiral  Development Corp.  v .  

C i t y  o f  M a i t l a n d ,  267 So.2d 860 ( F l a . A p p . , 4 t h  D i s t . , 1 9 7 2 ) ,  n o t  

o n l y  c o n t a i n s  no " t a x "  q u e s t i o n ,  b u t  was d e c i d e d  p r i o r  t o  t h e  

Munic ipa l  Home Rule Powers Ac t ,  Chap te r  73-129, Laws o f  F l o r i d a ,  

and t h e  landmark d e c i s i o n  o f  t h e  Supreme Court  o f  F l o r i d a  i n  

C i t y  o f  M i a m i  Beach v .  F o r t e  Towers,  I n c . ,  305 So.2d 764 

( F l a . S u p . C t . , l 9 7 5 ) ,  which u p h e l d  t h e  c o n s t i t u t i o n a l i t y  of  S e c t i o n  

166 .021 ,  F l a  . S t a t .  , t h e  key p r o v i s i o n  i n  t h a t  a c t .  

T h i s  Amicus C u r i a e  r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  P e t i t i o n e r s  

have  p r e s e n t e d  no a u t h o r i t y  o f  F l o r i d a  Law t h a t  would even  

q u e s t i o n  t h e  c o r r e c t n e s s  of  t h e  d e c i s i o n  o f  t h e  Second D i s t r i c t  

Cour t  of  Appeal below.  R a t h e r ,  t h e  P e t i t i o n e r s  have  s e i z e d  upon 

t h e  y e t  u n d e f i n a b l e  t e r m  o f  " impac t  f e e s "  and have  a t t e m p t e d  t o  

i n t e r j e c t  t h a t  p h r a s e  a s  a smoke s c r e e n  o v e r  t h e  u t i l i t y  

c o n n e c t i o n  f e e s  o r  c h a r g e s  i n v o l v e d  i n  t h e  p r o c e e d i n g  a t  b a r .  

P e t i t i o n e r s  p l a c e  g r e a t  we igh t  i n  t h e  f a c t  t h a t  l e g i s l a t i o n  

h a s  been  i n t r o d u c e d  i n  t h e  F l o r i d a  L e g i s l a t u r e  r e g a r d i n g  t h e  

s o - c a l l e d  " impact  f e e s . "  B u t ,  as t h e  Supreme Cour t  of  F l o r i d a  

can  t a k e  j u d i c i a l  n o t i c e ,  n o t  a s i n g l e  p i e c e  of s u c h  l e g i s l a -  

t i o n  has  p a s s e d .  The o n l y  c o n c l u s i o n  t h a t  may be drawn from 

t h e  i n t r o d u c t i o n  of a  b i l l  i n  t h e  F l o r i d a  L e g i s l a t u r e  i s  t h a t  

a b i l l  was i n t r o d u c e d .  Any one o f  160 members o f  t h e  F l o r i d a  

L e g i s l a t u r e  can do s o .  T h i s  Amicus C u r i a e  knows o f  no  l e g a l  

s i g n i f i c a n c e  t h a t  a t t a c h e s  t o  t h e  i n t r o d u c t i o n  o f  any  b i l l .  

Pe rhaps  i f  t h e  P e t i t i o n e r s  c o u l d  d e f i n e  t h e  t e r m  " impact  



f e e s " ,  and c o u l d  s u g g e s t  some r e a s o n a b l e  c l a s s i f i c a t i o n s ,  and 

f e e s  f o r  t h e  i m p o s i t i o n  o f  same, t h e y  c o u l d  a i d  c e r t a i n  

members o f  t h e  F l o r i d a  L e g i s l a t u r e  i n t e r e s t e d  i n  f o s t e r i n g  

s u c h  l e g i s l a t i o n .  Bu t ,  on t h e  o t h e r  hand,  t h e  P e t i t i o n e r s  

s h o u l d  have  avo ided  d r a g g i n g  t h a t  p r e s e n t l y  u n d e f i n a b l e  t e r m ,  

and t h e  a b o v e - c i t e d  Broward County c a s e s  i n v o l v i n g  t a x e s ,  i n t o  

t h i s  " u t i l i t y - s y s t e m - c o n n e c t i o n - c h a r g e "  c a s e  c l e a r l y  i n v o l v i n g  

a  t y p e  of u s e r  c h a r g e  a r i s i n g  when new c u s t o m e r s  s e e k  t o  e n t e r  

a u t i l i t y  sys t em o p e r a t i n g  a t  n e a r  c a p a c i t y ,  t h e r e b y  n e c e s s i -  

t a t i n g  i t s  r e s u l t a n t  e x p a n s i o n .  

Upon t h e  above a u t h o r i t i e s  of  l a w ,  it i s  r e s p e c t f u l l y  

s u b m i t t e d  t h a t  t h e  Second D i s t r i c t  Cour t  o f  Appeal was e m i n e n t l y  

c o r r e c t  i n  h o l d i n g  t h a t  u t i l i t y  c o n n e c t i o n  c h a r g e s  imposed on 

new s e r v i c e  c o n n e c t i o n s  t o  p r o v i d e  f o r  e x p a n s i o n  of  t h a t  u t i l i t y  

sys t em a r e  n o t  t a x e s ,  b u t  a r e  u s e r  c h a r g e s .  

WHETHER THE CITY OF DUNEDIN HAD THE POWER I N  1972,  
PRIOR TO THE MUNICIPAL HOME RULE POWERS ACT, TO 
IMPOSE WATER AND SEWER CONNECTION CHARGES ON NEW 
SERVICE CONNECTIONS INTO ITS RESPECTIVE UTILITY 
SYSTEMS TO PROVIDE FOR EXPANSIONS OF SUCH SYSTEMS. 

The o r d i n a n c e s  i n  q u e s t i o n  impos ing  w a t e r  and sewer  

c o n n e c t i o n  c h a r g e s  were adop ted  by t h e  C i t y  Commission of 

Dunedin i n  1972 (TR 2 ,  21, 337 & 3 3 8 ) ,  and p r e c e d e d  t h e  

1973 M u n i c i p a l  Home Rule Powers A c t ,  C h a p t e r  73-129, Laws o f  

F l o r i d a .  I n  C i t y  o f  Miami Beach v .  F o r t e  Towers,  I n c . ,  

305 So.2d 764 ( F l a . S u p . C t . , l 9 7 5 ) ,  t h e  Supreme Cour t  of  F l o r i d a  



uphe ld  t h e  c o n s t i t u t i o n a l i t y  o f  S e c t i o n  166 .021 ,  F l a . S t a t . ,  t h e  

@ key m u n i c i p a l  home r u l e  p r o v i s i o n  o f  t h a t  a c t .  T h i s  Amicus 

C u r i a e  r e s p e c t f u l l y  s u b m i t s  t h a t  S u b s e c t i o n  ( 3 )  o f  t h a t  S e c t i o n  

166 .021- -dea l ing  w i t h  c o n s t i t u t i o n a l  c o n s t r u c t i o n - - h a s  r e t r o -  

a c t i v e  e f f e c t  back t o  t h e  J a n u a r y ,  1969,  e f f e c t i v e  d a t e  o f  

t h e  1968 C o n s t i t u t i o n  o f  F l o r i d a .  S u b s e c t i o n  ( 3 )  o f  S e c t i o n  

166 .021 ,  F l a . S t a t . ,  c l e a r l y  p r o v i d e s :  

" ( 3 )  The l e g i s l a t u r e  r e c o g n i z e s  t h a t  p u r s u a n t  t o  
t h e  g r a n t  o f  power s e t  f o r t h  i n  § 2 ( b ) ,  A r t .  V I I I  o f  
t h e  s t a t e  c o n s t i t u t i o n ,  t h e  l e g i s l a t i v e  body o f  e a c h  
m u n i c i p a l i t y  h a s  t h e  power t o  e n a c t  l e g i s l a t i o n  con- 
c e r n i n g  any s u b j e c t  m a t t e r  upon which t h e  s t a t e  
l e g i s l a t u r e  may a c t ,  e x c e p t  :" 

T h e r e f o r e ,  what c l e a r l y  a p p e a r s  i n  S u b s e c t i o n  ( 3 )  of S e c t i o n  

166 .021 ,  F l a .  S t a t . ,  i s  a l e g i s l a t i v e  " r e c o g n i t i o n "  o f  a  

c o n s t i t u t i o n a l  g r a n t  of power,  which c o n s t i t u t i o n a l  g r a n t  of 

power o r i g i n a t e d  i n  J a n u a r y ,  1969--the e f f e c t i v e  d a t e  o f  t h e  

1968 C o n s t i t u t i o n .  And t h i s  l e g i s l a t i v e  c o n s t r u c t i o n  of  t h e  

C o n s t i t u t i o n  s h o u l d  be honored  by t h e  c o u r t s .  G r e a t e r  L o r e t t a  

Improvement A s s ' n ,  v .  S t a t e  e x  r e l .  Boone, 234 So.2d 665 

( F l a . S u p . C t . , l 9 7 0 ) .  I n  t h e  G r e a t e r  L o r e t t a  c a s e ,  s u p r a ,  t h e  

Supreme Court  o f  F l o r i d a  d e c l a r e d  a t  page 670 of  234 So .2d:  

"When t h e  L e g i s l a t u r e  h a s  once c o n s t r u e d  t h e  
C o n s t i t u t i o n ,  f o r  t h e  c o u r t s  t h e n  t o  p l a c e  a d i f f e r e n t  
c o n s t r u c t i o n  upon it means t h a t  t h e y  must d e c l a r e  v o i d  
t h e  a c t i o n  o f  t h e  L e g i s l a t u r e .  It i s  no small m a t t e r  
f o r  one b ranch  of t h e  government t o  a n n u l  t h e  f o r m a l  
e x e r c i s e  by a n o t h e r  o f  power commit ted t o  t h e  l a t t e r .  
The c o u r t s  s h o u l d  n o t  and must n o t  a n n u l ,  as c o n t r a r y  
t o  t h e  C o n s t i t u t i o n ,  a s t a t u t e  p a s s e d  by t h e  L e g i s l a -  
t u r e ,  u n l e s s  i t  can  be s a i d  o f  t h e  s t a t u t e  t h a t  it 
p o s i t i v e l y  and c e r t a i n l y  i s  opposed t o  t h e  C o n s t i t u t i o n .  
T h i s  i s  e l e m e n t a r y . "  



The C i t y  Commission o f  Dunedin,  t h e r e f o r e ,  p u r s u a n t  t o  

A r t i c l e  V I I I ,  S e c t i o n  2 ( b ) ,  o f  t h e  1968 C o n s t i t u t i o n  of  F l o r i d a ,  

and S e c t i o n  166 .021 ,  F l a . S t a t . ,  as c r e a t e d  by C h a p t e r  73-129, 

Laws o f  F l o r i d a ,  had t h e  r e q u i s i t e  power i n  1972 t o  e n a c t  t h e  

o r d i n a n c e s  i n  q u e s t i o n  impos ing  t h e  w a t e r  and sewer  c o n n e c t i o n  

c h a r g e s .  Bu t ,  assuming  f o r  t h e  s a k e  o f  argument  t h a t  s u c h  

C o n s t i t u t i o n a l  power was a b s e n t ,  ample s t a t u t o r y  a u t h o r i t y  f o r  

t h e  enac tmen t  o f  such  o r d i n a n c e s  e x i s t e d ,  as c l e a r l y  r e c o g n i z e d  

by t h e  Second D i s t r i c t  Cour t  o f  Appeal  below a t  p a g e s  766 and 767 

of  312 So. 2d.  

C h a p t e r  180 ,  F l a . S t a t . ,  h a s  f o r  many y e a r s  a u t h o r i z e d  

m u n i c i p a l i t i e s  t o  own and o p e r a t e ,  i n t e r  a l i a ,  w a t e r  s u p p l y  

and sewage c o l l e c t i o n  and d i s p o s a l  s y s t e m s .  [ S e c t i o n  1 8 0 . 0 6 ,  

F l a . S t a t . 1 .  S e c t i o n  1 8 0 . 1 3 ,  F l a . S t a t . ,  s p e c i f i c a l l y  s t a t e s :  

" ( 2 )  The c i t y  c o u n c i l ,  o r  o t h e r  l e g i s l a t i v e  body 
o f  t h e  m u n i c i p a l i t y ,  by w h a t e v e r  name known, may 
e s t a b l i s h  j u s t  and e q u i t a b l e  r a t e s  o r  c h a r g e s  t o  be 
p a i d  t o  t h e  m u n i c i p a l i t y  f o r  t h e  u s e  o f  t h e  u t i l i t y  by 
e a c h  p e r s o n ,  f i r m  o r  c o r p o r a t i o n  whose p r e m i s e s  a r e  
s e r v e d  t h e r e b y  . . . . I 1  LEmphasis s u p p l i e d . ]  

I n  a d d i t i o n ,  t h e  d e c i s i o n  of t h e  Supreme Cour t  of F l o r i d a  

i n  S t a t e  v .  C i t y  o f  S t .  P e t e r s b u r g ,  6 1  So.2d 416 (19521,  h a s  

a  b e a r i n g  on t h i s  p o i n t .  The o p i n i o n  of  t h e  Supreme Cour t  i s  

s i l e n t  a s  t o  t h e  s p e c i f i c  t y p e s  o f  sewer  c h a r g e s  imposed i n  

t h a t  c a s e ,  b u t  t h e  Supreme Cour t  had no d i f f i c u l t y  h o l d i n g  t h a t  

t h e  c i t y  was a u t h o r i z e d  t o  impose such  sewer  s e r v i c e  c h a r g e s  

b a s e d  upon S e c t i o n  1 6 7 . 7 3 ,  F l a . S t a t . ,  and upon t h e  f o l l o w i n g  

p r o v i s i o n ,  amongst o t h e r s ,  i n  t h e  S t .  P e t e r s b u r g  C i t y  C h a r t e r :  

[ p .  418 o f  6 1  S o . 2 d . I  



" 'To e s t a b l i s h ,  impose and e n f o r c e  w a t e r  r a t e s  
and r a t e s  and c h a r g e s  f o r  g a s ,  e l e c t r i c i t y  and a l l  
o t h e r  p u b l i c  u t i l i t i e s  o r  o t h e r  s e r v i c e  o r  conven iences  
o p e r a t e d ,  r e n d e r e d  o r  f u r n i s h e d  by t h e  C i t y *  * * . ' I t  

The key p r o v i s i o n s  o f  S e c t i o n  167 .73 ,  F l a . S t a t . ,  1971 ,  

were : 

" ( 2 )  Each c i t y ,  town o r  v i l l a g e  owning, m a i n t a i n i n g  
o r  o p e r a t i n g  . . . any f a c i l i t y  d e s i g n e d  and i n t e n d e d  t o  
r e n d e r  a d i r e c t  s e r v i c e  t o  t h e  u s e r s  t h e r e o f ,  may p ro -  
v i d e ,  by o r d i n a n c e  o f  i t s  c o u n c i l  o r  o t h e r  l e g i s l a t i v e  
body, by whatever  name known, f o r  t h e  e s t a b l i s h m e n t  and 
c o l l e c t i o n  of  r e a s o n a b l e  f e e s  and c h a r g e s  t o  be p a i d  t o  
t h e  c i t y ,  town o r  v i l l a g e  f o r  t h e  u s e  of  such  f a c i l i t y  
o r  s e r v i c e  by each  p e r s o n ,  f i r m  o r  c o r p o r a t i o n  u s i n g  t h e  
same. " 

T h i s  s e c t i o n  of l a w ,  t o g e t h e r  w i t h  many o t h e r s ,  was r e p e a l e d  

i n  S e c t i o n  5  of Chap te r  73-129, Laws of  F l o r i d a ,  as b e i n g  

u n n e c e s s a r y  inasmuch as t h e  F l o r i d a  L e g i s l a t u r e  e x p r e s s l y  

r e c o g n i z e d  t h a t  m u n i c i p a l i t i e s  a l r e a d y  p o s s e s s e d  t h e  powers 

enumerated t h e r e i n  under  t h e  C o n s t i t u t i o n  o f  1968.  But ,  i n  

any e v e n t ,  t h i s  l a w  was on t h e  books i n  1972 when t h e  C i t y  

Commission of Dunedin adop ted  t h e  w a t e r  and sewer c o n n e c t i o n  

c h a r g e  o r d i n a n c e s  i n  q u e s t i o n .  Also  i n  t h e  s t a t u t e s  i n  1972 

was S e c t i o n  167.005,  F l a . S t a t . ,  1971,  which shou ld  remove any 

doubt  wha t soeve r  as t o  t h e  power o f  t h e  Dunedin C i t y  Commission 

i n  1972 t o  impose t h e  u t i l i t y  c o n n e c t i o n  c h a r g e s  i n  q u e s t i o n .  

The P e t i t i o n e r s t  B r i e f  i n c o r r e c t l y  s t a t e s  on b o t h  pages  62 

and 6 4  t h a t  Chap te r  180 ,  F l o r i d a  S t a t u t e s ,  has  been r e p e a l e d .  

T h i s  i s  n o t  s o .  A c u r s o r y  g l a n c e  t h r o u g h  s t a t u t o r y  t r a c i n g  t a b l e s  

w i l l  r a p i d l y  d i s c l o s e  t h a t  Chap te r  1 8 0 ,  F l o r i d a  S t a t u t e s ,  h a s  

n e v e r  been  r e p e a l e d .  

A l so ,  a t  page 53 o f  t h e i r  B r i e f ,  amids t  e x c e r p t s  f rom Admiral 

Development Corp. v .  C i t y  o f  M a i t l a n d ,  s u p r a ,  P e t i t i o n e r s  a v e r :  



"The F o u r t h  D i s t r i c t  i n  r e v e r s i n g  and h o l d i n g  t h a t  
t h e  C i t y  l a c k e d  t h e  power t o  e n a c t  t h e  o r d i n a n c e  s t a t e d : "  

What P e t i t i o n e r s  t h e n  q u o t e  i n  t h e  n e x t  p a r a g r a p h  i s  n o t  - any 

s t a t e m e n t  by t h a t  D i s t r i c t  Court  i n  t h e  Admiral Development c a s e ,  

b u t ,  r a t h e r ,  a q u o t a t i o n  & t h a t  Court a t  267 So.2d 862 from t h e  

F l o r i d a  Supreme Court  o p i n i o n  i n  C i t y  o f  M i a m i  Beach v .  Fleetwood 

H o t e l ,  I n c . ,  which i s  no l o n g e r  

t h e  law. I n  C i t y  of  M i a m i  Beach v .  F o r t e  Towers, I n c . ,  s u p r a ,  

t h e  F l o r i d a  Supreme Court  s a i d  a t  305 So.2d 766:  

" F i r s t ,  t h e r e f o r e ,  we must c o n s i d e r  whe the r  t h e  
m u n i c i p a l i t y  now h a s  t h e  power t o  e n a c t  such  a n  
o r d i n a n c e ;  t h a t  i s ,  whether  t h e  enac tment  o f  Ch. 73-129 
a f t e r  o u r  d e c i s i o n  i n  Fleetwood H o t e l  n e c e s s i t a t e s  a  
change i n  t h e  r e s u l t  t h e r e  r e a c h e d .  I b e l i e v e  t h a t  i t  
d o e s ,  and t h a t  m u n i c i p a l i t i e s  now a r e  empowered t o  
e n a c t  such  o r d i n a n c e s  by v i r t u e  of  new Ch. 73-129. 

"Ch. 73-129 i s  a  b road  g r a n t  of  power t o  munici-  
p a l i t i e s  i n  r e c o g n i t i o n  and implemen ta t ion  of t h e  pro-  
v i s i o n s  of A r t .  V I I I  § 2 ( b ) ,  ~ l a . ~ o n s t  .l It s h o u l d  be 
s o  c o n s t r u e d  as t o  e f f e c t u a t e  t h a t  pu rpose  where pos-  
~ i b l e . ~  It p r o v i d e s ,  i n  new F.S.  § 1 6 6 .  0 2 1 ( 1 ) ,  t h a t  
m u n i c i p a l i t i e s  s h a l l  have t h e  governmenta l ,  c o r p o r a t e  
and p r o p r i e t a r y  powers t o  e n a b l e  them t o  conduct  munic i -  
p a l  government ,  pe r fo rm m u n i c i p a l  f u n c t i o n s  and r e n d e r  
m u n i c i p a l  s e r v i c e s ;  i t  f u r t h e r -  e n a b l e s  them t o  e x e r c i s e  
any power f o r  m u n i c i p a l  s e r v i c e s ,  e x c e p t  when e x p r e s s l y  
p r o h i b i t e d  by l a w . "  LEmphasis s u p p l i e d . ]  

Upon t h e  above a u t h o r i t i e s  o f  l a w ,  i t  i s  r e s p e c t f u l l y  sub- 

m i t t e d  t h a t  t h e  Respondent  C i t y  o f  Dunedin had t h e  C o n s t i t u t i o n a l  

and /o r  s t a t u t o r y  powers i n  1972 t o  impose t h e  u t i l i t y  c o n n e c t i o n  

c h a r g e s  i n  q u e s t i o n ,  and t h e  d e c i s i o n  below of t h e  Second D i s t r i c t  

Cour t  o f  Appeal s h o u l d ,  t h e r e f o r e ,  be  a f f i r m e d .  



CONCLUSION 

The i s s u e s  invo lved  i n  t h i s  c e r t i o r a r i  p roceed ing  a r e  of 

c r u c i a l  concern  t o  a l l  m u n i c i p a l i t i e s  i n  Florida--and t o  a l l  

o t h e r  l o c a l  governments i n  t h i s  s t a t e  a s  w e l l .  The r o l e  of 

government i n  F lo r ida - -bo th  S t a t e  and l o c a l - - i n  our  e v e r y  day 

l i v e s  i s  i n c r e a s i n g  e x p o n e n t i a l l y .  A s  demands f o r  governmental  

s e r v i c e s  i n c r e a s e ,  t h e  ways and means t o  f i n a n c e  such  s e r v i c e s  

must be found. Where s u s c e p t i b l e  t o  such approach ,  u s e r  cha rge  

f e e s  may o f t e n t i m e s  be t h e  most e q u i t a b l e  and r e a s o n a b l e  method 

of f i n a n c i n g  such s e r v i c e s .  Those b e n e f i t i n g  pay f o r  t h e  

s e r v i c e s  p rov ided .  And i n  a i d  of such approach,  c l e a r - c u t  

r u l e s  a s  t o  what c o n s t i t u t e s  a  u s e r  cha rge ,  and what i s  a  t a x  

would be of g r e a t  a s s i s t a n c e  t o  l o c a l  governments--such as t h o s e  

invo lved  i n  t h e  c a s e s  i n  Broward County d i s c u s s e d  on pages  15  and 

1 6  of  t h i s  Amicus Cur iae  B r i e f .  

The fundamental  p o s i t i o n  of t h e  P e t i t i o n e r s  i n  t h e  c a s e  a t  

b a r  i s  q u i t e  s imple .  The c rux  of t h e  P e t i t i o n e r s '  argument i s  

t h a t  new customers coming i n t o  a u t i l i t y  sys tem shou ld  n o t  have 

t o  pay f o r  t h e  added expans ion  c o s t s  t h e y  cause  upon t h e  system 

t o  r e c e i v e  i t s  s e r v i c e s ,  b u t ,  r a t h e r ,  t h e  P e t i t i o n e r s  would have 

a l l  cus tomers  and u s e r s  o f  t h e  sys tem s h a r e  i n  pay ing  f o r  t h o s e  

expans ion  c o s t s  caused by t h e  new cus tomers .  The p a t e n t  i n e q u i t y  



o f  such  a p r o p o s i t i o n  i s  o b v i o u s .  U t i l i t y  c o n n e c t i o n  c h a r g e s  

imposed t o  f i n a n c e  t h e  e x p a n s i o n  o f  t h e  sys t em t o  meet t h e  - 
r demands f o r  s e r v i c e s  o f  t h o s e  new c u s t o m e r s ,  c l e a r l y  a r e  n o t  

any e n f o r c e d  b u r d e n s  o f  c o n t r i b u t i o n  f o r  t h e  g e n e r a l  s u p p o r t  

of any government .  Bu t ,  such  c o n n e c t i o n  c h a r g e s  a r e  n e c e s s a r y  

f e e s  imposed upon a p a r t i c u l a r  c l a s s  o f  c u s t o m e r s  o r  u s e r s  t o  

meet t h e  added  sys t em c a p a c i t y  demands and  n e e d s  which t h a t  

v e r y  c l a s s  o f  c u s t o m e r s  o r  u s e r s  i s  r e s p o n s i b l e  i n  c a u s i n g  

and c r e a t i n g .  It i s  b e c a u s e  t h o s e  new c u s t o m e r s  a r e  coming 

i n t o  t h e  u t i l i t y  sys t em t h a t  added sums a r e  needed  t o  f i n a n c e  

t h e  s y s t e m ' s  e x p a n s i o n .  The i m p o s i t i o n  o f  a r e a s o n a b l e  f e e  on 

t h a t  new c l a s s i f i c a t i o n  t o  make it pay i t s  own way i s  n o t h i n g  

more t h a n  a common, g a r d e n  v a r i e t y  u s e r  c h a r g e .  

It i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  d e c i s i o n  of t h e  

Second D i s t r i c t  Court  o f  Appeal i n  C i t y  of  Dunedin v .  

C o n t r a c t o r s  & B u i l d e r s  A s s ' n ,  312 So.2d 763 (F la .App . ,2nd  D i s t . ,  

1 9 7 5 ) ,  was e m i n e n t l y  c o r r e c t ,  and t h a t  it s h o u l d ,  t h e r e f o r e ,  

be  a f f i r m e d .  
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RALPH A .  MARSICANO 
Genera l  Counsel  f o r  F l o r i d a  
League of  C i t i e s ,  I n c .  
Amicus C u r i a e  
C e n t r a l  Bank B u i l d i n g  
P.  0 .  Box 4115 
Tampa, F l o r i d a  33607 

BURTON M.  MICHAELS 
S t a f f  A t t o r n e y  f o r  F l o r i d a  
League o f  C i t i e s ,  I n c .  
Amicus C u r i a e  
225 West J e f f e r s o n  S t r e e t  
P.  0 .  Box 1757 

League o f  C i t i e s ,  I n c .  
Amicus C u r i a e  



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  c o p i e s  o f  t h e  f o r e g o i n g  Amicus 

C u r i a e  B r i e f  on Behal f  o f  F l o r i d a  League of C i t i e s ,  I n c . ,  
+h 

On The M e r i t s ,  have  been  s e r v e d  by m a i l  t h i s  25 - day 

of August ,  1975,  upon t h e  f o l l o w i n g :  J o h n  T. A l l e n ,  J r . ,  E s q u i r e ,  

4508 C e n t r a l  Avenue, S t .  P e t e r s b u r g ,  F l o r i d a  33711, A t t o r n e y  

f o r  P e t i t i o n e r s ;  Fogle  & Watts, P.A.,  P. 0 .  Box 817,  109 

West R ich  Avenue, DeLand, F l o r i d a  32720, A t t o r n e y s  f o r  

Respondent ;  John G .  Hubbard, E s q u i r e ,  1960 Bayshore Bou leva rd ,  

Dunedin,  F l o r i d a  33528; and Thomas G .  Pelham, E s q u i r e ,  P. 0 .  

Box 1833,  T a l l a h a s s e e ,  F l o r i d a  32302. 

o r n e y  f o r  F l o r i d a  
League o f  C i t i e s ,  I n c .  
Amicus C u r i a e  


