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STATEMENT OF THE CASE 

I n  t h i s  b r i e f ,  p e t i t i o n e r s ,  Con t r ac to r s  and Bu i lde r s  

Assoc ia t ion  of P i n e l l a s  County, a  F l o r i d a  c o r p o r a t i o n ,  I 
Hallmark Development Company, I n c . ,  a  f o r e i g n  co rpo ra t ion  

l i c e n s e d  t o  do bus ines s  i n  t h e  S t a t e  of F l o r i d a ,  Kenneth A.  

M a r r i o t t ,  Vernon M .  M i l l e r  and George C .  Wagner, who were 1 
p l a i n t i f f s  i n  t h e  C i r c u i t  Court of P i n e l l a s  County and 

a p p e l l e e s  i n  t h e  D i s t r i c t  Court of Appeal of t h e  S t a t e  of 

F l o r i d a  Second D i s t r i c t ,  w i l l  be r e f e r r e d  t o  a s  t h e  llCBA."I 

Respondent, C i t y  of Dunedin, who was t h e  defendant i n  t h e  

C i r c u i t  Court of P i n e l l a s  County and a p p e l l a n t  i n  t h e  D i s -  

t r i c t  Court of Appeal of t h e  S t a t e  of F l o r i d a ,  Second D i s -  

T r i c t ,  w i l l  be r e f e r r e d  t o  a s  "Dunedin". The fo l lowing  I 
symbols w i l l  be used:  

TR - T r a n s c r i p t  of Record I 
On February 2 ,  1973, t h e  CBA f i l e d  a  d e c l a r a t o r y  

judgment a c t i o n  on beha l f  of i t s  members t oge the r  w i th  i n -  

d i v i d u a l l y  a f f e c t e d  b u i l d e r s  seeking t o  vo id  Dunedin's 

impact f e e  ordinance.  (TR 1-12 ) The m a t e r i a l  p o r t i o n s  

of t h e  ordinance which were r u l e d  upon by t h e  Court 

s t a t e d :  I 
"Sec. 25-14. Sewage connec t ion  r e q u i r e d ;  n o t i c e  

"The owner of any house,  b u i l d i n g  o r  p r o p e r t y  
used f o r  human occupancy, employment, r e c r e a t i o n ,  
o r  o t h e r  purpose,  s i t u a t e d  w i t h i n  t h e  c i t y  and 
a b u t t i n g  on any s t r e e t ,  a l l e y  o r  r ight-of-way i n  
which t h e r e  i s  now l o c a t e d  o r  may i n  t h e  f u t u r e  be 
l o c a t e d  a  p u b l i c  s a n i t a r y  o r  combined sewer of t h e  
c i t y ,  i s  hereby r e q u i r e d  a t  h i s  expense t o  i n s t a l l  
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s u i t a b l e  t o i l e t  f a c i l i t i e s  t h e r e i n ,  and t o  connect  
such f a c i l i t i e s  d i r e c t l y  w i t h  t h e  proper  p u b l i c  
sewer i n  accordance wi th  t h e  p rov i s ions  of t h i s  
c h a p t e r ,  w i t h i n  n i n e t y  (90) days a f t e r  d a t e  of o f -  
f i c i a l  n o t i c e  t o  do s o ,  provided t h a t  s a i d  p u b l i c  
sewer i s  w i t h i n  two hundred (200) f e e t  of t h e  house,  
b u i l d i n g  o r  p r o p e r t i e s  used f o r  human occupancy. 

" A t  t h e  t ime of connect ion t o  t h e  proper  p u b l i c  
sewer, i f  a  s e p t i c  t ank  has  been abandoned, t h e  
owner i s  hereby r e q u i r e d ,  a t  h i s  expense,  t o  have 
s a i d  s e p t i c  t ank  pumped d ry ,  f i l l e d  t o  t h e  r i m  
w i t h  s u i t a b l e  f i l l  m a t e r i a l  o r  excavated and d i s -  
posed of and p rope r ly  b a c k f i l l e d .  7k 7k " 

"Sec. 25-31. Same--Classes - of pe rmi t s ;  c o n t e n t s ;  
i n s ~ e c t i o n  f e e s  . 

"There s h a l l  be two (2) c l a s s e s  of sewer per -  
m i t s :  (1) f o r  r e s i d e n t i a l  and commercial s e r v i c e ,  
and (2) f o r  s e r v i c e  t o  e s t ab l i shmen t s  producing 
i n d u s t r i a l  was te .  I n  e i t h e r  c a s e ,  the  owner 
o r  h i s  agent  s h a l l  make a p p l i c a t i o n  on a  s p e c i a l  
form fu rn i shed  by t h e  C i t y .  The permit  a p p l i -  
c a t i o n  s h a l l  be supplemented by any p l a n s ,  spec- 
i f i c a t i o n s  o r  o t h e r  in format ion  cons idered  p e r t -  
i n e n t  i n  t h e  judgment of  t h e  c i t y  sewer super in-  
t enden t .  A permi t  and connect ion f e e  of $100 f o r  
each connect ion t o  a  p u b l i c  sewer i n s t a l l e d  a t  
c i t y  expense s h a l l  be  pa id  t o  t h e  f i n a n c e  d i r e c t o r  
a t  t h e  t ime t h e  a p p l i c a t i o n  f o r  same s h a l l  be 
f i l e d .  This  f e e  s h a l l  n o t  app ly  t o  connect ions  
w i t h i n  a  c o l l e c t o r  system i n s t a l l e d  n o t  a t  t h e  
expense of t h e  c i t y . "  

"Sec. 25-32. Same--Costs p a i d  by owner. 

" A l l  c o s t s  and expense i n c i d e n t  t o  t h e  i n s t a l l -  
a t i o n ,  connect ion and maintenance of t h e  b u i l d i n g  
and c o l l e c t o r  sewers s h a l l  be borne by t h e  owners. 
The owners s h a l l  indemnify t h e  c i t y  from any l o s s  
o r  damage t h a t  may d i r e c t l y  o r  i n d i r e c t l y  be oc- 
cas ioned by t h e  i n s t a l l a t i o n  of t h e  b u i l d i n g  
sewer 7k ik" 

"Sec. 25-71. Meters--Connection o r  i n s t a l l a t i o n  
change. 
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"(a) The connection charge for the installa- 
tion of a meter inside the city shall be as 
follows : 

"(b) The connection charge for the installa- 
tion of a meter outside the city limits shall be 
as follows: 

"(c) In addition to the meter installation 
charges described herein, there shall be paid an 
assessment to defray the cost of production, 
distribution, transmission and treatment facili- 
ties for water and sewer provided at the expense 
of the City of Dunedin, as follows: 

Each dwelling unit; for water------- $325.00 
for sewer---------------------- 375.00 

Each transient unit; for water------ 150.00 
for sewer---------------------- 275.00 

Each business unit; for water------- 325.00 
for sewer---------------------- 375.00 

"(d) The assessments as set forth herein shall 
be payable upon issuance of the building permit 
for said unit or units in the case of new con- 
struction, or in the case of a presently existing 
structure or structures, such assessments shall 
be payable when the permits for water or sewer 
connections are issued. 7k ik" 

The complaint alleged that Ordinance 25-71 constitu- 

ted a special assessment against all property owners who 

wished to obtain water and sewer connections "to defray 

the cost of production, distribution, transmission and 

treatment facilities for water and sewer provided at the 

expense of the City of Dunedin." (TR 4 ) I n  A D D I T I O N  
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t o  t h e  n o r m a l  c o n n e c t i o n  c h a r g e  o f  $ 1 0 0  a n d  i n s t a l l a t i o n  

c h a r g e  f o r  a  m e t e r  w h i c h  v a r i e d  i n  c o s t  a s  t o  s i z e  a n d  

l o c a t i o n ,  w h e t h e r  i n s i d e  c i t y  l i m i t s  o r  o u t s i d e  c i t y  

l i m i t s ,  e a c h  p r o p e r t y  o w n e r  w a s  R E Q U I R E D  t o  p a y  a n  i m p a c t  

f e e  f o r  s e w e r  a n d  w a t e r  o f  $ 7 0 0  f o r  e a c h  d w e l l i n g  o r  

b u s i n e s s  u n i t .  T r a n s i e n t  u n i t s  w e r e  a s s e s s e d  a t  $ 3 2 5 .  

In view of these requirements, the complaint concluded: 

"10. According to the ordinance, one unit 
for water and sewer imposes an $800 special 
assessment in addition to connection charges 
as more particularly prescribed in Section 
25-71 of the ordinance. The assessments are 
required to be paid upon issuance of a 
building permit in the case of new construction 
or upon issuance of permits for water and sew- 
age connections in cases of pre-existing 
structures . 
"11. The practical effect of the ordinance 
requires all residents to connect to sewage 
and water facilities. No permits will be 
issued for sewer and water unless each prop- 
erty owner pays a special assessment accord- 
ing to the number of water and sewer units 
placed on the property. As an example, an 
apartment building comprising twenty apart- 
ments at a unit cost of $800 for one water 
and sewage connection would be assessed the 
sum of $16,000. 

"12. The intent of the ordinance is to pro- 
vide revenue for additional public improvement 
facilities to be constructed in the future for 
water and sewage. The $800 assessment was 
arrived at strictly on the basis of a general 
estimate of costs for water and sewage improve- 
ments in the sum of $8,000,000. The Dunedin 
City Council, prior to passage of the ordinance, 
concluded that they would have approximately 
1,000 applications per year for water and 
sewer connections, and therefore, the funds 
raised by the ordinance would be funded toward 
the cost of new water and sewer facilities." 
(TR 4-5) 
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The complaint attacked the ordinance upon three 

grounds : 

1. The ordinance was enacted without legislative 

authority in that there was no authority to pass the 

ordinance under the Dunedin charter, Chapter 167, 170, 

or 180 F.S.A. 1971. (TR 6-8) 

2. The ordinance was an invalid special assessment 

in that: It was indefinite as to whether or not the 

assessment was being levied for existing or future 

planned water and sewer plants; i t  c o n s t i t u t e d  g e n e r a l  

t a x a t i o n  f o r  f a c i l i t i e s  e n j o y e d  b y  a l l  c i t i z e n s ;  it 

failed to specifically and peculiarly benefit the 

property assessed and did not benefit or improve the 

value of the property assessed equal to the value of 

the assessment; was exorbitant and prohibitive of 

building construction; failed to provide for a method 

of apportionment at any one time; failed to establish 

definite costs prior to assessment. (TR 8-10) 

3. The ordinance was unconstitutional on its 

face and in application in that: 
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"33. The ordinance, as hereinabove 
factually alleged, imposes an assess- 
ment which exceeds the benefits conferred 
on the property assessed, constitutes 
general taxation of a particular group 
for the benefit of a larger group, or in 
this case the entire citizenry of the City 
of Dunedin. The ordinance further fails 
to give property owners who would be as- 
sessed notice of the assessment and an 
opportunity to be heard prior to the im- 
position of the final assessment. Accord- 
ingly, the ordinance is invalid and uncon- 
stitutional as violating the due process 
clause of the Fourteenth Amendment to the 
United States Constitution and Article I, 
Section 9 of the Constitution of the 
State of Florida as revised 1971. 

"34. The assessment, as hereinabove 
factually alleged, and as revealed by 
the plain reading of the ordinance, is 
taxation of a particular class for special 
tax purposes in an area exclusively recog- 
nized by law as general taxation, is in 
application palpably arbitrary and unrea- 
sonable, grossly unequal and confiscatory 
and devoid of any rational basis so as to 
essentially constitute an arbitrary abuse 
of power and therefore, void as unconstitu- 
tional in violating the equal protection 
clause of the Fourteenth Amendment to the 
Constitution of the United States and 
Article I, Section 1, of the Constitution 
of the State of Florida, as revised 1971." 
(TR 10-11) 

After denial of Dunedin's motion to dismiss (TR 

Dunedin filed an answer essentially denying the material 

allegations of the CBA's complaint. (TR 21-22 ) The 

case went to trial on March 7, 1974. The   on or able B. J. 

Driver rendered final judgment essentially finding for 

the CBA on March 29, 1974. (TR 337-342 ) The Court' 

opinion stated: 
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"The City of Dunedin is enjoying, or 
suffering, depending upon one's view- 
point, growth problems. The demand for 
sewer and water connections has strained 
the capabilities of the sewer and water 
departments to near the breaking point. 
Attempting to cope with the demand for 
sewer and water connections the City 
adopted Ordinance 72-26, which as amended 
assessed against new connections a total 
'impact fee' of approximately $700.00 for 
dwelling or commercial units. 

"Plaintiffs, CONTRACTORS AND BUILDERS 
ASSOCIATION OF PINELLAS COUNTY, HALLMARK 
DEVELOPMENT COMPANY, INC., KENNETH A. 
MARRIOTT, VERNON M. MILLER, and GEORGE C. 
WAGNER, seek declaratory and injunctive 
relief in this action against the imposi- 
tion of the 'impact fee.' 

FACTUAL FINDINGS: 

"The cause having been tried to the Court 
sitting without jury, the parties having 
submitted evidence, stipulations, and other 
proofs, the Court finds the ultimate facts 
to be: that the City on May 1, 1972, adopted 
Ordinance 72-26; that on June 19, 1972, 
Ordinance 72-26 was amended by Ordinance 
72-42; that as amended, Ordinance 72-26 im- 
poses an 'assessment' of $375.00 to connect 
to the sewer system of Dunedin, and an 
'assessment' of $325.00 for water connect- 
ions; that the 'assessment' is against each 
individual dwelling unit and business unit: 
that the aggregateWcost to a dwelling or 

. 

business unit to connect with the Dunedin 
sewer and water system is $700.00; that a 
fee of $700.00 for connections is substanti- 
ally in excess of the cost of connecting to 
the systems; that payment of the fee is a 
condition precedent to the water or sewer 
connection, is payable but once and does 
not constitute a charge against real prop- 
erty; that the proceeds derived from the 
$700.00 connecting fees are earmarked by 
the City for capital improvements to the 
system as a whole; the Court further finds 
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t h a t  p l a i n t i f f s  have s tanding t o  b r ing  t h i s  
a c t i o n  and t h a t  each p l a i n t i f f  i s  adversely 
a f f e c t e d ;  f i n a l l y ,  t h a t  payment of t h e  
'impact f e e '  i s  l imi ted  t o  new connections 
t o  t h e  water and sewer system and i s  not  
payable t o  any degree by the  e x i s t i n g  use r s  
of the  sewer and water system. The s a l u t o r y  
purpose of Ordinance 72-26 s t r i k e s  a  sympath- 
e t i c  chord wi th  t h e  Court. I m p l i c i t  i n  the  
ordinance i s  the  philosophy t h a t  those  who 
a r e  c r e a t i n g  t h e  inord ina te  demand f o r  s e r -  
v ices  ought t o  bear t h e  prime c o s t  of the  
same. This approach i s  laudable ,  but  un- 
f o r t u n a t e l y  i t  has r e s u l t e d  i n  a  s o l u t i o n  
no t  authorized by t h e  Charter of the  Ci ty  
of Dunedin, nor by General S t a t u t e .  

"This i s  so f o r  the  reason t h a t  t h e  power 
t o  t a x  can never be i n f e r r e d  o r  implied 
but  must be express ly  conferred t o  a muni- 
c i p a l i t y .  S t a t u t e s  purport ing t o  grant  a  
power of t axa t ion  a r e  s t r i c t l y  construed 
a g a i n s t  t h e  town o r  c i t y  purport ing t o  
a c t  under them. 

"The Ci ty  claims a s  a u t h o r i t y  t o  impose the  
'impact f e e '  t he  following provis ions  of i t s  
Charter and genera l  l e g i s l a t i v e  a c t s :  

CHARTER, A r t i c l e  X I 1  Sect ion 70 

A r t i c l e  I1 Sect ion 7 (23) 

F la .  STAT. Secs. 167.01, 167.73, 

168.14 and 180.13 

And a l l  o the r  app l i cab le  provis ions 
of Charter of genera l  law. 

"Section 70 of the  Char ter ,  supra ,  i s  a  
grant  of a u t h o r i t y  t o  the  Ci ty  t o  provide,  
cons t ruc t ,  and maintain publ ic  improvements, 
including sewer and water systems, and f u r -  
t h e r  provides f o r  the  method of paying f o r  
such improvements. The method of payment 
provided f o r  i n  Sect ion  70 i s  by ' d i r e c t '  
t axa t ion  o r  by s p e c i a l  assessment a g a i n s t  
t h e  property b e n e f i t t e d  by such 'improve- 
ments. ' 
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"It needs no discussion to point out that 
the 'impact fee' under attack is not 'direct 
taxation' and could not be sustained as such. 

"Can the 'impact fee' be sustained as a 
'special assessment against the property 
benefitted by such improvements'? Again, 
the answer must be no. In the first place, 
the 'impact fee' is not a 'special assess- 
ment against property benefitted by such 
improvements', but even more important, 
Section 70 directs that in case of special 
assessment, it shall be done in accordance 
with the general law for paying for public 
improvements and declining to catalog these 
requirements it is sufficient to say that 
there has been no compliance with the re- 
quirements of the general law. 

"Article 11, Section 7 ( 2 3 ) ,  supra, does 
nothing but grant the City implied powers 
in carrying out specific grants of power 
or authority. Power to tax cannot be im- 
plied, nor inferred, but must be clearly 
and unequivocally conferred by Charter or 
Statute. The 'impact fee' is sometimes 
designated a 'capital contribution charge', 
'assessment', 'connection charge', or 'im- 
pact fee'. By whatever name, it is money 
taken by the municipality from the citizens 
and property owners for a public purpose 
and as such, under the law, can only be 
considered an exercise of the power of taxa- 
tion. 

"If the City is without express power to 
levy the tax, then it cannot be upheld under 
'implied power'. 

11  In summary, as to the authority of the 
City under its Charter, the Court finds 
that the fee sought to be levied under 
Ordinances 72-26 and 72-42 is not 'general 
taxation' nor is it 'a special assessment 
against the lands to be benefitted!. The 
fee, therefore, cannot be sustained under 
the Charter. 
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"The Court has endeavored to indulge a 
presumption of correctness and validity 
which surrounds a properly enacted ordi- 
nance. To this end Section 167.01 and 
167.73 of the Florida Statutes have been 
scrutinized closely as a possible support 
for the tax. Counsel for defendant City 
provided the Court with vigorous and in- 
genious arguments urging these statutes 
as a salvation for the 'impact fee.' 

"These sections of the statutes constitute 
general grants of power to Florida munici- 
palities to make improvements and authorize 
'reasonable charges' for the furnishing of 
services and facilities by municipalities. 
Unfortunately, the fee under attack is not 
a 'reasonable charge' as contemplated by 
the aforesaid statutes, but in effect is 
an effort to provide assessments for con- 
struction of a system in a manner prohibited 
by law. CITY OF HALLENDALE vs. MEEKINS, 
Fla. 4th DCA) 273 So.2nd 318; STEWARD vs. 
CITY OF DELAND, 75 So.2nd 584; and STATE 
vs. CITY OF ST. PETERSBURG, 61 So.2nd 416. 

"Plaintiffs have posed certain constitution- 
al issues; however, having determined that 
the City is without Charter or statutory 
authority to levy the fee under Ordinances 
72-26 and 72-42, it is not necessary to 
consider the constitutional issues. It is 
fundamental that a Court should not resolve 
a matter through constitutional considera- 
tion except when absolutely necessary. 

'It is the purpose of this law to 
better enable the several counties 
and municipalities of this state to 
provide public services and construct 
public facilities to accommodate the 
orderly growth and development within 
their jurisdictions. To this end it 
is the intent of the Florida legislature 
that the costs of these services be more 
fairly borne by the owners of new con- 
struction and development which make 
these additional costs necessary rather 
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than placing a burden of these costs 
on owners of existing construction. 
It is the further purpose of this law 
to eliminate the need for development 
and construction moratoriums by insur- 
ing that counties and municipalities 
can provide services and facilities 
necessary to accommodate orderly growth.' 

"The language quoted above is from a legis- 
lative Act presently pending before the State 
legislature. This Act, if passed, will be 
known as the 'Florida Impact Fee Law'. 

"It is to the ultimate passage of this Act 
that the defendant City must look for 
authority to collect fees provided for under 
Ordinances 72-26 and 72-42, absent, of course, 
an amendment to the City Charter. 

"The existence of the proposed legislation 
was brought to the Court by defendant's 
counsel and notwithstanding that in doing 
so counsel urged that its purpose was to 
provide for a 'uniform method' of 'impact 
fee' assessments, it is persuasive of an 
acknowledgement that there is no present 
authority for the imposition of an 'impact 
fee'; wherefore, it is 

ORDERED, ADJUDGED AND DECLARED: 

1 1  a. That the City of Dunedein was without 
authority to enact those provisions of Ordi- 
nances 72-26 and 72-42 which levied the 
$375.00 and $325.00 fees respectively for 
connecting to the water and sewer lines. 

"b. That the City of Dunedin is enjoined 
and restrained from enforcing collection 
of the fees as now provided for under 
Ordinances 72-26 and 72-42, PROVIDED that 
the City may by appropriateordinancecharge 
and collect a 'reasonable fee' for connect- 
ing to its municipal water and sewer systems, 
all within the purview and under the authori- 
ty of Chapters 167.01 and 167.73, Florida 
Statutes. 
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"c. That  t h e  C i t y  re fund  t o  t h e  i nd iv -  
i d u a l  p l a i n t i f f s  t o  t h i s  cause  o r  t o  any 
member of p l a i n t i f f ,  CONTRACTOR. AND BUILD- 
ERS ASSOCIATION OF PINELLAS COUNTY, any 
f e e s  pa id  and c o l l e c t e d  under Ordinances 
72-26 and 72-42 i f  s a i d  f e e s  were p a i d  by 
t h e  payor under p r o t e s t .  It i s  thk  e x p l i c i t  
i n t e n t  of t h e  Court t h a t  t o  make t h e  e f f e c t  
of  t h i s  Judgment r e t r o a c t i v e  i n  t o t o  i s  
i m p r a c t i c a l  and t h e  ends of j u s t i c e  do n o t  
r e q u i r e  s u b j e c t i n g  t h e  defendant  C i t y  t o  
t h e  expense and d i f f i c u l t i e s  of account ing 
f o r  a l l  f e e s  h e r e t o f o r e  c o l l e c t e d .  

" I T  IS  FURTHER ORDERED AND ADJUDGED t h a t  
p l a i n t i f f s  have t h e i r  c o s t s  from defendant  
and same s h a l l  be taxed upon a p p r o p r i a t e  
Motion t h e r e f o r .  

" I T  IS  SO ORDERED AND ADJUDGED i n  Chambers 
i n  Clearwater ,  F l o r i d a ,  t h i s  26th day of 
March, 1974." (TR 337-342) 

T h e r e a f t e r ,  Dunedin f i l e d  n o t i c e  of appea l  on 

A p r i l  2 ,  1974. (TR 343 ) The CBA t imely  f i l e d  

c r o s s  assignments of  e r r o r ,  seeking r e v e r s a l  of  t h a t  

p o r t i o n  of  t h e  judgment t h a t  f a i l e d  t o  r e q u i r e  t h e  repay- 

ment of  a l l  impact f e e s  c o l l e c t e d .  (TR 348) 

I n  t ax ing  c o s t s ,  t h e  lower c o u r t  f a i l e d  t o  award 

c o s t s  of t r a n s c r i b i n g  t h e  C i t y  Counc i l ' s  r eco rd ing  of t h e  

proceedings  of  C i ty  Council a t  t h e  t ime of t h e  enactment 

of t h e  ordinances  under a t t a c k .  The CBA f i l e d  a  p e t i t i o n  

t o  review c o s t  judgment on o r  about June 26, 1974. 

(TR 352-356 ) The D i s t r i c t  Court of Appeal en t e red  i t s  

o rde r  pe rmi t t i ng  review t o  proceed a s  an  i n t e r l o c u t o r y  

appea l  and l a t e r  g ran t ed  s t i p u l a t i o n  of counse l  t h a t  t h e  

appea ls  be  conso l ida t ed .  
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STATEMENT OF THE FACTS 

The p o r t i o n  of t h e  Dunedin ord inance  [25-71(c)]  

s t r u c k  down by t h e  lower c o u r t  and h e l d  V O I D  s t a t e s  a s  

fo l lows  : 

" (c )  I n  a d d i t i o n  t o  t h e  meter  i n s t a l l a t i o n  
charges  descr ibed  h e r e i n ,  t h e r e  s h a l l  be  p a i d  
an assessment t o  de f r ay  t h e  c o s t  of p roduc t ion ,  
d i s t r i b u t i o n ,  t ransmiss ion  and t rea tment  f a c i l i -  
t i e s  f o r  wate r  and sewer provided a t  t h e  expense 
of t h e  C i ty  of  Dunedin, a s  fo l lows :  

Each dwel l ing u n i t ;  f o r  water-------  $ 325.00 
fo r  sewer----------------------- 375.00 

Each t r a n s i e n t  u n i t ;  f o r  water------  150.00 
fo r  sewer----------------------- 275.00 

Each bus iness  u n i t ;  f o r  water-- - - - - -  325.00 
for  sewer----------------------- 375.00 

"(d)  The assessments a s  s e t  f o r t h  h e r e i n  s h a l l  
be payable  upon i s suance  of t h e  b u i l d i n g  permi t  
f o r  s a i d  u n i t  o r  u n i t s  i n  t h e  c a s e  of new con- 
s t r u c t i o n ,  o r  i n  t h e  c a s e  of a  p r e s e n t l y  e x i s t i n g  
s t r u c t u r e  o r  s t r u c t u r e s ,  such assessments  s h a l l  
be payable  when t h e  pe rmi t s  f o r  water  o r  sewer 
connect ions  a r e  i s sued .  ik ik" 

The m a t e r i a l  f a c t s  bea r ing  upon t h e  c o u r t ' s  dec i s ion  

a r e  s t a t e d  below. 

A number of b u i l d e r s ,  homeowners, and p rospec t ive  

home buyers t e s t i f i e d  a s  t o  t h e  impact of t h e  ordinance 

upon them. A r t i e  J .  S p i t z e r  (TR 93-100 ) ,  a  smal l  

gene ra l  c o n t r a c t o r  and b u i l d e r ,  t e s t i f i e d  t h a t  t h e  imposi 

t i o n  of t h e  a d d i t i o n a l  $700 charge " k i l l e d "  t h e  market 

f o r  b u i l d i n g  homes i n  Dunedin. People  had r a t h e r  b u i l d  

i n  t h e  County where they  had no impact f e e .  He was a  

"build-on-your-lot" c o n t r a c t o r ,  and t h e  ord inance  



J O H N  'T. AI-LEN. J R .  
4506 CENTRAL AvE.. 

Sr. PETERSBURG. FLORIDA 33711 

completely reduced t h e  a v a i l a b i l i t y  of bui ldable  l o t s  by 

e l iminat ing  Dunedin c i t y  l o t s  because of the  payment of 

t h e  impact f e e .  People who were caught by t h e  ordinance 

had t o  go through wi th  bu i ld ing ,  but people who hadn ' t  

been caught stopped bui ld ing  and simply gave up the 

idea.  The imposit ion of t h e  impact f e e  d r a s t i c a l l y  

a f f e c t e d  the  "young market'  where a young family needed 

90 t o  95% financing.  The family would have t o  come up 

with 5% down payment p lus  3% c los ing  c o s t s ,  o r  8% of 

the  bui ld ing  c o s t s .  By adding an a d d i t i o n a l  4 o r  5% t o  

t h e  c o s t  of t h e  hone through the  impact f e e ,  " t h e i r  

down payment had been increased by 50%. " Thus, those 

who were on t h e  borde r l ine  of f inancing t h e i r  homes 

were el iminated from t h e  market. (TR 95-95) 

George Robertson (TR 100-104) wanted t o  l i v e  i n  

Dunedin because h i s  fami ly ' s  r e l a t i v e s  had l ived  t h e r e  

f o r  25 years .  When looking f o r  a p lace  t o  move t o  from 

Tal lahassee,  he c o u l d n ' t  a f f o r d  t o  purchase a new home 

because of t h e  a d d i t i o n a l  $800 inpact  f e e ,  c los ing  

c o s t s ,  e t c . ,  He was forced t o  consider  an o lde r  home 

which was inadequate i n  t h a t  i t  had only one ba th  f o r  

h i s  family of f i v e .  He comtemplated adding another 

ba th  u n i t ,  bu t  t h a t  would have cos t  him an impact f e e  of 

$800 which he could no t  a f f o r d .  ~ h u s ,  a  f a m i l y  w h o  w o u l d  

h a v e  u s e d  t h e  s a m e  a m o u n t  o f  w a t e r  a n d  c o n t r i b u t e d  t h e  
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1 
s a m e  a m o u n t  o f  s e w a g e  t o  t h e  s y s t e m  w h e t h e r  t h e y  h a d  one 

b a t h  o r  t w o  w e r e  p r o h i b i t e d  f r o m  s e t t l i n g  i n  D u n e d i n .  

M r .  Robertson had t o  purchase a  home ou t s ide  of t h e  c i t y .  

Fred Schroeder (TR 105-109 ) ,  a brand-new home owner 

had t o  pay t h e  impact f ee .  He s t a t e d  h i s  ob jec t ion  t o  

the  impact f e e  t h i s  way: 

"It has a f f e c t e d  me t o  t h e  ex ten t  i t  cos t  
me $700 and I wondered what I was g e t t i n g  
f o r  t h e  $700 and a t  the  time I discussed 
i t  wi th  M r .  S p i t z e r ,  he r e f e r r e d  t o  i t  a s  
an inspec t ion  f e e ,  inspect ion  f o r  what and 
then l a t e r  I was given a  shee t  of paper a t  
the  City Hal l  which defined t h e  f e e  a s  an 
assessment and i n  looking f u r t h e r  I wondered 
what kind of an assessment and whether o r  
not  i t  was an assessment t h a t  was spread 
over t h e  whole populat ion o r  j u s t  on those 
who a r e  bui ld ing  a  new home and I found 
on reading the  form t h a t  i t  was an assess -  
ment and i n  my i n t e r p r e t a t i o n  of t h e  form 
intended t o  become a fund f o r  f u r t h e r  water 
o r  sewer development c a p i t a l  expenses I 
be l i eve  i t  s a i d  and again I wondered why 
only a  new home bu i lde r  was being charged 
the  f e e  and I asked M r .  S p i t z e r  and he gave 
me t h e  explanat ion we a r e  not going t o  b u i l d ,  
we a r e  no t  going t o  g e t  a  permit unless  we 
do t h i s  so  w e ' l l  pay i t  under p r o t e s t  so  I 
pa id  i t  and now I ' v e  been given an opportuni ty 
t o  express my f e e l i n g s  on i t  and I apprec ia te  
it." (TR 106-107) 

The testimony of George Wagner (TR 109-113 ) 

pres iden t  of Southern Homes, g raph ica l ly  i l l u s t r a t e s  what 

happens when you pass an impact f e e  on a l l  t h ree  readings 

overnight :  

"Q. Would you t e l l  His Honor what e f f e c t  
t h e  ordinance has had on your p a r t i c u l a r  
business? 
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A. Well, the ordinance caught me unaware, 
there wasn't any notice of it. The only 
thing I knew about it is what I read in 
the papers and I hadn't made any prepara- 
tion for it therefore I have about forty 
lots on hand. I am out of competition 
with the other builders due to the Impact 
fee, and absolutely no information of the 
Impact fee at all except when I read it in 
the paper and went to get a building permit 

Q. I see. And concerning your business, 
as a whole and your construction on these 
lots, what effect, if any, has that had? 

A. Well, it cost me approximately $21,000 
to hook onto the sewer and I can't compete 
with the rest of the builders in the County 
and other cities. 

Q. Um-hum. How long did you say you were 
a builder in Florida? 

A. Fourteen years and I have been a builder 
in Dunedin for twelve years. 

Q. Have you ever had any knowledge of any 
type of an Impact fee or assessment fee by 
any of our municipalities? 

A. They went up a little but they haven't, 
they went up some of them say that their 
water meters they had to raise it 75 or a 
hundred dollars but nothing like $800, that 
is in addition to the other. 

Q. I am referring to an Impact fee? 

A. No, I know of no Impact fee. 

. At least in this particular area of 
municipalities surrounding Pinellas County?" 
(TR 110-111) 

Kenneth Marriott, (TR 113-118 ) ,  president of 

Ken Marriott Homes, had a subdivision outside Dunedin. 

They were accepted into the City in 1958 upon the con- 
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d i t i o n  of furn ish ing  s t r e e t s  and water and sewer l i n e s .  

He was d i s t r e s s e d  over the  f a c t  t h a t  a f t e r  p u t t i n g  i n  the  

water and sewer l i n e s ,  Dunedin h i t  him with an impact 

f e e .  Marr io t t  had a  l o t  of bui ld ing  s a l e s  agreements 

outs tanding a t  t h e  time of t h e  passage of the  ordinance 

and had t o  absorb the  l o s s .  He could not  bu i ld  i n  h i s  

subdivis ion anymore because a f t e r  t h e  imposit ion of the 

impact f e e ,  he had t o  come up with $3,000 before  he could 

"even s t i c k  a  shovel i n  t h e  grounds." Mar r io t t  s t a t e d  he 

had not  been able  t o  b u i l d  on h i s  l o t s  because of t h e  

impact f e e  : 

"Q. What e f f e c t ,  i f  any, has i t  had on 
t h e  bui ld ing  and s e l l i n g  homes i n s i d e  t h e  
City of Dunedin a s  opposed t o  ou t s ide?  

A. Well, you a r e  always going t o  g e t  some 
people w e l l ,  t h a t  i s  seven, e i g h t  hundred 
d o l l a r s ,  and t h a t  was t h e  quest ion.  Well, 
seven, e i g h t  hundred d o l l a r s  t o  s o m e b o d y  
w e a l t h y  d o n ' t  m e a n  m u c h  b u t  y o u  a r e  t a l k i n g  
a b o u t  y o u n g  p e o p l e  or  r e t i r e d  p e o p l e ,  t h a t  
m e a n s  s o m e t h i n g  t o  t h e m .  A l o t  of times 
those people t a l k  t o  you and you l e a r n  
l a t e r  t h a t  they went on t o  another community 
or  somewhere e l s e  and got  a  home. 

Actual ly  i s  was a hardship t o  me and I l o s t  
some s a l e s  and I d o n ' t  b u i l d  o r  s e l l  houses 
any p lace  e l s e  so I had t h e  l o t s .  I have 
had them t h e r e  s i n c e  1958 and t h e r e  wasn ' t  
an th ing  I could do." (Emphasis suppl ied)  
(T% 117-118) 

John Carr (TR 125-144 ) ,  Executive Vice Pres ident  

of t h e  CBA who represen t s  con t rac to r s  and b u i l d e r s ,  

savings and loan a s s o c i a t i o n s ,  commercial banks, t i t l e  

companies, and persons d i r e c t l y  o r  i n d i r e c t l y  r e l a t e d  t o  
- 
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the construction business, testified at length about the 

effect of the impact ordinance upon the industry. In the 

past five years, $2,500 had been added to the cost of a 

unit through various fee charges by municipalities before 

the imposition of impact fees. The impact fee had the 

effect of "causing people to be priced out of the market. 

The builder has also been affected in having to overnight 

come up with additional funds to pay the tax which equale 

more than fifty percent of his anticipated profits in 

multi-family construction projects. Profit on a single 

family dwelling on a home which costs $20,000 is approxi- 

mately ten percent. With inflation eliminating one per- 

cent of the profit plus the impact fee, the single home 

builder had his profit completely eliminated. (TR 130) 

The effect upon multi-family construction had been 

serious and caused an "impasse" on people trying to pro- 

vide this type of shelter. Multi-family rental or con- 

dominiums were aimed solely at lower-to-moderate income 

purchasers. Thus, land costs had to be reduced to about 

$1,000 per unit. Months of planning and a long time lag 

to completion date of construction is characteristic of 

multi-family construction. Many multi-family contractors 

were suddenly faced with having to come up with "$70,000 

overnight" on a 100-unit development. This type of impac 

made the project unprofitable and meant the project would 
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have t o  be b u i l t  a t  a l o s s .  Also, t h e  $700 per  u n i t  t ax  

almost approximates t h e  land c o s t s  which i n  tu rn  ser ious-  

l y  prevented r e t i r e d  people from obta in ing  s h e l t e r .  

(TR 133-134) 

The m a t e r i a l  testimony given by William V.  Mount 

(TR 151-198 ) ,  who was the  Ci ty  Manager a t  the  time of 

t h e  passage of t h e  ordinance,  centered around t h e  purpose 

of r a i s i n g  the  funds through t h e  impact f e e .  Mount s a i d  

t h a t  t h e  funds were not  t o  be used f o r  c a p i t a l  improve- 

ments but  were t o  be used t o  p a r t i a l l y  cover t h e  c o s t  of 

extending water and sewer l i n e s  ou t s ide  the  c i t y  along 

S t a t e  Road 580, t h e  Ranchwood-Ravenwood a r e a ,  and County 

Road 70. (TR 155; 168-171; 173-174; 177-178; 184) 

The only o ther  use of the  funds was t o  defray the  cu r ren t  

c o s t s  of treatment of sewage. This testimony was i n  

d i r e c t  c o n f l i c t  with t h a t  given by the  present  City 

Manager a t  the  time of t r i a l ,  Frank E .  Armstrong. ~t 

d e m o n s t r a t e s  t h e  p o i n t  t h a t  u n d e r  i m p a c t  f e e s ,  t h e  f u n d s  

c a n  be  u s e d  f o r  a n y  m u n i c i p a l  p u r p o s e .  T h e  o n l y  t h i n g  

n e c e s s a r y  t o  a c c o m p l i s h  a n y  p u r p o s e  d e s i r e d  i s  t h a t  t h e  

c i t y  o f f i c i a l  w h o  i s  i n  c h a r g e  a t  t h e  t i m e  d e s i g n a t e  o r  

e a r m a r k  t h e  f u n d s  a c c o r d i n g  t o  h i s  w i s h e s .  

During Mount's admin i s t r a t ion ,  t h e  c a p i t a l  improve- 

ment f o r  sewer and water was financed through revenue 

bonds which were s u f f i c i e n t  t o  def ray  the  c o s t  expendi- 

t u r e s  and debt requirements.  (TR 159-160 ) Under t h i s  
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t h i s  type of f inancing ,  a l l  u se r s  pay t h e i r  f a i r  share  

f o r  c a p i t a l  improvements. A t  t h e  time of the  enactment 

of t h e  ordinance,  a  t h r e e  m i l l i o n  d o l l a r  sewer p lan t  

funded by revenue bonds was under cons t ruc t ion  with a  

completion d a t e  of 1974 t o  take  c a r e  of a n t i c i p a t e d  

f u t u r e  needs. (TR 160-161) Mount s t a t e d  t h e  $100 tap-  

i n  f e e  under t h e  ordinance was used t o  defray a c t u a l  

c o s t s  of connection. (TR 191-192) 

The deposi t ion of City Manager Frank E .  Armstrong 

was introduced i n t o  evidence and considered by t h e  lower 

cour t .  Of s u b s t a n t i a l  s ign i f i cance  i s  Armstrong's t e s t i -  

mony t h a t  a t  t h e  time of t h e  passage of the  ordinance,  

t h e  sewage p l a n t s  had enough capaci ty  t o  handle a l l  t h e  

new "tap-ins" and t h a t  the  sewage p lan t  was p resen t ly  

operat ing wi th in  t h e  s t a t e  s o l i d  removal s tandards.  

This means t h a t  t h e  present  impact f e e  money was ear -  

marked not  f o r  t h e  needed expansion of t h e  people paying 

t h e  impact f e e  but f o r  some f u t u r e  undetermined u s e r .  

The sewage p lan t  which had already been financed through 

bonds was adding a  capaci ty  of 1,000 ga l lons  d a i l y  a t  

t h e  time of t h e  deposi t ion.  

Armstrong envisioned using t h e  money received from 

t h e  impact t a x  f o r  a  v a r i e t y  of uses  including new sewer 

l i n e s ,  extending water l i n e s  i n  any a r e a ,  ground s to rage  

tanks ,  new p l a n t s ,  e t c .  
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Armstrong envisioned using the money received from 

the impact tax for  a variety of uses including new sewer 

l ines ,  extending water l ines  i n  any area,  ground storage 

tanks, new plants ,  e t c .  

The City Manager envisions Section 25-71(c) as an 

"impact fee." He s ta ted there a re  only two ways of f in-  

ancing capi ta l  improvements, e i ther  spread the costs t o  

a l l  of the people or charge an impact fee.  Raising ra tes  

was not po l i t i ca l ly  popular: 

"Well, I am a resident of Dunedin, and I 
would be perfectly honest i n  t e l l ing  you 
that  I would hate l i k e  the devil  to  have 
the City come along and say that  I am going 
to  have t o  pay yea number of dol lars  for  
more sewage and water service i n  order to  
put i n  additional systems to  take care of 
people coming i n  when I am already s i t t i n g  
here paying off bonds. 11 

Armstrong did not know what basis was used i n  a r r iv-  

ing a t  the $700 per uni t  f igure stated i n  the ordinance. 

Actual costs of anticipated future f a c i l i t i e s  were un- 

known a t  the time of the passage of the ordinance. The 

assessment had no termination date so tha t  the funds 

could be kept indef ini te ly  i f  capi ta l  expansion was un- 

needed. 

Dunedin's sole witness, Harry Wilde, J r . ,  an engin- 

eer from Briley-Wilde and Associates, who had consulted 

with Dunedin concerning i t s  water and sewer needs, gave 

a detai led explanation of the e f fec t  of an impact fee  as 
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compared t o  o t h e r  t r a d i t i o n a l  methods of r a i s i n g  revenue.  

Dunedin c a l l e d  t h e  w i tnes s  t o  t e s t i f y  t h a t  t h e  impact f e e  

of $700.was i n s u f f i c i e n t  t o  meet t h e  needs of t h e  C i t y  

(TR 226 ) ; bu t  what t h e s e  needs were ,  where t h e  impact 

f e e s  were t o  a c t u a l l y  go, and t h e  r o l e  Briley-Wilde and 

Assoc ia tes  played i n  t h e  assessment of t h e  impact f e e  so01 

proved t o  su rpas s  t h e  o r i g i n a l  purpose f o r  which t h e  

w i tnes s  was c a l l e d .  The wi tnes s  s t a t e d  t h a t  t h e  va lue  o r  

amount of impact f e e s  i s  u s u a l l y  a r r i v e d  a t  "POLITICALLY.' 

(TR 218 ) T h e  p u r p o s e  o f  t h e  i m p a c t  f e e  a n d  t h e  s t u d y  

d o n e  f o r  t h e  C i t y  w a s  t o  e x p a n d  t h e  c o r p o r a t e  l i m i t s  t o  

C o u n t y  R o a d  7 0 .  (TR 244-245 ) Wilde admi t ted  t h a t  t h e  

t r a d i t i o n a l  means of revenue r a i s i n g  such a s  gene ra l  o b l i i  

a t i o n  bonds, revenue bonds o r  c e r t i f i c a t e s  spread  t h e  

c o s t  of c a p i t a l  improvement e q u a l l y  a c r o s s  t h e  e n t i r e  

community. (TR 234; 251-252 ) S p e c i a l  assessments  and 

dra inage  d i s t r i c t  assessments  a r e  spread  e q u a l l y  among 

a l l  of t h e  u s e r s  of t h e  f a c i l i t y .  I n  t h e  c a s e  of t h e  

s p e c i a l  assessment ,  t h e  p rope r ty  i s  b e n e f i t e d  and app rec i -  

a t e d  i n  t h e  amount of t h e  assessment .  S p e c i a l  assessment: 

a r e  n o t  used t o  fund c a p i t a l  expend i tu re s .  (TR 231) 

Drainage d i s t r i c t s  e q u a l i z e  t h e  c o s t  throughout a l l  t h e  

u s e r s  i n  t h e  d i s t r i c t  t o  t h e  exc lus ion  of t h e  r e s t  of t h e  

popu la t ion  who do n o t  g e t  t o  u s e  t h e  c a p i t a l  improvements: 
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"Q. Well, i s n ' t  i t  t r u e  t h a t  when you 
do a Chapter 180 o r  184 on a drainage 
d i s t r i c t ,  t h a t  t h e  p r i c e  of c a p i t a l  i m -  
provement i s  determined t h a t  n o t i f i c a t i o n  
t o  the  people a r e  given, t h a t  t h e  munici- 
p a l i t y  o r  governing board, whatever i t  i s  
then s i t s  a s  the  board of equa l i za t ion ,  
people have an opportuni ty t o  come i n  and 
be heard and t h a t  t h e  f a c i l i t y  which i s  
constructed i s  then only used by those 
people i n  a drainage d i s t r i c t ,  i s n ' t  t h a t  
a f a i r  statement or  procedure? 

A. I be l i eve  t h a t  i s  a f a i r  s ta tement ,  
yes." (TR 233) 

-1, 
4, 7k 7k 4, ik 4, ik -1, 

4, 
-L -1, 

4, 
-1, 

"Q. Well, t h e r e  a r e  these  o the r  avenues 
of approach, a r e  t h e r e  n o t ,  of s p e c i a l  
assessment revenue c e r t i f i c a t e s ,  genera l  
ob l iga t ion  t h a t  i s  o r  was an a l t e r n a t i v e  
way of t h e  City of Dunedin t o  f inance  t h i s  
p a r t i c u l a r  expansion a s  you wish t o  phrase 
i t ,  r i g h t ?  

A. That i s  an a l t e r n a t i v e  t o  any munici- 
p a l i t y ,  yes .  

Q. And under those ,  the  genera l  populat ion 
would pay f o r  i t ,  i s n ' t  t h a t  t r u e ?  

A. That i s  c o r r e c t .  

Q .  And under t h e  impact f e e  only a c e r t a i n  
segment does ? 

A.  On t h e  segment which again  would make 
the  expansion requ i red ,  yes." (TR 251-252) 

Wilde admitted t h a t  h i s  r e p o r t  t o  Dunedin had found 

t h a t  t h e  water system was adequate and t h a t  t h e  "sewage 

system w i l l  be adequate t o  serve  p resen t  customers and 

r e c e n t l y  annexed a reas  a f t e r  completion of t h e  t h r e e  

m i l l i o n  ga l lon  sewage d i sposa l  p l a n t .  P r i o r  testimony 

had confirmed t h a t  t h i s  p l a n t  had been completed a t  t h e  
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time of t r i a l  and was financed by revenue bonds. In  h i s  

testimony, Wilde s t a t e d :  

"Q. I f  an ind iv idua l  i n  a c i t y  has owned 
a l o t  f o r  a number of yea r s ,  has a water 
main i n  f r o n t  of h i s  house t o  be connected 
up, under those circumstances,  i f  he i s  
charged an impact f e e ,  then he i s  paying a 
f e e  a t  t h a t  p a r t i c u l a r  po in t  i n  time f o r  
some f u t u r e  c a p i t a l  improvement which r e a l l y  
doesn ' t  e x i s t  a t  t h a t  po in t ,  i s n ' t  t h a t  t r u e ,  
because t h e r e  i s  s t i l l  capaci ty  i n  t h e  system 
i n  order  f o r  him t o  hook up and f o r  him t o  
be taken c a r e  o f ?  Like the  r e s t  of t h e  
people,  t h a t  would be t r u e  under t h a t  hypo- 
t h e t i c a l  s i t u a t i o n ,  wouldn't i t ?  

A .  I f  you a r e  saying t h a t  the  f a c i l i t y  has 
the  c a p a b i l i t y ,  yes ,  i t  would be t r u e ,  but 
t h a t  i s  not  always t h e  case .  

. But t h e  purpose of t h a t  would be under 
t h e  s i t u a t i o n ,  would be t h e  f inancing  of 
some f u t u r e  c a p i t a l  improvement opposed t o  
using t h e  present  c a p i t a l  improvement, 
wouldn't i t ?  

A .  That i s  co r rec t . "  (TR 238-239) 

"Q. Well, l e t ' s  b o i l  i t  down t o  t h i s ,  
i s n ' t  i t  t r u e  t h a t  an impact f e e  on a 
p a r t i c u l a r  ind iv idua l  can o r  cannot be 
used f o r  h i s  b e n e f i t  o r  someone e l s e ' s  
b e n e f i t  o r  f o r  any measure under a c a p i t a l  
improvement found i n  which i t  i s  placed i n  
t h e  hand of t h e  Ci ty  government's d i s c r e t i o n  
t o  expend f o r  whatever i t  i s  i n  the  way of 
sewer and savings t h a t  they want, wouldn't 
t h a t  be a t r u e  s ta tement? 

A .  It depends on t h e  p a r t i c u l a r  ordinance.  
We had had ordinances s e t  up i n  some muni- 
c i p a l i t i e s  t h a t  would no t  n e c e s s a r i l y  make 
t h a t  c o r r e c t .  

Q. You have never seen t h i s  one, t h e  
ordinance? 
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A. Are you r e f e r r i n g  t o  the  s p e c i f i c  
ordinance i n  Dunedin. No, I have n o t .  

Q .  It says ,  i f  you p lease ,  I am no t  t r y -  
ing t o  read t h i s  so  you c a n ' t  s ee  i t ,  t h e  
s e c t i o n  of t h e  ordinance t h a t  i s  p e r t i n e n t  
I th ink  i s  t h a t  made t o  the  m e t e r - i n s t a l l a -  
t i o n  charge descr ibed here ,  t h e r e  s h a l l  be 
paid an assessment t o  defray t h e  cos t  of 
production, d i s t r i b u t i o n ,  t ransmission and 
t reatment  f a c i l i t i e s  f o r  water and sewer 
provided a t  t h e  expense of t h e  Ci ty  of 
Dunedin and i t  goes on and assessment u n i t  
c o s t s  -- 
A.  It would be t r u e  assuming t h a t  t h i s  i s  
the  ordinance." (TR 246-247) 

To culminate t h i s  resume of Wildels  testimony, it i s  

s i g n i f i c a n t  t h a t  he did not  recommend an impact f e e  a s  

t h e  means of r a i s i n g  revenues but  had suggested t h e  Ci ty  

proceed under Chapter 180, F lo r ida  S t a t u t e s  (TR 253-254), 

which requ i res  t h e  c r e a t i o n  of an a rea  o r  zone, t h e  g iv in  

of n o t i c e  t o  the  pub l i c ,  ascertainment of t h e  c a p i t a l  

cos t s  and n o t i c e  of such c o s t s  t o  t h e  pub l i c ,  hear ings ,  

e t c .  

The D i s t r i c t  Court of Appeal of the  S t a t e  of F lor ida  

Second D i s t r i c t ,  rendered an opinion on Apr i l  30, 1975, 

revers ing  judgment f o r  p e t i t i o n e r s ,  holding t h a t  impact 

f ees  i n  t h e  S t a t e  of F lo r ida  could be l ev ied  by munici- 

p a l i t i e s .  (TR 370-378) 

P e t i t i o n e r s  f i l e d  a t imely p e t i t i o n  f o r  rehear ing  

which was denied June 10, 1975. (TR 381-425; 429) 
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The D i s t r i c t  Court f i l e d  a  c e r t i f i c a t e  t o  the 

Supreme Court of the Sta te  of Florida cer t i fy ing  tha t  i t s  

decision i n  t h i s  cause "passes upon a  question of great  

public i n t e re s t . "  (TR 430)  
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P O I N T  IIJVOLVED 

DOES THE SUPREME COURT O F  THE STATE O F  
F L O R I D A  HAVE J U R I S D I C T I O N  TO REVIEW THE 
D E C I S I O N  O F  THE D I S T R I C T  COURT O F  APPEAL 
O F  THE STATE O F  F L O R I D A ,  SECOND D I S T R I C T ?  
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ARGUMENT 

POINT I 

DOES THE SUPREIE COURT OF THE STATE OF 
FLORIDA HAVE JURISDICTION TO REVIEW THE 
DECISION OF THE DISTRICT COURT OF APPEAL 
OF THE STATE OF FLORIDA, SECOND DISTRICT? 

Rule 4 . 5  of t h e  F l o r i d a  Appe l l a t e  Rules r e q u i r e s  

t h a t  p e t i t i o n e r s  show t h a t  t h e  Supreme Court of F l o r i d a  

has  j u r i s d i c t i o n  t o  i s s u e  a  w r i t  of c e r t i o r a r i  t o  t h e  

D i s t r i c t  Court of Appeal of t h e  S t a t e  of  F l o r i d a ,  Second 

D i s t r i c t ,  a s  an  i n i t i a l  s t e p  i n  seek ing  a  review of  t h e  

D i s t r i c t  C o u r t ' s  op in ion .  Unfor tuna te ly ,  p e t i t i o n e r s  a r e  

n o t  pe rmi t t ed  t o  argue t h e  m e r i t s  of  t h e  c e r t i f i e d  

q u e s t i o n  and t h e  op in ion  of  t h e  D i s t r i c t  Court u n t i l  t h e  

q u e s t i o n  of  j u r i s d c i t i o n  i s  determined.  

The q u e s t i o n  of j u r i s d i c t i o n  be ing  v e s t e d  i n  t h e  

Supreme Court i s  academic. Case law i n  F l o r i d a  from t h e  

i n c e p t i o n  of t h e  amendment t o  A r t i c l e  V of t h e  F l o r i d a  

C o n s t i t u t i o n  p e r m i t t i n g  t h e  Supreme Court t o  review de- 

c i s i o n s  c e r t i f i e d  by a  d i s t r i c t  c o u r t  a s  being one of 

g r e a t  p u b l i c  i n t e r e s t  uniformly ho lds  t h a t  when a  d i s t r i c t .  

c o u r t  c e r t i f i e s  an  op in ion  a s  one of g r e a t  p u b l i c  i n t e r -  

e s t ,  j u r i s d i c t i o n  i s  a u t o m a t i c a l l y  v e s t e d  i n  t h e  Supreme 

Court .  Respondent cannot c o n t e s t  t h e  q u e s t i o n  of t h e  

v e s t i n g  of j u r i s d i c t i o n  i n  t h i s  Court .  

- 
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For example, i n  t h e  landmark c a s e  of susco  C a r  

R e n t a l  S y s t e m  o f  F l o r i d a  v .  L e o n a r d  (F l a .  1959) 112 S0.2d 

832, t h e  Third  D i s t r i c t  Court of Appeals of F l o r i d a  

c e r t i f i e d  a  ques t ion  t o  t h e  Supreme Court of  F l o r i d a  a s  

one of g r e a t  p u b l i c  i n t e r e s t .  This  Court i n  i t s  op in ion  

s t a t e d  t h a t  when c e r t i f i c a t i o n  has  been made by a  d i s t r i c  

c o u r t ,  no review o r  r ede t e rmina t ion  of t h e  p o i n t  i s  pro- 

pe r  : 

"Whatever m e r i t  t h i s  argument might 
have had b e f o r e  t h e  D i s t r i c t  Court 
i n  oppos i t i on  t o  i s suance  of t h e  
c e r t i f i c a t e ,  t h e  language of A r t i c l e  
V does n o t ,  on i t s  f a c e ,  l e a v e  t h e  
p o i n t  open t o  c o n t e s t  i n  t h i s  forum. 
Our j u r i s d i c t i o n  i n  t h i s  c l a s s  of  
cases  i s  t h a t  we ' m a y  review by 
c e r t i o r a r i  any d e c i s i o n  of a d i s t r i c t  
c o u r t  of appea l  ik ik  ;k t h a t  passes  
upon a  q u e s t i o n  c e r t i f i e d  b y  t h e  
d i s t r i c t  c o u r t  o f  a p p e a l  t o  b e  o f  
g r e a t  p u b l i c  i n t e r e s t .  ' (Emphasis 
s u p p l i e d . )  C e r t i f i c a t i o n  i s  p l a i n l y  
a  cond i t i on  precedent  t o  any review 
hereupon t h i s  ground. A n e g a t i v e  
d e c i s i o n  by t h e  d i s t r i c t  c o u r t  i n  t h e  
e x e r c i s e  of i t s  d i s c r e t i o n  i n  a  g iven  
c a s e  would c e r t a i n l y  p r e s e n t  no b a s i s  
f o r  review under t h e  quoted language. 
S i m i l a r l y ,  w h e r e  a  d e c i s i o n  i n v o l v e s  
a  q u e s t i o n  w h i c h  h a s ,  i n c o n t r o v e r t i b l y ,  
b e e n  ' c e r t i f i e d  b y  t h e  d i s t r i c t  c o u r t  
o f  a p p e a l  t o  be o f  g r e a t  p u b l i c  i n t e r e s t , '  
t h e n  t h e  s p e c i f i e d  c o n d i t i o n  h a s  b e e n  
f u l l y  m e t .  N o  r e v i e w  o r  r e d e t e r m i n a t i o n  
o f  t h e  p o i n t  i s  n e c e s s a r y  o r  e v e n  p r o p e r  
u n l e s s  b y  s o m e  s t r e t c h  o f  r e a s o n i n g  t h e  
e x e r c i s e  o f  t h e  p o w e r  o f  c e r t i f i c a t i o n  
c o u l d  be f o u n d  r e v i e w a b l e  u n d e r  r e l a t e d  
c l a u s e s  d e f i n i n g  o t h e r  a r e a s  o f  a p p e l l a t e  
j u r i s d i c t i o n  o f  t h i s  C o u r t . "  (Emphasis 
supp l i ed )  
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Fur ther ,  i n  ~ i t t l e  v s .  ~ u l l i v a n  (Fla.  1965) 173 So. 

2d 135, t h i s  Court s t a t e d :  

"The c e r t i f i c a t e  of t h e  D i s t r i c t  Court 
makes i t  unnecessary f o r  us t o  explore 
j u r i s d i c t i o n a l  f a c e t s  of t h e  problem 
presented.  We proceed d i r e c t l y  t o  t h e  
m e r i t s .  Susco Car Rentals v .  Leonard, 
F l a . ,  112 So.2d 832." 

Further  r e c i t a t i o n  of f a c t s ,  argument, o r  au thor i -  

t i e s  can add l i t t l e  t o  the  CONCLUSIVE f a c t  t h a t  t h i s  

Court has j u r i s d i c t i o n  t o  consider and determine t h e  

c e r t i f i e d  quest ion and accompanying dec is ion  of t h e  Dis- 

t r i c t  Court. The D i s t r i c t  Court has i ssued  a  c e r t i f i -  

c a t i o n  of g r e a t  publ ic  i n t e r e s t  which automat ica l ly  v e s t s  

j u r i s d i c t i o n  i n  t h e  Supreme Court. P lease  see  a l s o  

M i a m i  B e a c h  F i r s t  N a t .  B a n k  v .  E d g e r l y  (Fla.  1960) 121 

S0.2d 417; c i t y  o f  M i a m i  v .  S i m p s o n  (Fla .  1965) 172 S0.2d 

435; D u g g a n  v .  T o m l i n s o n  (Fla .  1965) 174 S0.2d 393; 

M c L e o d  v .  W .  S .  Merre l l  C o . ,  D i v i s i o n  o f  R i c h a r d s o n -  

M e r r e l l ,  I n c .  (Fla .  1965) 174 S0.2d 736; B o u l e v a r d  

N a t i o n a l  B a n k  o f  M i a m i  v .  A i r  M e t a l  I n d u s t r i e s ,  I n c .  

(Fla.  1965) 176 So.2d 94; J o r d a n  v .  C i t y  o f  C o r a l  G a b l e s  

(Fla.  1966) 191 So.2d 38; N o v a c k  v s .  ~ o v a c k  (Fla .  1967) 
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