
JOHN T. ALLEN. JR. 
4508 CENTRAL AvE.. 

ST. PETERSBURG, FLORIDA 33711 

I N  THE SUPREME COURT OF FLORIDA 

At ll; 1 1 197 
CONTRACTORS AND BUILDERS ASSOCIATION ) 
OF PINELLAS COUNTY, a F l o r i d a  c o r p o r a -  ) 
t i o n ,  HALLMARK DEVELOPMENT COMPANY, ) 
I N C . ,  a foreign c o r p o r a t i o n  l i c e n s e d  ) BY 

t o  d o  business i n  the  S t a t e  of F l o r i d a , )  
KENNETH A. MARRIOTT , VERNON M. MILLER, - ) 
a n d  GEORGE C. WAGNER, ) 

) CASE NO. 4 7 , 6 6 2  
P e t i t i o n e r s ,  ) 

1 
vs . 
CITY OF DUNEDIN, FLORIDA, 

R e s p o n d e n t .  ) 

BRIEF OF PETITIONERS ON THE MERITS 

VOLUME I1 

JOHN T .  ALLEN, J R . ,  P . A .  
4508 C e n t r a l  A v e n u e  
S t .  P e t e r s b u r g ,  FL 3 3 7 1 1  

A t t o r n e y  f o r  P e t i t i o n e r s  



JOHN T. ALLEN, JR. 
4508 CENTRAL AvE., 

ST. PETERSBURG, FLORIDA 33711 

I N D E X  T O  VOLUME I1 

R e m a i n d e r  of A r g u m e n t  - Poin t  i 

P O I N T  I1 - 
ARE IMPACT F E E S  UNCONSTITUTIONAL, UNDER 
THE U N I T E D  S T A T E S  AND F L O R I D A  C O N S T I -  
T U T I O N S ?  

A - D E N I A L  O F  EQUAL PROTECTION 

B - D E N I A L  O F  DUE P R O C E S S  

C - V I O L A T I O N  O F  F L O R I D A  C O N S T I T U T I O N  

P O I N T  111 - 
SHOULD RESPONDENT BE REQUIRED TO REFUND 
ALL IMPACT F E E S  TO THE P U B L I C  A S  WELL 
A S  P E T I T I O N E R S ?  

P O I N T  I V  - 
D I D  T H E  LOWER COURT E R R  I N  DENYING 
P E T I T I O N E R S '  MOTION T O  TAX C O S T S  A G A I N S T  
RESPONDENT F O R  THE E X P E N S E S  O F  TRANS- 
C R I P T I O N  O F  D I S K  OR RECORD RECORDINGS O F  
THE DUNEDIN C I T Y  COMMISSION MEETING HELD 
A T  THE T I M E  O F  THE PASSAGE O F  THE ORDIN- 
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as t o  prec lude  t h e  ope ra t ion  of  an e s toppe l  
o r  waiver w i th  r e s p e c t  t o  them. "' 

POINT I1 

ARE IMPACT FEES UNCONSTITUTIONAL UNDER 
THE UNITED STATES AND FLORIDA CONSTI- 
TUTIONS? 

The D i s t r i c t  Court devoted bu t  one paragraph t o  t h e  

most important  i s s u e  be fo re  t h i s  Court .  It s a i d  t h a t  t h e  

ordinance does n o t  d i s c r i m i n a t e  a g a i n s t  newcomers s i n c e  

every person who connects t o  t h e  system would have t o  pay 

t h e  impact t a x  even i f  he  had l i v e d  i n  Dunedin a l l  of h i s  

l i f e  and h i s  p rope r ty  w a s  i n  t h e  h e a r t  of t h e  d it^."^ This 

s u p e r f i c i a l  t rea tment  f a i l e d  t o  address  t h e  many o t h e r  

p o i n t s  r a i s e d  by p e t i t i o n e r s  as c o n s t i t u t i n g  v i o l a t i o n  of 

equal  p r o t e c t i o n .  The D i s t r i c t  Court f a i l e d  t o  address  

i t s e l f  t o  t h e  ques t ion  of d e n i a l  of  p rocedura l  due process  

which was c l e a r l y  r a i s e d  and argued a t  a l l  l e v e l s  of t h i s  
115 

case .  The F l o r i d a  c o n s t i t u t i o n a l  l a w  v i o l a t i o n s  were 

equa l ly  ignored.  These t h r e e  a r e a s  warran t  a n a l y s i s .  

A - DENIAL OF EQUAL PROTECTION. 

P e t i t i o n e r s  have s t e a d f a s t l y  claimed t h a t  respondent '  

ordinances  and i n d i v i d u a l  impact f e e s  as a c l a s s  deny 

those  who must pay t h e  f e e  o r  u l t i m a t e l y  pay t h e  f e e  i n  

i nc reased  c o s t s ,  equa l  p r o t e c t i o n  of t h e  laws. The p h i l o s  

ophy of equa l  p r o t e c t i o n  i s  ing ra ined  i n  a l l  of us  a s  

114. Page 8 or Court's opinion (TR 377) (A 51) 

115. Page 10 of petitioners' complaint. (TR 10) 
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Americans because equa l  t rea tment  o f  a l l  i s  t h e  corner -  

s t o n e  of democracy. The problem comes n o t  i n  recogniz ing  

t h e  p r i n i c p l e  b u t  i n  i t s  a p p l i c a t i o n .  Frankly ,  a f t e r  r e -  

view of c o u n t l e s s  j u d i c i a l  op in ions ,  p e t i t i o n e r s '  counsel  

has  come t o  t h e  r e a l i z a t i o n  t h a t  j u d i c i a l  r e c o g n i t i o n  of 

v i o l a t i o n  o f  equa l  p r o t e c t i o n  depends upon t h e  philosophy 

of t h e  c o u r t  render ing  t h e  d e c i s i o n .  V i o l a t i o n  of equa l  

p r o t e c t i o n  i s  l i k e  "beauty" and f i n d s  i t s  r e c o g n i t i o n  i n  

t h e  eye of t h e  beholder .  P e t i t i o n e r s ,  however, know t h a t  

they  have been s i n g l e d  ou t  and p laced  i n t o  a  h e r e t o f o r e  

unrecognized c l a s s .  The philosophy t h a t  t h o s e  who a r e  

causing growth must pay cannot be  made t o  go away by s t a t -  

i ng  t h a t  some o l d  r e s i d e n t s  might have t o  pay i f  they  

b u i l d  a  new home. The unques t ionable  f a c t  i n  t h i s  c a s e  i s  

t h a t  t h e  d i s c u s s i o n  i n  Dunedin C i ty  Council  p r i o r ,  dur ing 

and a f t e r  passage of t h e  ord inance  w a s  d i r e c t e d  a t  "new- 

comer s" ; 
116 

t hose  who were coming down from t h e  North and 

caus ing  Dunedin t o  expand i t s  f a c i l i t i e s .  No s e c r e t  of 

t h i s  was made a t  t r i a l ,  and t h e  t r i a l  c o u r t  r e a d i l y  began 

i t s  f i n a l  judgment recogniz ing  t h e  q u e s t  t o  make newcomers 

pay. The t r a n s c r i b e d  d i s c u s s i o n s  of counsel  ,'I7 t h e  defend 

a n t ' s  s i d e  of t h e  c a s e  a t  t r i a l ; l 8  and t h e  argument of  

116. (R 418-497) 

117 .  (R 418-497) 

118. (T 134-185) (R 1142-1193) (TR 208-259) 
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opposing counsel a l l  acknowledged t h e  f a c t  t h a t  newcomers 

cons t i t u t ed  the  c l a s s  t o  which t he  ordinance was address!  

The Court i s  urged t o  review these  a reas  of the  record t o  

determine the  v a l i d i t y  of p e t i t i o n e r s '  statement.  

For the  D i s t r i c t  Court t o  conclude i n  one p a r t  of i t s  

opinion t h a t  "the evidence c l e a r l y  demonstrates d r a s t i c  

growth wi th in  the a rea  l og i ca l l y  served by the  City sys- 

tems " 120 and i n  another p a r t  of the  opinion proclaim t h a t  

t he  ordinance was no t  aimed a t  "newcomers", i s  pa ten t ly  an 

example of se l f -con t rad ic t ion  unworthy of the D i s t r i c t  

Court . 
Who i s  a  newcomer? I f  a  person from the  North buys 

an ex i s t i ng  home from a  long-standing r e s iden t  and then 

t h a t  r e s i den t  u t i l i z i n g  t he  proceeds of the  s a l e  bu i lds  a  

new home, has not  t he  bui ld ing  of t h a t  new home been cause 

by a  "newcomer"? The D i s t r i c t  Court 's  d e f i n i t i o n  of a 

11 newcomer" i s  too narrow and u n r e a l i s t i c .  Pe t i t i one r s  r e s  

t h e i r  argument upon the  b e l i e f  t h a t  t h i s  f a c t  i s  obvious 

t o  t h i s  Court. Because a  few people who might not  come 

wi th in  t he  s t r i c t  d e f i n i t i o n  of a  "newcomer" i n  someone's 

eyes must pay the  impact f e e  does not  mean t h a t  t he  v a s t  

and s u b s t a n t i a l  por t ion  of those a f f ec t ed  by the  ordinance 

a r e  newcomers and a r e  denied equal p ro tec t ion .  Obviously 

119. (T 51-56) (R 1135-1141) (TR 311-316) 

120. Page 7 of Court's opinion (TR 376) (A 50; 53) 
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t he  c l a s s  of people t o  which the  ordinance was d i r e c t e d  i s  

11 newcomers". 

P e t i t i o n e r s '  answer t o  the  D i s t r i c t  Cour t ' s  narrow 

i n t e r p r e t a t i o n  of t h e  term "newcomer" i s  t h e  opinion w r i t -  

t e n  by Judge Nance i n  Janis Development Corp. v. City of 

sunrise (C.C. 7th J . C .  1973) 40 F.Supp.41 i n  which bui ld-  

ing permit app l i can t s  were requi red  t o  pay an a d d i t i o n a l  

impact f e e  which was i n  tu rn  t o  be used t o  upgrade t h e  

c i t y ' s  road system. Judge Nance found t h a t  t h e  ordinance 

v i o l a t e d  equal p ro tec t ion  c lauses  of the  United S t a t e s  and 

F lo r ida  Const i tu t ions .  A new home bu i lde r  i n  Sunrise  i s  

i n  t h e  i d e n t i c a l  p o s i t i o n  a s  those who have had t o  pay i m -  

pac t  f ees  i n  Dunedin. Some may have been r e s i d e n t s  of 

long s tanding o r  owned a  l o t  i n  the  h e a r t  of t h e  Ci ty ,  ye t  

Judge Nance he ld  t h e  ordinance d iscr iminatory  aga ins t  "new 

comers". This Judge 's  e n t i r e  opinion i s  commended t o  t h e  

Court and rep resen t s  p e t i t i o n e r s  ' p o s i t i o n  exactly.12' Cer- 

t a i n  por t ions  of t h e  opinion must be brought t o  t h e  Court' 

a t t e n t i o n :  

"How f r e e  i s  man's freedom a s  a g a i n s t  t h e  
government's a u t h o r i t y  t o  r e s t r i c t  t h a t  
freedom by t a x  or  otherwise i n  t h e  exe rc i se  
of i t s  p o l i c e  powers used os tens ib ly  f o r  
t h e  common good? 

"We have many unequal laws, w r i t t e n  and un- 
w r i t t e n ,  t h a t  we l i v e  with and endure. Per- 
haps t h e  most notor ious  i s  t h e  l abyr in th  of 

121. (A 5-25) 
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our income t a x  law and i t s  s h e l t e r s  of pay- 
ment geared t o  a  very few. The i n t r i c a c i e s  
of a  t a x  s h e l t e r  mean nothing t o  t h e  average 
c i t i z e n .  Even i f  he understood i t ,  he could 
no t  a f f o r d  t o  buy i t .  

11 I n  theory,  we a r e  a l l  born f r e e  and sub jec t  
t o  the  same e q u a l i t y  of law, but i n  p r a c t i c e  
we a r e  no t .  There a r e  unwri t ten laws t h a t  
c u r t a i l  a  person 's  freedom. Can a  woman be 
p res iden t?  She i s  f r e e  enough t o  run f o r  i t  
but  i s  she f r e e  enough t o  win i t ?  

"People work t o  support o t h e r s  who do not  -- 
some cannot work, some w i l l  n o t .  

"The po in t  i s ,  laws whether w r i t t e n  o r  un- 
w r i t t e n  which produce i n e q u a l i t y  must be 
e l iminated ,  f i r s t  by education, then by 
l e g i s l a t i o n  and, i f  a l l  e l s e  f a i l s ,  f i n a l -  
l y  by cour t  decree.  

I I Laws i n f r i n g e  upon some aspect  of our 
l i b e r t y ,  y e t  laws a r e  necessary t o  p r o t e c t  
those who a r e  o r  would be taken advantage 
of by o the r s .  Some people want more f r e e -  
dom than they a r e  e n t i t l e d  t o  and would 
deny o the r s  the  minimum. 

"We do no t  need any more laws t h a t  tend t o  
make p a r t  of t h e  people unequal t o  o the r s  
no mat ter  the  good i n t e n t i o n  o r  motive. 
It s t i l l  erodes.  

"Government ought t o  search  and reach f o r  
laws t h a t  make us a l l  equal t o  s t a r t  and 
a l l  equal i n  our business  wi th  government 
and each o t h e r .  

"The 14th Amendment was f i r s t  passed t o  
insure  equal p ro tec t ion  t o  m i n o r i t i e s  but  
t h e  cour t s  have expanded it t o  cover and 
include every d iscr iminat ion  t h a t  needs 
r ed ress .  

"It i s  a  long and arduous process .  Each 
case must run t h e  f u l l  gamut of cour t  
a c t i o n  and ac ted  upon piecemeal by the  
j u d i c i a l  system. 
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"The people thought t h e  14th Amendment 
so important t h a t  i t  was passed even 
though t h e  5 th  Amendment guarantees  due 
process and t h e  9th and 10th Amendments 
reserved a l l  o ther  r i g h t s  and powers n o t  
enumerated i n  t h e  Cons t i tu t ion  t o  t h e  
people. 

"The d i c t a t e s ,  then,  of the  14th  Amendment 
a r e  compelling." 

* >'c 35 Jc * " . * * * -1. 

"Common sense d i c t a t e s  t h a t  new cons t ruc t -  
ion  has a  tremendous impact on roads,  a l l  
s e rv ices  and on the  environment. But i t  
i s  an aggravated impact, THE O R I G I N  ALREADY 
THERE. I T  IS A TOTAL COMMUNITY PROBLEM, 
NOT A SEGREGATED ILL PRODUCED BY ONE I N -  
DUSTRY. 

" I f  we could wal l  our county and s top  
growth from ou t s ide ,  how do we s t o p  i t  
ins ide?"  (Emphasis suppl ied i n  c a p i t a l  
l e t t e r s )  

Jc * -1, d ,  Jc * i'< >'c i'c -1, ,, 

"The problem r e a l l y  i s  n o t  new dwellings 
per  s e ,  but new people. New people have 
a l l  r i g h t s  and ob l iga t ions  o r  r e s i d e n t  - 
people -- no more, no l e s s ,  i n  t h i s  
America. They a r e  c i t i z e n s  of t h e  United 
S t a t e s  and they a r e  a l l  equal -- no charge,  
no premium -- equal! HOW LONG WERE WE NEW 
PEOPLE? 

"There cannot be d i f f e r e n t  grades of people,  
c e r t a i n l y  no t  i n  t h e  l i f e  s y t l e  a f forded by 
t h e  purchase of dwellings.  Our d i f f e r e n t  
s o c i a l  grades a r e  apparent i n  our prejudices ."  
(Emphasis suppl ied i n  c a p i t a l  l e t t e r s )  

Jc -1. 4, 4, Jc * i'c * 9c >k -1, 

"The power t o  t a x  should n o t  need t h e  a r t  
of soph i s t ry  of i n t e r p r e t a t i o n .  The power 
t o  t a x  should be s t r i c t l y  construed and 
then abso lu te ly  s p e c i f i c  and commanding. 
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"It is solely a people and legislative 
function, not one for the courts to 
carve out of ambiguous language. IF 
GOVERNMENT WERE ALLOWED TO TAX IN THIS 
INSTANCE WITHOUT A DIRECT AUTHORITY FROM 
THE CONSTITUTION OR THE LEGISLATURE, IT 
WOULD BE A PRECEDENT TO TAX ANY GROUP OR 
INDUSTRY THAT CONTRIBUTED TO ANY TOTAL 
PROBLEM, WHETHER IT BE ROADS, WATER, FIRE 
OR POLICE PROTECTION OR ANY SERVICE REN- 
DERED BY GOVERNMENT. For example, if one 
industry generates mountains and tons of 
debris after use by the public should 
this industry be taxed for its removal 
by sanitation collectors? 

"This fee or tax does not fall within the 
purview of the police power authority of 
local government. Our country is based 
on law and not men. The ends should not 
justify illegal or unconstitutional means. 
No matter how good the ends are, they can- 
not be constitutional if the means of 
arriving at the ends are not constitutional. 

"LAWS THAT COMMAND ONE GROUP OF PEOPLE TO 
PAY FOR A BENEFIT INURING TO ALL THE PEOPLE 
MUST BE REJECTED. Every incidence that en- 
croaches on our individual liberty or right 
must be struck down. If not, the pyramid 
of oppressive steps would finally reach that 
last step and irrevocably damage those or- 
ganic ideals that our forefathers thought 
best for the future of our people expressed 
so eloquently in our historic, once-upon-a 
mankind Constitution. 

"THE NOMENCLATURE OF THE MONIES ATTEMPTED 
TO BE COLLECTED IS 'FEE'. IN REALITY, IT 
IS A TAX. EACH CONSUMER WOULD BE CHARGED 
DIFFERING AMOUNTS AS SCHEDULED IN THE 
ORDINANCE ALTHOUGH EACH CONSUMER'S IMPACT 
UPON THE COMMUNITY IS APPROXIMATELY THE 
SAME. A PERSON ADDING TO HIS HOME DOES 
NOT AFFECT POPULATION IMPACT, BUT HE MUST 
PAY. THIS SCHEDULE ALONE IS REPUGNANT TO 
THE 14TH AMENDMENT OF EQUAL PROTECTION UNDER 
THE LAW, BECAUSE OF ITS DISPARITY OF PAYMENT. 
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"The fee must have a reasonable relation 
to the services and, conversely, there 
must be a reasonable relation to the type 
and degree of service received to the 
amount of fee imposed. 

"The fee must be paid by the people who 
receive the services. If all receive it, 
all must pay. 

"A PORTION OF THE PEOPLE CANNOT BE SINGLED 
OUT TO DO THAT WHICH SHOULD BE DONE BY ALL." 
(Emphasis supplied in capital letters) 

"Therefore, when magnified through the eye 
of the 14th Amendment of the U.S. Constitu- 
tion, Article VII, Sections 1 and 9, Article 
111, Section 2, of the Florida Constitution, 
Florida Statute 125 and case law, it is ap- 
parent that the subject ordinance does vio- 
late the basic concepts of constitutional 
safeguards. 

"THE COUNTY DOES NOT HAVE THE AUTHORITY TO 
LEVY THE FEE OR TAX AS CONTEMPLATED BY THEIR 
ORDINANCE, EITHER BY CONSTITUTION OR STATUTE. 
A TAX MUST BE EXPLICIT AND AUTHORIZED BY THE 
CONSTITUTION OR GENERAL LAW. THE TAX UNDER 
THIS ORDINANCE IS NOT AUTHORIZED. A fee must 
have a direct relationship to the services 
provided or the ills to be remedied. Even 
if this were a fee, it does not." (Emphasis 
supplied in capital letters 

The District Court failed to speak to all of the rea- 

sons denial of equal protection were claimed. These are: 

1. The ordinance singles out newcomers as an impro- 

per class; 

2. An improper class is created since those who con- 

nected to the system prior to the date of passage of the 

ordinance are treated entirely different than those after 

passage; 
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I 
3. The building industry is singled out and attacked 

by the ordinance -- as Judge Nance said, who will be next, 
"the garbage industry"; 

4. Existing structures or homes are placed in a cate 

gory different from those yet to be built; 

5. The funds taken from petitioners were not to be 

used for petitionersf benefit at all. 

All of the above reasons for holding impact fees vio- 

lative of equal protection have direct support in case 

law. Other jurisdictions have held that new residents are 

entitled to be treated equally on the same basis as old I 
residents; such an ordinance places a "disproportionate" 

and inequitable burden on new homes compared to old ones l 
and is discriminatory. 122 T h e r e  i s  d e n i a l  o f  e q u a l  p r o -  

t e c t i o n  b e c a u s e  e x i s t i n g  s t r u c t u r e s  y e t  t o  be b u i l t  a r e  I 
a l i k e  r e g a r d i n g  t h e  f u t u r e  u s e  o f  t h e  s e w e r  f a c i l i t y .  

IZ3 I 
There is clear denial of equal protection when funds are I 
used for o t h e r  s e w e r  i m p r o v e m e n t s  than those utilized by 

124 
the person assessed. 

The testimony at trial supports the above contentions I 
122. Weber B a s i n  Home B u i l d e r s  A s s o c i a t i o n  v. R o y  C i t y  (Utah 1971) 

487 P. 2d 866. 

123. Metro Homes ,  Inc. v. C i t y  o f  W a r r e n  (Mich. 1969) 173 N.W.2d 
230. 

124. Zehman  C o n s t r u c t i o n  C o .  v. C i t h  o f  E a s t l a k e  (Ohio 1962) 195 N.E, 
2d 361. 
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The Court has read the  testimony of small  home bu i ld -  

e r s ,  a  newcomer t r y i n g  t o  r e l o c a t e  h i s  home from Tal la -  

hassee t o  Dunedin, a  subdiv is ion  developer,  e t c .  Clear ly ,  

t h e r e  has been an a t t a c k  on t h e  bui ld ing  indus t ry  by t h e  

Dunedin impact f ee .  A myriad of people were caught i n  a  

c l a s s i f i c a t i o n  which bottomed i t s  philosophy upon the  

theory of r equ i r ing  newcomers t o  pay f o r  a l l  f u t u r e  capi-  

t a l  improvements i n  Dunedin. W i l d e  a d m i t t e d  t h a t  under 

t h e  o r d i n a n c e  a  c i t i z e n  who was a s s e s s e d  would n o t  r e c e i v e  

one c e n t  wor th  o f  b e n e f i t .  Dunedin was t r y i n g  t o  f inance  

extending i t s  corpora te  l i m i t s .  125 Members of counci l  ad- 

mi t t ed  t h i s  f a c t  before  passing t h e  The c i t i  

zens wi th in  the  corpora te  l i m i t s  of Dunedin who had t o  pa3 

t h e  impact f e e  were f inancing  t h e  c i t y ' s  growth i n  o ther  

a r e a s .  

B - DENIAL OF DUE PROCESS. 

L i t t l e  argument concerning t h i s  po in t  i s  requi red .  

We a r e  t a l k i n g  about the  amount of thousands of d o l l a r s  

worth of f ees  and f i g u r e s  approaching one m i l l i o n  d o l l a r s  

which Dunedin has i n  i t s  c o f f e r s .  The ordinance was 

passed i n  one reading without n o t i c e  o r  an opportuni ty t o  

be heard by anyone. The f a c t  t h a t  overnight  property own- 

e r s  were "assessed" an impact f e e  without n o t i c e  o r  an 

opportuni ty t o  be heard i s  a  pa ten t  example of den ia l  of 

125. (T 94-97; 170-171) (R 1178-1181; 1254-1255) (TR 168-169; 244-24 
126. (R 426) 
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of due process of law. Every assessment statute which was 

passed by our Legislature permitting municipalities to as- 

sess property owners for municipal capital improvements 

provided for notice to the owner127 and an opportunity to 

appear before the assessors. 128 Dunedin' s ordinance pro- 

vided for none of these safeguards. 

C - VIOLATION OF FLORIDA CONSTITUTION. 
The Florida decisions in J a n i s  and v e n d i t t i - s i r a v o ,  

Supra, raise questions of violation of other sections of 

the Florida Constitution which must be dealt with here. 

J a n i s  raised the prohibition of grant of tax power except 

by general law under Article VII, Section l(a) of the 

Florida Constitution. V e n d i  t t i  held that a municipality 

could not tax property except on an even rate under Arti- 

cle VII, Section 2 of the Florida Constitution and that 

the impact fee was in excess of the ten-mill cap provided 

for in the Florida Constitution. All of these sections 

equally apply here and each require affirmance upon the 

three separate grounds raised in the above Florida de- 

cisions. 

127. F.S. 170.03, 170.04; F.S. 180.09; F.S. 184.05(3) 

128. F.S. 170.08, 170.09; F.S. 180.10; F.S. 184.05(5) 
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POINT I11 

SHOULD RESPONDENT BE REQUIRED TO REFUND 
ALL IMPACT FEES TO THE PUBLIC AS WELL 
AS PETITIONERS? 

By cross-appeal ,  p e t i t i o n e r s  sought r e v e r s a l  of the  

lower c o u r t ' s  r u l i n g  t h a t  except f o r  p e t i t i o n e r s ,  respond- 

e n t  could keep i t s  impact f ees  i t  had c o l l e c t e d .  The 

lower cour t  i n  i t s  f i n a l  judgment s t a t e d :  

11 c .  That the  Ci ty  refund t o  t h e  indiv-  
i d u a l  p l a i n t i f f s  t o  t h i s  cause o r  t o  any 
member of p l a i n t i f f ,  CONTRACTOR AND 
BUILDERS ASSOCIATION OF PINELLAS COUNTY, 
any fees  pa id  and c o l l e c t e d  under Ordin- 
ances 72-26 and 72-42 i f  s a i d  f e e s  were 
pa id  and c o l l e c t e d  under p r o t e s t .  It 
i s  t h e  e x p l i c i t  i n t e n t  of t h e  Court t h a t  
t o  make t h e  e f f e c t  of t h i s  Judgment r e t r o -  
a c t i v e  i n  t o t o  i s  imprac t i ca l  and the  ends 
of j u s t i c e  do not  r e q u i r e  subjec t ing  the 
defendant City t o  t h e  expense and d i f f i -  
c u l t i e s  of accounting f o r  a l l  f ees  here to-  
f o r e  co l l ec ted . "  

The lower c o u r t ' s  r e f u s a l  t o  r e q u i r e  respondent t o  pa: 

back a l l  of i t s  i l l g o t t e n  gains  i s  not  cons i s t en t  with law 

and was apparent ly based upon a  lack  of information which 

was i n  t h e  record but  not  f o r c e f u l l y  brought t o  t h e  Court '  

a t t e n t i o n .  Respondent immediately f i l e d  n o t i c e  of appeal 

a f t e r  en t ry  of f i n a l  judgment i n  t h i s  case i n  order  t o  g e t  

an automatic supersedeas and, t h e r e f o r e ,  t h e r e  was not 

s u f f i c i e n t  time t o  f i l e  a  p e t i t i o n  f o r  rehearing on t h i s  

po in t  a s  t h e  lower cour t  had l o s t  j u r i s d i c t i o n .  

It i s  submitted t h a t  from a  f a c t u a l  s tandpoin t ,  the 

lower cour t  d id  not  r e a l i z e  t h a t  when p e t i t i o n e r s  t h r e a t -  



e n e d  r e s p o n d e n t  w i t h  a  s u i t  a t  t h e  i m m e d i a t e  o u t s e t  o f  t h e  

p a s s a g e  o f  t h e  o r d i n a n c e ,  D u n e d i n ,  u p o n  a d v i c e  o f  i t s  c o u z  

s e l ,  e s c r o w e d  i n  a  b a n k  a c c o u n t  a l l  o f  t h e  f u n d s  t h a t  i t  

h a s  ever c o l l e c t e d  u n d e r  t h e  i m p a c t  o r d i n a n c e .  Respondent 

has made a c a r e f u l  l i s t  of a l l  t he  names and addresses of 

each person who has paid t h e  impact f e e  and the  amount 

which was paid>29 Therefore,  i t  w i l l  be easy and very 

p r a c t i c a l  f o r  respondent t o  r e t u r n  t h e  money. It i s  f o r  

t h i s  major reason t h a t  p e t i t i o n e r s  be l i eve  t h a t  the  lower 

cour t  was unaware of t h e  escrow procedure when i t  rendered 

f i n a l  judgment because t h e  lower cour t  s a i d  such a r e t u r n  

would be  " impract ical ."  M r .  Armstrond t e s t i f i e d :  

"Q. Well, i t  i s  a very good job. 
Apparently, t h e  f i r s t  fe l low who paid  
on t h e  5 th  of May of 1972 was M r .  Lambros, 
bu t  do I understand t h a t  these  funds t h a t  
he  paid beginning a t  t h a t  da te  were then 
placed i n  an escrow fund? 

A. Yes. 

Q. You a r e  p o s i t i v e  of t h i s ?  

A .  Absolutely p o s i t i v e .  

Q. What could you t e l l  me t o  look t o  
t o  e s t a b l i s h  t h i s  f a c t ?  What proof do 
you have? 

A.  A l l  t h e  way back t o  a time con t rac t  
t h a t  I have wi th  the  banks where t h i s  money 
i s  deposi ted and i s  earning i n t e r e s t . .  

Q. You had a time c o n t r a c t  with banks. 

A. That ' s  r i g h t . ,  



Q. That i s  i n  t h e  possession of t h e  City 
of Dunedin? 

A. Yes. 

Q. And t h a t  time con t rac t  was s e t  up 
when? 

A. It was s e t  up i n  May of 1972, probably 
June of 1972. You see ,  what we do i s  we 
s e t  up a  s p e c i a l  account i n  our books f o r  
water c a p i t a l  expansion and sewer c a p i t a l  
expansion, and every amount of money t h a t  
was c o l l e c t e d  of t h a t  $325.00 and $375.00 
i s  pinpointed s p e c i f i c a l l y  t o  t h a t  account.  

Q.  Do you have t h a t  con t rac t  where you could 
look a t  i t  a t  t h i s  time? 

A. Well, I have a  con t rac t  i n  ex is tence  
r i g h t  now t h a t  exp i res ,  I th ink ,  October 
2nd. October 2nd we w i l l  have put  more 
money i n t o  t h e  account. 

Q.  I am i n t e r e s t e d  i n  t h e  f i r s t  one. What 
I asked you i s ,  do you have t h a t  where you 
could put your hands on i t?  

A. No, because these  time c o n t r a c t s  a r e  
only good f o r  n ine ty  days. A t  t h e  end of 
n ine ty  days, you have got  a  new one. 

Q. Has i t  been t h e  same bank? 

A.  Yes. 

Q. What bank i s  t h a t ,  p l ease?  

A. I w i l l  have t o  check. It i s  Southeast  
National Bank. They have had it  s i n c e  t h e  
very beginning. 

Q. You don ' t  have anything t h e r e  t o  show 
me? 

A. Let me see .  September 26, 1972 was t h e  
f i r s t  da te  t h a t  we put t h i s  i n  a  time con- 
t r a c t .  
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Q. Did you rece ive  i n s t r u c t i o n s  t o  do t h i s ,  
o r  was t h i s  something you did a s  a f inance  
d i r e c t o r ?  

A. It  was recommended by t h e  a t to rney  t h a t  
t h i s  would be t h e  b e s t  th ing  t o  do, t o  hold 
these  moneys i n  escrow. 

Q.  Now, do you know a s  a f a c t  t h a t  we had 
discussed o r  I had personal ly  discussed 
wi th  t h e  Ci ty  of Dunedin lawyers the  problem 
t h a t  t h e  con t rac to r s  and b u i l d e r s  were having 
and the  complaint t h a t  we had concerning t h e  
ordinance and t h a t  t h i s  i s  the  reason those 
funds were escrowed? 

A. Tha t ' s  r i g h t .  

That i s  t r u e ?  

A. Yes. 

Q .  And I th ink  they consulted you t o  f i n d  
out  whether o r  not  they were being escrowed, 
and you ind ica ted  when they i n i t i a l l y  in-  
quired t h a t  they weren ' t ,  and then l a t e r  on 
o r  simultaneously o r  whatever, i t  was recom- 
mended t h a t  they be escrowed. I s  t h a t  the  
t r u t h  of t h e  th ing?  

A. No. That i s  no t  t h e  t r u t h  of t h e  th ing .  
The t r u t h  of the  th ing ,  a s  I t o l d  you, i s  
when we adopted t h i s  ordinance,  we immedi- 
a t e l y  s e t  up a s p e c i a l  account,  our u t i l i t y  
account and water c a p i t a l  expansion account 
so any money we took i n  was immediately 
c red i t ed  i n t o  these  accounts.  

Q. Was anybody pa id  out of those accounts? 

A. Never. The only money ever  pa id  out 
of those accounts was t he  refunds t h a t  we 
gave t o  the  var ious  developers who contended 
t h a t  i n  essence they had a con t rac t  by ap- 
proval  of a s i g h t  p lan ,  which had been signed 
p r i o r  t o  May l s t ,  and a s  a r e s u l t ,  we did r e -  
fund q u i t e  a b i t  of money, and t h i s  i n  the  
books the re .  

Q. The t-ruth of the  th ing  i s  t h a t  the  th ing  
was escrowed a t  the  suggestion of your coun- 
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sel, but that you had two accounts that you 
were putting the money into? 

A .  That's right." (R 1300-1303) 

Interrogatory No. 14 in evidence with attached exhib- 

its130 shows that a total of $220,625.00 was collected 

through February 5, 1974. At trial and at present, re- 

spondent is holding over three-quarters of a million dol- 

lars which it has collected under the impact fee ordin- 

ance. It would be unconscionable for Dunedin to retain 

such amounts extracted from newcomers through the vehicle 

of an ordinance which was VOID. If the ordinance was void 

able in that its right to passage was not questioned but 

its legality was improper for some other reason, a differ- 

ent result might be warranted. In McQuillin on Municipal 

Corporations 3rd Ed., Validity of Ordinances, Sec. 20.01, 

p. 3, it is stated: 

"It is a general rule that an ordinance 
is void where it is passed without auth- 
ority therefor, or without compliance 
with statutory requirements, which must 
be at least substantial compliance and, 
according to some authorities, a strict 
compliance. I! 

The Court in venditti-siravo, Inc., v. City of Holly- 

wood, l3' 39 Fla. Supp. 121, required repayment: 

"The defendants are ordered to file with 
this Court and with the plaintiffs coun- 
sel, within thirty days from the date 
hereof, a full and complete accounting of 
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all funds, revenues and charges raised or 
collected by defendants in the enforcement 
of said ordinances, together with a listing 
of the respective names and last known ad- 
dresses of each person or entry from whom 
said charges or revenues were received, and 
the date or dates of each said transaction. 
Following the accounting of the revenues 
raised by the City and the determination 
of the persons or entries from whom said 
funds have been raised, the Court shall 
enter a judgment and order of restitution 
against the defendants and in favor of 
those persons, and further proceedings 
shall be held herein to determine an award 
of an appropriate attorneys fee to be paid 
to the plaintiffs' counsel from and as a 
result of the funds recovered by the judg- 
ment of restitution to be hereinafter made. I I 

The circuit court in Janis Development Corp. v. City 

o f  Sunrise, 132 40 Fla. Supp. 41, also required full restit 

tion because the city lacked authority to promulgate the 

ordinance and it was void: 

"The defendant county and defendant muni- 
cipalities, and any other municipalities 
purporting to have previously acted under 
authority of Broward County Ordinance 73-2, 
or municipal adoption of said ordinance, shall 
forthwith refund in full any and all amounts 
of 'impact fees' or taxes collected under 
authority of same, said refund in full to 
be completed not more than thirty days 
after the date of this final judgment." 

It must be emphasized that petitioners specifically 

made a request for the return of all of the funds to the 

citizens of Dunedin in its class action complaint. 133 

1 3 2 .  ( A  5 - 2 5 )  

1 3  3. S e e  c o m p l a i n t  a n d  p r a y e r  f o r  r e l i e f ,  p a r a .  "B" (R. 1 1 )  (TR 1 2 )  



There can be no discretion in the remedy or result o 

a suit which finds that an ordinance is void and enacted 

without authority. Equality under law is mandatory. If 

the plaintiffs in the V e n d i t t i  and Janis cases, supra, ar 

entitled to a complete refund, so must the petitioners be 

awarded such right. The whole reason for petitioners1 

bringing of this action was to relieve the citizens of 

Dunedin from the monetary oppression of the ordinance. 

At this point, petitioners have been denied the main frui 

of their labor in the legal vineyard. The rule of law ap 

plicable to this situation requires a complete refund. 

POINT IV 

DID THE LOWER COURT ERR IN DENYING 
PETITIONERS1 MOTION TO TAX COSTS AGAINST 
RESPONDENT FOR THE EXPENSES OF TRANS- 
CRIPTION OF DISK OR RECORD RECORDINGS OF 
THE DUNEDIN CITY COMMISSION MEETING HELD 
AT THE TIME OF THE PASSAGE OF THE ORDIN- 
ANCE UNDER REVIEW? 

The meetings of the Dunedin City Council in which th, 

ordinance was passed were machine recorded. These record 

ings were obviously linked to other portions of the meet- 

ing which did not deal with the passage of the ordinance. 

In order to properly present and prove "legislative inten 

1 I to pass a tax", to assess llnewcomers'l and failure to giv 

notice to the public under the issue of failure to accord 

procedural due process, these tapes were transcribed by a 

court reporter who certified as to their accuracy. The 



transcript was offered and admitted into evidence at 

trial. 134 

On May 28, 1974, petitioners filed motion to tax cost 

which included the court reporter's charge for transcrib- 

ing the material portion of the Dunedin City Council's 
135 

deliberations on May 1, 1973, andMay 10, 1973. The 

total cost was $448 which is a lot of money to a nonprofit 

corporation such as petitioners. Amazingly, the lower 

court refused to assess the cost of these transcripts. 
136 

An interlocutory appeal was perfected seeking reversal and 

consolidated with the appeal in the District Court. 

Florida Statute 57.041 makes it m a n d a t o r y  for a court 

to award legal costs and charges to the prevailing party. 

The statute uses the word s h a l l  in its direction: 

" (1) The party recovering judgment s h a l l  
recover all his legal costs and charges 
which shall be included in the judgment; 
but this section does not apply to executors 
or administrators in actions when they are 
not liable for costs. " (Emphasis supplied) 

It would appear that the case of W h i t e  v. M e a n s  (Fla. 

App.1973) 280 So.2d 20, although construing another cost 

statute, stands for the proposition that the use of the 

word "shall" in a statute places a mandatory obligation 

upon the trial court to assess costs. To be sure, case la 

holds assessment of costs to be discretionary, but the dis 

134. (T 73-74) (R 1157-1158) (TR 148-149) 
135. (A 29-30) 
136. (A 30-31) 
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cretion permitted is confined to determination of such 

things as whether depositions were necessary and served a 

useful purpose at In other words, whether the 

criteria set forth in the statute has been met. In this 

case, the transcript of council meetings are similar to 

depositions in scope. There is no question that they were 

used at trial and served a useful purpose. Having elimin- 

ated these two criteria as a matter of law, the discretion 

ary elements were eliminated and the transcript costs be- 

came legal costs within the meaning and provisions of the 

definition of F.S. 45.041 F.S.A. 1974. The court had no 

discretion under these circumstances and, since the 

petitioners were the prevailing parties, was required to 

assess the costs of the transcripts against Dunedin. 

Under the circumstances, discretion cannot mean the 

whim or caprice of the trial judge. The rule of law is 

clear that in the absence of any reason or justification 

as to why costs were not awarded the prevailing party in 

the record, there is an abuse of discretion. In B l y n n  v. 

Hirsch (Fla.App. 1962) 136 So. 2d 666, the Third District 

said : 

"The chancellor's failure to award costs 
we conclude was error. The appellant, who 
was plaintiff below, prevailed on the cause 

137. R u t k i n  v. S t a t e  Farm Mutual  A u t o m o b i l e  I n s u r a n c e  Company (Fla. 
App.1967) 195 So.2d 221; affirmed S t a t e  Farm Mutual ~ u t o m o b i l e  
I n s u r a n c e  Company v. R u t k i n  (Fla.App.1967) 199 So.2d 705; 
Simpson v. Merrill (Fla. 1970) 234 So.2d 350. 
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o f t a c t i o n  a l l eged  i n  h i s  complaint and was 
awarded a  decree represent ing  one-half of 
t h e  p r o f i t s  received by the  appel lee  from 
t h e  s a l e  of r e a l  property which was the  sub- 
j e c t  mat te r  of the  par tnersh ip  agreement. 
I n  t h e  absence of anything i n  t h e  record t o  
the  cont rary ,  o r  any reason o r  j u s t i f i c a t i o n  
why cos t s  should no t  have been awarded the  

I preva i l ing  p a r t y ,  we conclude t h a t  i t  was an  
abuse of d i s c r e t i o n  f o r  the  chancel lor  t o  have 
f a i l e d  t o  award t o  t h e  appe l l an t  taxable  c o s t s  
incurred  i n  t h e  prosecut ion of t h e  a c t i o n .  
A s  t h e  Supreme Court of F lo r ida  observed i n  
Spencer v .  Young, Fla.1953, 63 So.2d 334, when 
commenting on the  assessment of c o s t s  i n  a  
chancery a c t i o n :  

'* 7k 7k t h e  Chancellor has a  d i s c r e t i o n  
i n  the  mat ter  of a s sess ing  c o s t s ,  but 
t h i s  i s  a  sound j u d i c i a l  d i s c r e t i o n  
and, i n  view of the  i s s u e s  presented 
and the  f i n a l  r e s u l t  of t h e  a c t i o n ,  i t  
was an abuse of d i s c r e t i o n  * * * i n  t h e  
case  a t  ba r .  Costs should have been 
assessed a g a i n s t  the  los ing  party." '  

There i s  no reason s t a t e d  i n  t h e  record and no l e g a l  

reason f o r  f a i l u r e  of t h e  lower cour t  t o  t a x  j u s t i f i a b l e  

c o s t s .  Reversal  i s  requested upon t h i s  po in t .  

CONCLUSION 

On May 1, 1973, t h e  City of Dunedin passed an impact 

f e e  r equ i r ing  a l l  landowners who appl ied  f o r  a  bui ld ing  

permit ( l a t e r  amended t o  c e r t i f i c a t e  of occupancy) t o  pay 

$700 f o r  t h e  p r i v i l e g e  of being permit ted t o  hook up t o  

water and sewer. The ordinance assessed  the  normal $100 

t a p - i n  f e e  and an a d d i t i o n a l  charge f o r  water meter and 

"hook-up" t o  the  water system i n  add i t ion  t o  the  impact 

f ee .  The ordinance s t a t e d  t h a t  i n  a d d i t i o n  t o  o the r  as -  
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sessments, an assessment t o  defray t h e  cos t s  of "productio 

d i s t r i b u t i o n ,  t ransmission,  and treatment f a c i l i t i e s  f o r  

water and sewer" was t o  be paid a s  an impact f e e  according 

t o  a designated schedule. 

P e t i t i o n e r s  f i l e d  s u i t  seeking t o  have the  ordinance 

declared void and a l l  of the  funds, which now amount t o  

more than t h r ee  quar te r s  of a m i l l i on  d o l l a r s ,  re turned t o  

the  c i t i z e n s  and o the r  persons which were required t o  pay 

the  assessment. P e t i t i o n e r s '  complaint charged t h a t  r e -  

spondent had no au tho r i t y  t o  enact  the. ordinance, the  

ordinance was an improper and i l l e g a l  spec i a l  assessment, 

and was uncons t i tu t iona l  i n  t h a t  i t  v io l a t ed  equal pro- 

t e c t i o n  and due process guarantees of both s t a t e  and fed- 

e r a l  cons t i t u t i ons .  

The lower cour t  he ld  t h a t  t he  impact f e e  was a "tax" 

and t h a t  respondent had no l e g i s l a t i v e  au tho r i t y  t o  pass 

such a taxing ordinance and enjoined respondent from fu r -  

t h e r  charging the  impact f e e ,  ordered r e t u r n  t o  CBA mem- 

bers  of p a r t  of the  impact f e e  but decl ined t o  r equ i r e  

respondent t o  repay a l l  funds co l l e c t ed  under the  ordin- 

ance. Af ter  en t ry  of judgment t he  cour t  refused t o  assess  

co s t s  of $448 aga ins t  respondent f o r  t r an sc r i p t i on  of two 

c i t y  counci l  meetings i n  which the  ordinance was passed. 

Respondent appealed the  f i n a l  judgment, and p e t i t i o n -  

e r s  cross-assigned a s  e r r o r  t he  t r i a l  judge 's  f a i l u r e  t o  

r equ i re  repayment of a l l  funds co l l e c t ed  under the  
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ordinance and failure of the lower court to assess costs 

for the transcription of the city council's meetings. 

The Second District Court of Appeal reversed the tria 

court's ruling holding that respondent had legislative 

authority to pass its impact fee ordinance. Although the 

District Court denied petitioners' petition for rehearing, 

it certified its opinion to the Supreme Court as one of 

great public interest. 

Petitioners seek affirmance of the trial court's rul- 

ing and judgment that respondent was without legislative 

authority to pass its impact fee ordinance on the follow- 

ing grounds: 

1. The imposition of an assessment to defray the cos 

of production, distribution, transmission and treatment 

facilities for water and sewer constitutes the collection 

of funds over and above the out-of-pocket costs of re- 

spondent's costs of actual connection expenses, and as 

such, by law, constitutes revenue raising through the use 

of municipal taxing power. The fee charged is thus a tax. 

2. The Florida Constitution and laws of Florida re- 

quire specific legislation authorizing municipal taxation 

before such a tax can be imposed. 

3. The lower court's analysis of Florida statutory 

law which shows a complete absence of statutory authoriza- 

tion by the legislature of the State of Florida for muni- 

I apalities to pass impact fee ordinances is legally correct 
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and should be r e i n s t a t e d .  

1 4. THE FACT THAT THE FLORIDA LEGISLATURE HAS BEEN 

CONSIDERING BUT HAS NOT PASSED IMPACT FEE LEGISLATION 

I CONCLUSIVELY SHOWS THAT THE DISTRICT COURT'S O P I N I O N  IS 

ERRONEOUS. 

1 5. The D i s t r i c t  Court ' s  determinat ion t h a t  a  muni- 

1 c i p a l i t y  may pass a  revenue producing ordinance t o  fund 

c a p i t a l  improvements of i t s  sewer and water system and 

such an ordinance does not  c o n s t i t u t e  the  u t i l i z a t i o n  of 

the  tax ing  power of munic ipa l i t i e s  i s  t o t a l l y  i n c o r r e c t  

i n  t h a t :  

(a) The r a t i o n a l e  i s  n o t  founded upon proper 

i n t e r p r e t a t i o n  of t h e  s t a t u t e s  and case  law c i t e d  i n  the  

D i s t r i c t  Court ' s  opinion a s  support ive of i t s  p o s i t i o n ;  

(b) The D i s t r i c t  Court cannot c i t e  t o  one spec- 

i f i c  s t a t u t e  au thor iz ing  such impact f e e s .  

6.  The cases  of J a n i s  D e v e l o p m e n t  C o r p .  v .  C i t y  o f  

S u n r i s e ,  V e n d i t t i - S i r a v o ,  I n c .  v .  C i t y  o f  H o l l y w o o d ,  P i z z a  

P a l a c e  o f  M i a m i ,  I n c .  v .  C i t y  o f  H i a l e a h  and A d m i r a l  

D e v e l o p m e n t  C o r p o r a t i o n  v .  C i t y  o f  ~ a i  t l a n d ,  supra,  a r e  

c l e a r l y  support ive of p e t i t i o n e r s '  p o s i t i o n  here  and 

should be approved a s  t h e  c o n t r o l l i n g  law i n  t h i s  case.  

7 .  The case of J a n i s  D e v e l o p m e n t  C o r p .  v. C i t y  o f  

s u n r i s e ,  r e c e n t l y  decided by the  Fourth D i s t r i c t ,  c o n f l i c t  

with t h e  opinion of the  D i s t r i c t  Court under review and 

t h e  Fourth D i s t r i c t ' s  opinion should be appl ied  t o  the  



c a s e  a t  b a r  and approved a s  t h e  l a w  of F l o r i d a .  

8 .  The ord inance  i n  r e a l i t y  c o n s t i t u t e s  an  i l l e g a l  

s p e c i a l  assessment.  

9 .  The ord inance  i s  v i o l a t i v e  of equa l  p r o t e c t i o n  

c l a u s e s  of t h e  United S t a t e s  and F l o r i d a  C o n s t i t u t i o n s  i n  

t h a t :  

(a )  I t s  purpose and i n t e n t  i s  t o  p e n a l i z e  "new- 

comers" a s  a  c l a s s ;  

(b)  An improper c l a s s  i s  c r e a t e d  s i n c e  those  who 

connected t o  t h e  system p r i o r  t o  t h e  d a t e  of passage a r e  

t r e a t e d  e n t i r e l y  d i f f e r e n t  than  t h o s e  a f t e r  passage ;  

(c )  The b u i l d i n g  i n d u s t r y  i s  s i n g l e d  o u t  and 

a t t a c k e d  by t h e  ord inance ;  

(d)  E x i s t i n g  s t r u c t u r e s  o r  homes a r e  p laced  i n  

a  c l a s s i f i c a t i o n  d i f f e r e n t  from t h o s e  y e t  t o  be  b u i l t ;  

( e )  The funds  taken from p e t i t i o n e r s  were n o t  t o  

be used f o r  p e t i t i o n e r s '  b e n e f i t  a t  a l l .  

10. The ordinance v i o l a t e s  p rocedura l  due process  

p r o v i s i o n s  of t h e  United S t a t e s  and F l o r i d a  C o n s t i t u t i o n s  

i n  t h a t  p e t i t i o n e r s  were a s se s sed  l i t e r a l l y  thousands of 

d o l l a r s  a t  one s i n g l e  meeting of t h e  C i ty  Council  of 

Dunedin and were n o t  accorded n o t i c e  of t h e  ord inance  o r  

an  oppor tun i ty  t o  o b j e c t  o r  b e  heard.  

F l o r i d a  precedent  on impact f e e s  has  uniformly h e l d  

t h a t  s i n c e  t h e  ord inance  implementing t h e  f e e  i s  vo id  and 

enac ted  wi thout  a u t h o r i t y ,  t h e  enac t ing  m u n i c i p a l i t y  must 
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return all of the tax monies collected. The lower court's 

order is contra to this established law. The record re- 

veals that respondent has escrowed the impact fee funds 

and has a complete list of all those who have paid the 

impact tax. Respondent cannot be allowed to gain three 

quarters of a million dollars by its illegal action. This 

would be unconscionable. The people of this state and 

Dunedin are entitled to a return of their dollars which 

have been exacted from them by the ominous taxing power 

of government. 

Should petitioners prevail here, they must be accord- 

ed their legitimate costs of transcribing the council 

meeting in which the ordinance under attack was passed. 

The lower court only had discretion to determine whether 

the transcripts were admitted into evidence and used at 

trial. The record clearly shows that these two criteria 

were met and, accordingly, the area of discretion accord- 

ed the trial judge was removed. 

Petitioners request this Court to grant a petition 

for writ of certiorari entering an order quashing the de- 

cision of the District Court sought to be reviewed, hold- 

ing that impact fees are illegal in the State of Florida, 

both upon the grounds that municipalities lack legislative 

authority for impact fee passage and that impact fees are 

violative of equal protection and due process clauses of 

the United States and Florida Constitutions, thereby 

- 119 - 
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r e s t o r i n g  and a f f i r m i n g  t h e  C i r c u i t  C o u r t ' s  d e c i s i o n  i n  

t h i s  c ause  and r e q u i r i n g  a l l  funds  c o l l e c t e d  by t h e  C i t y  

o f  Dunedin t o  b e  re funded  and p e t i t i o n e r s '  c o s t s  expended 

f o r  t r a n s c r i p t i o n  o f  Dunedin C i t y  Counci l  mee t ings  b e  as- 

s e s s e d  a g a i n s t  r e sponden t .  
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