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STATEMENT OF THE CASE AND OF THE FACTS 

I n  t h i s  b r i e f ,  p e t i t i o n e r s ,  Contractors and Builders 

Association of P ine l l a s  County, Inc . ,  a  F lo r ida  corpora- 

t i o n ,  Hallmark Development Company, I n c . ,  a  F lor ida  corpor 

a t i o n  l icensed t o  do business i n  the  S t a t e  of F lo r ida ,  

Kenneth A. Mar r io t t ,  Vernon M. Mi l l e r ,  and George C .  

Wagner, who were p l a i n t i f f s  i n  the  C i r cu i t  Court of 

P ine l l a s  County and appel lees  i n  the  D i s t r i c t  Court of Ap- 

peal  of t h e  S t a t e  of F lo r ida ,  Second D i s t r i c t ,  w i l l  be r e -  

f e r r e d  t o  a s  "pe t i t ioners . "  Respondent, Ci ty of Dunedin, 

who was defendant i n  t h e  C i r cu i t  Court of P ine l l a s  County, 

and appel lant  i n  the  D i s t r i c t  Court of Appeal of the  S t a t e  

of F lo r ida ,  Second D i s t r i c t ,  w i l l  be r e f e r r e d  t o  a s  

"respondent." The Flor ida  League of C i t i e s ,  I nc . ,  who has 

appeared i n  t h i s  case  a s  amicus cu r i a e ,  w i l l  be r e f e r r e d  

t o  as  the  "League of C i t i e s" ,  o r  "League". 

The following symbols w i l l  be used: 

TR - Transcr ip t  of Record 

R - Record-on-Appeal 

T - Transcr ip t  of T r i a l  

A - Appendix of P e t i t i o n e r s ,  Contractors and 
Builders Associat ion of P ine l l a s  County, 
Hallmark Development Company, I nc . ,  
Kenneth A. Mar r io t t ,  Vernon 11. Mil l e r ,  
and George C .  Wagner 

B - Brief of Respondent, Ci ty of Dunedin 

BA - Brief of Amicus Curiae, F lor ida  League 
of C i t i e s ,  Inc.  
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Respondent and the  Flor ida  League of C i t i e s  have 

f i l e d  b r i e f s  on t he  mer i t s  i n  t h i s  case ,  and p e t i t i o n e r s  

w i l l  r ep ly  t o  both b r i e f s  i n  t h i s  reply.  

Both b r i e f s  have brought i n t o  quest ion d i f fe rences  of 

opinion as  t o  what t he  testimony a t  t r i a l  was and how it 

a f f ec t ed  the  decis ion  of t he  lower cour t  and the  D i s t r i c t  

Court and how i t  should govern t h i s  Court ' s  dec is ion .  Re- 

b u t t a l  and c l a r i t y  a r e  both be s t  served by s p e c i f i c a l l y  

deal ing with each po in t  which appears t o  be contested.  

1. Respondent has s t a t e d  t h a t  one of t he  sequence 

of ordinances passed by Dunedin " in  essence removed the  

sewer connection f e e ,  l e f t  s tanding t he  water i n s t a l l a t i o n  

f e e ,  and imposed a new charge aga ins t  each subsequent con- 

nect ion  t o  the  system. "' It i s  unknown by p e t i t i o n e r s  

whether repondent i s  t ry ing  t o  g ive  t he  impression t h a t  

the  $100 connection f e e  imposed by Sect ion 25-31 of the  

Dunedin ordinances was repealed and t h a t  the  c r u c i a l  sec- 

t i o n  of t he  ordinance which i s  under a t t a c k  stood alone a s  

a connection charge. I f  t h i s  i s  t he  case ,  p e t i t i o n e r s  d i s  

agree with respondent 's  statement.  As f i n a l l y  amended, 

t he  Dunedin ordinance imposed a $100 connection f e e  f o r  

each connection t o  a publ ic  sewer under Sect ion 25-31 of 

the  ordinance, water meter f e e s  f o r  i n s i d e  the  Ci ty  of 

from $95 t o  $360 depending on t he  s i z e  of meter under 
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Section 25-71(a), water meter fees for outside the City of 

from $105 to $390 depending upon size of meter, and an 

additional " a s s e s s m e n t  t o  d e f r a y  t he  c o s t  o f  p r o d u c t i o n ,  

d i s t r i b u t i o n ,  t r a n s m i s s i o n  a n d  t r e a t m e n t  f a c i l i t i e s  f o r  

2 
w a t e r  a n d  s e w e r "  from $425 to $700 per unit. 

Thus, the point is that there was a connection fee 

charge, there was a meter charge, and then on top of all 

this, an additional assessment which is the subject of con 

torversy. This is why petitioners keep repeating that the 

assessment in this case is not a connection fee, it is sim 

ply an additional charge or TAX paid by the property owner 

or builder at the time of connection to the system. 
3 

2. Two pages of respondent's brief are devoted to 

statements apparently designed to give the impression that 

Dunedin arrived at the additional assessment figure by ex- 

act mathmatical calculations based upon studies that were 

done by Briley-Wilde, the City's consulting engineers. 

Respondent states that the city manager, engineer and fin- 

ance director and mayor testified that the figures were 

found to "roughly" correspond to cost of expansion of sewe, 

lines; that the City engineers "later" found the true cost 

3f initial capital to be $988 per living unit. 

City Manager Mount testified that $800 was estimated 

as the cost of l a y i n g  the lines to the Ranchwood-Ravenwood 

2. The financial scheme is made clear when the final ordinance amend. 
ment is reviewed (R 1063-1066). See also Footnote 2 in Petition- 
ers' main brief. 

3 .  (B 4-5)  
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a r e a .  This i s  i n  no way connected wi th  c a p i t a l  c o s t s  of 

sewer p l a n t s  a s  respondent ' s  s ta tement  would seem t o  i n d i -  

c a t e .  Mount s t a t e d :  

"Q. Without me ask ing  you each meeting which 
would t ake  up a l o t  of t ime,  would you gener- 
a l l y  t e l l  me a l l  of what you can r e c o l l e c t  a s  
t o  what occurred concerning what each ind iv id -  
u a l  s a i d  t o  t h e  o t h e r  and j u s t  how t h i s  ord in-  
ance evolved? 

MR. MATTINGLY: I would l i k e  t o  r e i n s t a t e  my 
ob jec t ion ,  Your Honor. 

THE COURT: Same, over ru led .  

A. I d o n ' t  t h ink  I could g i v e  you t h e  complete 
d e t a i l s .  I can g i v e  you b a s i c  information,  I 
th ink .  

Q. Give me a l l  of t h e  information t h a t  you 
can r e c o l l e c t  and can g ive  me, p l ease .  

A. Okay. I th ink  when i t  was determined 
t h a t  something would have t o  be done i n  r e -  
l a t i o n  t o  t h e  expanded o r  need f o r  expanded 
f a c i l i t i e s  i n  t h e  C i t y ,  water and sewer ex- 
panded f a c i l i t i e s  i n  t h e  C i t y ,  t h e r e  was a 
t ime when t h e s e  persons r e f e r r e d  t o  s a t  down 
t o  determine,  you know, what would we do, 
and us ing  t h e  b a s i s  of t h e  71-7 ordinance,  
us ing t h a t  a s  a b a s i s  f o r  our  conversa t ion  
a s  t o  what we could do, t h a t  and some i n -  
formation suppl ied  by t h e  C i ty  Engineer i n  
which he es t imated f o r  two of t h e  pending 
p r o j e c t s  of S t a t e  Road 580 -- He est imated 
t h a t  t h e  c o s t  would be approximately $800,000 
t o  extend water  and sewer l i n e s  t o  t h a t  gen- 
e r a l  a r e a ,  and t h i s  a r e a  was immediately e a s t  
of t h e  Arnberly Subdivis ion,  which was a l s o  i n  
an a r e a  of expansion, so  based on t h e  $800,000 
e s t ima te  which t h e  Ci ty  Engineer furn ished  
divided by t h e  es t imated  1 ,000  u n i t s ,  which 
were planned f o r  t h a t  a r e a ,  we a r r i v e d  a t  a 
f i g u r e  of $800 pe r  u n i t ,  which seemed t o  be 

4.  (T 93-96) (R 1177-1180) (TR 167-170) 
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substantiated primarily -- We were charging 
$700 total for connection charge on water 
and sewer. 

In other words, it fell in the same ball 
park as the figures which we had been using 
for smaller water and sewer extension pro- 
jects. 

Q. Do I understand and please correct me if 
I am wrong because I am trying to understand, 
but do I understand that the figures in the 

! resent ordinance of $325 and I think it is 375 have been reduced? 

A. Yes. 

Q. To $700 altogether? The basis for the 
figures was the concern for the cost of con- 
nection of sewer lines to these two new 
development projects? 

A. Basically, those two with whatever ex- 
pansion was in that general area. There 
were approximately 900 units in those two 
specific proj ects. 

Q. So really what you were attempting to 
do was defray the cost of those actual con- 
nec tions? 

A. Well, what we were attempting to do was 
defray the cost of extending the lines to 
those areas. 

Q. Now, since the ordinance didn't have a 
terminus or time when it would expire or 
wasn't directed to that particular area, 
what was to occur with the funds after the 
connections had been accomplished and paid 
for? Were they just to continue on? 

A .  It would continue on for any future ex- 
tensions or expansions that the City would 
have to make, and of course the City realized 
that the demand, if we want to use that word 
again, was not going to be limited to the 
Ranchwood-Ravenwood area, that the extension 
would go on out to County Road 70 at least on 
both sides of 580, and areas not presently 
developed in the existing part of the City. 
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Q. Do I understand that the funds were not 
directed or ear-marked or thought of as for 
actual constructuion of new plant facilities, 
but just for connection? 

A. They were for connection and for treat- 
ment of the sewer but not for building plants, 
no. 

Q. For treatment of the sewer? 

A. Right." (T 93-96) (R 1177-1180) (TR 167-170) 

At this time, petitioners would like to cite the ver- 

batim testimony of City Manager Armstrong, who was City 

Finance Director at the time Mount was City Manager, in 

which Armstrong specifically stated that he did not know 

what basis was used in arriving at the figure used in the 

crucial portion of the ordinance; however, Armstrong's 

testimony is not available to petitioners at this writing, 

since his testimony was introduced into evidence in depo- 

sition form not included in the transcript of proceedings. 

Armstrong's testimony is included in the record-on-appeal 

and the Court is requested to read his testimony on this 

point. 

At trial the opposition attempted to give validity to 

the arbitrary figure arrived at about two years prior to 

trial by having Wilde, .the City engineering consultant, 

testify as to the amount he arrived at in his study which 

attempted to determine unit capital cost. Objection was 

made by petitioners' counsel that retroactive determinatio~ 

5 .  P lease  see (R 1237).  
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of the amount of the figure used in the ordinance could no 
6 

be legally accomplished. The trial judge agreed stating: 

"THE COURT: As the Court understands the 
Defendant's position at this point and 
proof which has been adduced so far, it 
is not their contention that the current 
rate was predicated upon any study. He 
is simply now trying to demonstrate through 
this witness that the fee is reasonable under 
the present circumstances, not from what may 
have occurred previously. 

MR. MATTINGLY: That is right." (T 152) 
(R 1236) (TR 226) 

Therefore, it cannot be concluded, as respondent 

urges, that the amount charged in the assessment had any 

relationship to or was predicated upon methodical studies 

by engineering consultants. The rate was arrived at 

through speculation, guesswork, and a rough idea as to the 

cost of laying sewer pipe or lines into an unincorporated 

area outside the City. 

3. Respondent cites testimony which purports to 

state that there was no available sewer capacity at the 

Dunedin sewer plant at the time and subsequent to the pas- 

sage of the ordinance. Wilde testified: 8 

"Q. And further, you conclude on Page 49, 
Item 10, that at the time you issued this 
report which was June of 1972 that the 
existing Dunedin water system is adequate 
for present need of its present customers, 
is that true? 

6 .  (T 150-152) (R 1234-1236) (TR 244-246) 

7 .  (B 4 )  
8 .  (T 180-181) (R 1264-1265) (TR 254-255) 
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A. That is correct. 

Q. And you also indicated in that regard 
on Item 16 that the Dunedin sewerage system 
will be adequate to serve present customers 
and recently annexed areas after completion 
of current construction and construction of 
phase one of the proposed sewerage program 
and the expansion of the main line treatment 
facility of three MGD which means million of 
gallons a day construction document for the 
latter or now awaiting the required regulatory 
agency --  that was your conclusion? 
A. That was the conclusion, yes. 

Q. And what we are talking about that was 
that sewage system that presently is going 
to come on to line in February or March of 
this year, is that right? 

A. This I believe this was talking about 
the construction of the sewers in downtown 
Dunedin as well as expansion of the plants 
that is ongoing, yes. 

Q. Yes, sir." (T 180-181) (R 1264-1265) 
(TR 254-255) 

So the point is that at the time of the passage of 

the ordinance, there was plenty of capacity for "newcomers 

yet they were charged an "impact fee." City Manager 
9 

Armstrong candidly and clearly admitted this fact. 

4. The illusion is created that since Armstrong as 

City Manager was of the opinion that the funds from the 

impact tax could not be used for any other purpose that we 

must accept such an opinion as fact for the purpose of 

determining this case on the merits.'' This position is 

incorrect because: 



(a) The ordinance i n  c l e a r  words permits the  ex- 

pendi ture  of the  funds f o r  many o the r  purposes than con- 

s t r u c t i o n  of sewer p l a n t s ;  

(b) The D i s t r i c t  Court i n  i t s  opinion acknowledged 

the  f a c t  t h a t  t h e  funds could be spent  f o r  o t h e r  purposes 

but  l e f t  i t  up t o  p e t i t i o n e r s  t o  p o l i c e  c i t y  o f f i c i a l s  t o  

s e e  t h a t  they were complying with t h e  ordinance a s  w r i t t e n  

by t h e  D i s t r i c t  Court r a t h e r  than the  ordinance w r i t t e n  by 

the  City Council of ~ u n e d i n . l l  

(c) Ci ty  Manager Mount disagreed with Armstrong and 

was going t o  use  t h e  funds f o r  extending water and sewer 

l i n e s  and f o r  sewage t reatment .  1 2  

5.  Respondent contends t h a t  Wilde s t a t e d  t h a t  t h e  

hypothet ica l  quest ion asked him and quoted on Page 26 of 

1 P e t i t i o n e r s '  b r i e f  on the  m e r i t s  d id  no t  apply t o  Dunedin. 

The resolv ing  of t h i s  po in t  w i l l  have t o  be l e f t  up t o  the  

Court. The hypothet ica l  quest ion was asked Wilde a s  of 

t h e  time frame of t h e  passage of the  ordinance when a l l  

agreed t h a t  the  City had p len ty  of adequate sewerage cap- 

acity.14 Wilde l a t e r  contended t h a t  h i s  answer would no t  

11. D i s t r i c t  c o u r t ' s  op in ion  (A 51). 

12 .  (T 81; 94-97; 99-1101; 103-104; 110) (R 1165; 1178-1181; 1183- 
1184; 1182-1188; 1194) (TR 156; 161-171; 173=184; 177-178; 184) 

13. (B 9)  

14. (T 164-165) (R 1248-1249) (TR 238-239) 
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apply to Dunedin at the time of trial since the City of 

Clearwater had failed to put in its sewer plant which had 

been counted on by Dunedin which had resulted in a strain 

on Dunedin's sewer capacity. 15 

This point should not be determined by a witness who 

is an advocate for Dunedin attempting to defend against 

cross-examination questions. d t  t h e  t i m e  o f  t h e  o r d i n a n c e  

a n d  f o r  t w o  y e a r s  t h e r e a f t e r ,  t h o s e  p e o p l e  p a y i n g  t h e  i m -  

p a c t  t a x  g o t  n o t h i n g  f o r  t h e i r  m o n e y  b e c a u s e  t h e r e  w a s  

a d e q u a t e  c a p a c i t y .  Merely because federal aid had not bee 

forthcoming to construct Clearwater's plant which in turn 

was to take some of Dunedin's affluent is irrelevant to 

the case. It simply allowed Wilde to state at trial that 

at that time there was no capacity. Dunedin supposedly 

had a capacity problem at the time of trial because of the 

failure of agreements between Clearwater and Dunedin, not 

because the City was in need of funds to build additional 

plants. And what about such an issue. If the sewer im- 

pact fee was to supply new capacity, where was it? The 

City had the money. The real truth of this controversy is 

that Wilde was able to say that the new plant had not quit 

come on line yet at the time of trial? When it did, there 

would have been plenty of capacity, and respondent knows 

15. (T 165-169) (R 1249-1253) (TR 239-243) 

16. (T 168-169) (R 1249-1253) 
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it. This new p l a n t  was funded no t  by impact f e e s  but  

bonds. 

6. Respondent i n  i t s  b r i e f  s t a t e s :  17 

"Fina l ly ,  P e t i t i o n e r s  s t a t e  (Page 27) 
t h a t  the  C i t y ' s  consul t ing  engineer d id  
not  recommend an impact f e e  but  r a t h e r  
an e x t r a t e r r i t o r i a l  drainage d i s t r i c t  
under Chapter 180, F lo r ida  S t a t u t e s ,  a s  
the  v e h i c l e  f o r  f inancing needed expansion. 
This statement i s  d i r e c t l y  cont rary  t o  t h e  
record,  where t h e  engineering r e p o r t  shows 
a t  R-1271, p. 46 e t  3. t h a t  (1) e x i s t i n g  
water and sewer revenues would no t  support 
needed expansion; (2) t h e r e  were problems 
involved i n  t h e  c r e a t i o n  of an e x t r a t e r -  
r i t o r i a l  d i s t r i c t  where p r i v a t e  u t i l i t i e s  
were a l ready opera t ing;  (3)  t h e  planned 
expansion could be financed by a pledge 
of t h e  connection charges imposed under 
Ordinance 72-26." 

P e t i t i o n e r s  s tand  on t h e i r  statement t h a t  Wilde d id  

no t  recommend r a i s i n g  revenues by impact f e e s  but  recom- 

mended t h e  Ci ty  proceed under Chapter 180 F lo r ida  S t a t u t e s  

which would have c rea ted  a drainage d i s t r i c t .  Respondent 

confuses o r  does no t  d i sce rn  t h e  d i f fe rence  i n  t h e  Bri ley-  

Wilde r e p o r t  between a l i s t  of poss ib le  revenue-rais ing 

veh ic les  which included impact f e e s  and Briley-Wilde's 
18 

recommendations. Wilde d id  no t  recommend impact f e e s :  

"Q. I n  your r e p o r t ,  a s  a matter  of f a c t  
on Page 47, t h e  th ing  t h a t  you recommended 
i n  t h e  way of f inancing a f u t u r e  p r o j e c t  
f o r  these  two a r e a s  i s  t o  do a Chapter 180, 
i s n ' t  i t?  I am r e f e r r i n g  t o  Page 47. Would 
you l i k e  f o r  me t o  read i t  t o  you? 
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A. I did bring a copy of that report if 
I can find it. 

Q. Top of the page? 

A. Yes. 

Q. The information of a water, the forma- 
tion of a water and sewer service district 
for all of any part of extended service area 
by following the structure of 180 Florida 
Statutes would permit assessment against the 
property benefited by the facilities con- 
structed under the long range plan, right? 

A. That is correct. 

Q. And you concluded on Page 50 of your 
report on Item 26 that the use of a special 
assessment against the benefited properties 
together with a revised rate schedule would 
appear to be the most promising method of 
generating sufficient money from within these 
areas to support the proposed program, is 
that correct? 

A. Yes, this is what it says." (T 179-180) 
(R 1263-1264) (TR 253-254) 

In Briley-Wilde ' s report1' under "Conclusions", it is 

stated: 

"10. The existing Dunedin water system is 
adequate for the present needs of its present 
customers. 1 1  

"16. The Dunedin sewerage system will be 
adequate to serve present customers and 
recently annexed areas after the completion 
of current construction, the construction 
of Phase 1 of the proposed sewerage program, 
and the expansion of the mainland treatment 
facility to 3 mgd. (Construction documents 
for the latter are now awaiting the required 
regulatory agency approvals). I I  

19. Pages  49 and 50 of r e p o r t  (R 1271) 
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"26. The use  of s p e c i a l  assessments  a g a i n s t  
t h e  b e n e f i t t e d  p r o p e r t i e s ,  t oge the r  w i th  a 
r e v i s e d  r a t e  schedule  would appear  t o  be t h e  
most promising method of gene ra t ing  s u f f i c i -  
e n t  monies from wi th in  t h e s e  a r e a s  t o  support  
t h e  proposed programs. 1 1  

And, under ~ e c o m r n e n d a t i o n s , ~ ~  i t  i s  s t a t e d :  

"3 .  The C i ty  Attorney should b e  reques ted  
t o  r e s e a r c h  Chapter 180 of t h e  F l o r i d a  
S t a t u t e s  t o  determine t h e  l e g a l  r e q u i r e -  
ments of extending s e r v i c e  a r e a  boundar ies ,  
and t o  i n v e s t i g a t e  o t h e r  a r e a s  of ques t ion-  
a b l e  l e g a l i t y  r a i s e d  by t h i s  r e p o r t .  1 1  

To p e t i t i o n e r s ,  t he  above quo ta t ions  prove two thing: 

(1) t h a t  Briley-Wilde recommended t h e  C i ty  proceed under 

Chapter 180 r a t h e r  than through impact f e e s  and t h a t  t h e  

s tudy  w a s  n o t  made t o  suppor t  impact f e e s  o r  a r r i v e  a t  an] 

u n i t  c o s t  t o  be a s ses sed  as an impact f e e ;  (2) t h a t  t h e  

f a i r  and e q u i t a b l e  way i s  t o  proceed under Chapter 180 

where only t h e  p e o p l e b e n e f i t e d a n d  who u s e  t h e  new p l a n t  

a r e  assessed .  This i s  t h e  marked d i f f e r e n c e  between i m -  

p a c t  f e e s  and s p e c i a l  assessments.  Only those  who a r e  

b e n e f i t e d  by s p e c i a l  assessments a r e  charged,  bu t  under 

impact f e e s  t h e r e  i s  a b s o l u t e l y  no r e l a t i o n s h i p  between 

b e n e f i t  and payment. 

It i s  n o t  understood why t h e  oppos i t i on  f e e l s  it can- 

n o t  a rgue  t h i s  ca se  w i t h i n  t h e  conf ines  of t h e  p o i n t s  

argued i n  p e t i t i o n e r s '  b r i e f  on t h e  m e r i t s .  An examinatio: 

of  both respondent ' s  b r i e f  and League o f  C i t i e s '  b r i e f  

20. Page 51 of report (R 1271) .  
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shows that all are arguing the same points. Because of th t 
discrepancy between the two opposing briefs concerning the 

points argued by each, reply is made difficult on any orde - ? 
ly basis. Petitioners have decided to basically use the 

points raised by respondent as a format for reply within I 
an attempt to correlate the League's points into respond- 

ent's "Points Involved". 

POINTS INVOLVED 

POINT I 

(As raised by Respondent's Point I) 
WHETHER THE DISTRICT COURT OF APPEAL 
WAS CORRECT IN HOLDING THAT A MUNI- 
CIPALITY MAY PROPERLY CHARGE FOR THE 
PRIVILEGE OF CONNECTING TO THE SYSTEM 
A FEE WHICH IS IN EXCESS OF THE PHYSI- 
CAL COST OF CONNECTION. 

A. HOME RULE 

B. STATUTORY POWER 1 
C . PROPRIETARY POWER I 
D. AUTHORITIES CONTRA TO RESPONDENT'S 

POSITION 

E. EXISTING AND PENDING LEGISLATION 

F. THE FEE AS A SPECIAL ASSESSMENT I 
G. VIOLATION OF EQUAL PROTECTION 

H. DENIAL OF DUE PROCESS I 
POINT I1 

THE ASSESSMENT CONTAINED IN THE ORDINANCE 
IS A TAX (As principally raised by League 
of Cities' Point I) 
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POINT I11 

SHOULD RESPONDENT BE REQUIRED TO REFUND 
ALL IMPACT FEES TO THE PUBLIC AS WELL 
AS PETITIONERS? (As raised by Respond- 
ent 's Point 11) 

POINT IV 

DID THE LOWER COURT ERR IN DENYING 
PETITIONERS' MOTION TO TAX COSTS AGAINST 
RESPONDENT FOR THE EXPENSES OF TRAN- 
SCRIPTION OF DISK OR RECORD RECORDINGS 
OF THE DUNEDIN CITY COMMISSION MEETING 
HELD AT THE TIME OF THE PASSAGE OF THE 
ORDINANCE UNDER REVIEW? (As raised by 
Respondent's Point 111) 

ARGUMENT 

POINT I 

(As raised by Respondent's Point I) 
WHETHER THE DISTRICT COURT OF APPEAL 
WAS CORRECT IN HOLDING THAT A MUNI- 
CIPALITY MAY PROPERLY CHARGE FOR THE 
PRIVILEGE OF CONNECTING TO THE SYSTEM 
A FEE WHICH IS IN EXCESS OF THE PHYSI- 
CAL COST OF CONNECTION. 

A. HOME RULE 

B. STATUTORY POWER 

C. PROPRIETARY POWER 

D. AUTHORITIES CONTRA TO RESPONDENT'S 
POSITION 

E. EXISTING AND PENDING LEGISLATION 

F. THE FEE AS A SPECIAL ASSESSMENT 

G. VIOLATION OF EQUAL PROTECTION 

H. DENIAL OF DUE PROCESS 

Both opponents in this case clearly attempt to dis- 

regard the testimony in this case and the basic reality 
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7 I 
that the impact fee or sewer connection charge is A METHO 

OF MUNICIPAL FUND RAISING OR FINANCING. Use of semantics 

by both sides in this controversy cannot govern the out- 

come of the case. But the District Court and the opposi- 

tion want this case to be decided by i g n o r i n g  the fact 

that: the City Council of Dunedin aimed the ordinance 

against newcomers2' and readily admitted by their very lan 

guage in the motion to adopt the ordinance that it was a 
22 

"TAX"; the "impact fee" or "charge" or "sewer connectio 

feev was freely admitted to be a method of municipal fin- 
23 ancing (which clearly makes it a tax and requires special 

enabling legislation even under home rule); the amount of 

the assessment is politically set rather than levied upon 
24 

a mathmatical basis; the assessment in the ordinance is 

"impact fee " . 25 The reason the opposition does not wish 

to acknowledge the existence of these facts is obvious -- 
such admission requires reversal of the District Court's 

opinion and affirmance of the Circuit Judge's final judg- 

ment. You will note that none of the above facts are 

mentioned in the District Court's opinion. The most 

21. (R 418-497) 

22. (R 707) 

23. (T 137-138) (R 1221-1222) (TR 211-212) 

24. (T 144)  (R 1228) (TR 218) ; (R 1235) 

25. (R 1 3 1 9 ) ;  (T 140-144) (R 1224-1228) (TR 214-218) 



I incredible part of the opposition's reluctance to admit 
/ these facts is that proof of all of the items comes from 
I the City of Dunedin's witnesses or City Council. The only 

I way that petitioners feel that the opposition's refusal to 
1 admit the validity of these facts can be clearly exposed 
I is to quote the testimony verbatim which will establish 
such facts beyond and to the exclusion of every reasonable 

I 1. THE CITY COUNCIL INTENDED TO PASS A TAX. 

I Mayor Lindner in moving the adoption of the ordinance 

"I'm recommending that a contribution 
for providing new facilities be accom- 
plished by adopting a fixed schedule of 
water and sewer initial connection charge 
-- initial assessment charges for each 
unit constructed, regardless of location; 
that the water assessments be in addition 
to the present meter installation charges; 
that the sewer assessments shall include 
the sewer tax fee; and that these charges 
shall be payable upon issuance of the 
building permit." (R 707) (Emphasis 
supplied) 

2. HAmY WILDE, JR., DUNEDIN MUNICIPAL FINANCE EX- 

I PERT, STATED: 
(a) THE ASSESSMENT IN THIS CASE IS AN IMPACT 

I (b) THE IMPACT FEE WAS THE LATEST MEANS OF MUNI- 

CIPAL FINANCING; 

I (c) THE AMOUNT OF THE IMPACT FEE IS POLITICALLY 

I SET; 
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(d) THE IMPACT FEE IS AIMED AT NEWCOMERS; 

(e) I N  ALL OTHER TYPES OF MUNICIPAL FINANCING, 

THE AMOUNT PAID BY THE PERSON PAYING THE ASSESSMENT IS 

EQUAL TO ALL OTHERS MAKING PAYMENTS EXCEPT IMPACT FEES 

WHERE ONLY THE CLASS OF NEWCOMERS PAY FOR THE PRESENT USER 

OF THE SYSTEM AS WELL AS THEMSELVES. HERE IS THE TESTI- 

MONY THAT PROVES THESE FACTS: 

"Q. M r .  Wilde, i n  regard t o  impact f e e s ,  
you have ind ica ted  you had no p ro fess iona l  
t r a i n i n g .  Could we f i r s t  of a l l  de f ine  
what you mean by an impact f e e  so  w e ' l l  
understand what we a r e  t a l k i n g  about? 

A. I would assume you a r e  t a l k i n g  i n  terms 
of impact f e e s  which have been done by muni- 
c i p a l i t i e s  over t h e  l a s t  couple of yea r s ,  
t o  my knowledge. 

Q. As a method of f inancing? 

A. A s  a method of f inancing ,  yes. 

Q. Well, have you p a r t i c i p a t e d  i n  develop- 
ing  these  programs and recommended t o  the  
c i t i e s  t h a t  they f inance  t h e i r  p r o j e c t s  
through t h i s  method? 

A. Of the  f i v e  t h a t  I mentioned, we have 
i n  most cases  put  together  numbers and 
recommended development f e e s  f o r  them or  
impact f ees .  

Q. When you say recommended the  f i g u r e s ,  
a r e  you t a l k i n g  about a s p e c i f i c  recommenda- 
t i o n  t h a t  they charge incoming people o r  
new people the  s p e c i f i c  load,  whatever i t  i s ,  
i s  t h a t  what you r e f e r  i t ?  

A. That i s  c o r r e c t .  

Q. After  -- and you have made s t u d i e s  i n  
t h i s  regard and recommended t o  these  c i t i e s  
t h i s  i s  t h e  method of f inancing  they should 
adopt? 
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A. What these studies have shown trvinn 
to go back is that many of the municipal- 
ities had additional revenue for funding 
future expansion of facilities, We gave 
them in the report a list of many differ- 
ent methods of financing they could use. 

A. The impact fee being one of the various 
methods. 

Q. Well, I understand that and I have read, 
for instance, your Dunedin report but in 
all of the reports, don't you make a specific 
recommendation as to the most feasible way 
of financing? 

A.  Our Dunedin report was not written for 
impact fees. 

Q. Right, I understand that but I am saying 
as far as these other particular matters are 
concerned in the studies that you did you 
said that you gave them the alternative as 
I understood your testimony in these studies, 
I take it that some of them were bond financ- 
ing or doing a Chapter 180, right? 

A. That is correct. 

Q. Or something of that kind and by the 
way when I say Chapter 180, that is a -- 
A. That is correct although I believe that 
chapter is a part of it. 

Q. 184 and 180? 

A .  That is right. 

Q. But my question to you is in these other 
areas, did you recommend that as to the most 
feasible way of financing in those particular 
projects? 

A. It depends on specifics. The report, 
for instance, that we gave to Ormond Beach 
recommended three separate methods all of 
which we recommended that they were using, 
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t h e  combination one method being impact 
f e e s ,  another one being a genera l  r a t e  
inc rease  and the  t h i r d  being going i n t o  
a mul t ip le  -- 
Q. Well, you don ' t  choose i n  your r e p o r t s  
t o  recommend the  b e s t  method? 

A .  I n  t h a t  case t h e  combination of the  
t h r e e  was decided t o  be the  b e s t  method. 
I n  o ther  cases  we have recommended spec- 
i f i c a l l y  t h e  impact f e e  and t h e  d o l l a r  
amount of t h a t  fee."  (T 137-140) (R 1221- 
1224) (TR 211-214) 

"Q. M r .  Wilde, what d i f f e r e n t  methods of 
f inancing a r e  normally used when you a r e  
going i n t o  a sewer expansion program o r  a 
water expansion program such a s  the  one 
i n  Dunedin? 

A .  Some munic ipa l i t i e s  have made use of 
s p e c i a l  assessment type,  o the r  municipal- 
i t i e s  have merely used revenue c e r t i f i c a t e s ,  
genera l  ob l iga t ion  bond i s s u e  i s  sometimes 
used and a l s o  t h e  impact f ees .  

Q. You have used t h e  term s p e c i a l  assess-  
ment. Would you p lease  de f ine  s p e c i a l  a s -  
sessment a s  you understand i t? 

A .  Yes, s i r ,  t h e  s p e c i a l  assessment t h a t  
most of the  communities i n  t h e  p a s t  have 
used has been t h a t  when a sewer l i n e  o r  per-  
haps a l a r g e  p r o j e c t  involving sewers f o r  an 
e n t i r e  d i s t r i c t  i s  used, the  c o s t  of t h a t  
sewer l i n e  i s  s p l i t  up t o  t h e  property owners. 
Usually i t  i s  based on f r o n t  f o o t  assessment 
and assessed t o  a l l  t he  proper ty  owners i n  
t h a t  d i s t r i c t  . 
Q. What i s  the  theory behind t h e  a l l o c a t i n g  
i t  according t o  f r o n t  f o o t  b a s i s ?  

A .  Basica l ly  it i s  a l l o c a t e d  i n  an accord- 
ance with the  inc rease  i n  va lue  of t h a t  
property.  
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Q. Now, would you distinguish an impact 
fee as you understand it in a specific 
assessment? 

A. Basically the impact fee is only placed 
on a -- in the situation where it actually 
the user is going to be using two systems 
so that it would not be placed on all prop- 
erty where there was a house spacing that 
was tied to the system nor would it be 
placed on vacant property but it would be 
only utilized when a structure was built 
which would utilize that service. 

Q. Are there other phrases or words or 
definitions that are synonymous with an 
impact fee that are used in the engineer- 
ing field? 

A. I think probably the impact fee, develop- 
ment fee, some time user charge is used. 
These are all basically. 

Q. When you are determining how much this 
user charge or impact fee should be what 
factors do you take into consideration in 
making this analysis? 

A. The factors taken into account when we 
make an analysis are the actual loss to cost 
that -- 
MR. ALLEN: If Your Honor please, I am 
sorry to interrupt unless it can be shown 
as to the proper predicate that there was 
a basis as far as the City of Dunedin is 
concerned, that in an analysis done as far 
as they are concerned and I don't see the 
relevancy what he considers in determining 
or recommending an impact fee. Now, if he 
wants to say that they took into considera- 
tion these factors in coming out with this 
particular ordinance, I can see that would 
be proper. 

THE COURT: Well, as the Court perceives the 
line of questioning, the nature of the pre- 
liminary ground laying work so we' 11 let it 
in. 
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MR. ALLEN: A l l  r i g h t ,  s i r .  I thought I 
was -- 
MR. MATTINGLY: You may answer t h e  ques t ion ,  
Harry, i f  you remember it. 

THE WITNESS: Bas ica l ly  f o r  a s  an example i n  
the  sewer system o r  when we a r e  together  t o  
come up wi th  the  number of d o l l a r s  per  u n i t  
i n  our  system we were considering t h e  c o s t  
of checking the  sewerage, not  the  c o s t  of 
wi th in  the  d i f f e r e n t  a r e a  wi th in  the  sub- 
d i v i s i o n  but  the  name o r  c o l l e c t i o n  system, 
pump s t a t i o n  f o r c e  minus t h e  c o s t  of t r e a t -  
ment and t h e  c o s t  of disposing of t h a t  wi th  
r e s p e c t  t o  a water system it would be the  
w e l l  system, raw water t ransmission,  any 
t reatment  f a c i l i t i e s ,  s to rage  of water and 
genera l  d i s t r i b u t i o n  system of the  water. 

BY MR. MATTINGLY: 

Q. I n  your experience a s  a consul t ing  
engineer f o r  the  var ious  munic ipa l i t i e s  
t h a t  you have l i s t e d ,  i s  t h e r e  another 
f a c t o r  normally involved i n  t h e  determin- 
a t i o n  of t h e  f i n a l  impact f e e ?  

A. Normally t h e  dec is ion  a s  t o  a c t u a l  d o l l a r  
va lue  t h a t  i s  a r r i v e d  a t  i s  normally a very 
POLITICAL DECISION, we u s u a l l y  g ive  our r ec -  
ommendations t o  t h e  commission and quote o f t e n  
t h e  number t h a t  i s  chosen i s  no t  what we rec-  
ommend." (Emphasis suppl ied i n  c a p i t a l  l e t t e r s )  
(T 140-144) (R 1224-1228) (TR 214-218) 

"0. Thank you. You t o l d  His Honor t h a t  
t h e r e  were d i f f e r e n t  methods of f inancing 
and I would l i k e  t o  go i n t o  those f o r  you, 
i f  I may. F i r s t  of a l l ,  you ind ica ted  t h a t  
you had done some s t u d i e s  a t  Ormond Beach 
and Kissimmee and the re  was one a t  Dunedin. 
Have you ever done any -- d id  you do t h e  
impact f e e  study i n  the  Ci ty  of Sunshine, 
you know, t h a t  i s  over on t h e  e a s t  c o a s t ?  
Do you know where t h a t  i s?  

A. No, sir." (T 154-155) (R 1238-1239) 
(TR 228-229) 
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"Q. Now, g e t t i n g  t o  t h e  p o i n t  I made a t  
t h e  beginning,  you t o l d  H i s  Honor, I t h i n k ,  
t h e r e  w a s  a s p e c i a l  assessment,  revenue 
c e r t i f i c a t e s ,  gene ra l  o b l i g a t i o n  bonds and 
then  t h e  impact f e e  o r  s e r v i c e  f e e ,  what- 
ever  you want t o  c a l l  i t ,  r i g h t ?  

A. That i s  c o r r e c t .  

Q. I would l i k e  t o  ana lyze  each one of 
t h e s e  now. The s p e c i a l  assessment ,  a r e a  
of charging t h e  i n d i v i d u a l  i s  based upon 
t h e  t o t a l  d o l l a r  amount t h a t  t h a t  p rope r ty  
w i l l  be b e n e f i t e d  d i r e c t l y  t o ,  i s  t h a t  n o t  
t r u e ?  

A.  I f  you want t o  acqua in t  t h e  d o l l a r  va lue  
t o  be t h e  c o s t  of  t h e  system o r  l i n e ,  t h i s  
goes i n  f r o n t  of i t ,  then ,  yes ,  i t  would be  
t h a t .  

Q. And c h a r a c t e r i s t i c a l l y ,  t h i s  t ype  of  
r a i s i n g  of  funds has been t o  f i n a n c e  t h e  
l a t e r a l s  and connect ions  t o  t h e  p a r t i c u l a r  
p rope r ty ,  i s  t h a t  t r u e  o r  n o t ?  

A.  The sewer l i n e  t h a t  runs  i n  f , ron t  of 
t h e  p rope r ty ,  yes .  

Q. And as f a r  as t h a t  s p e c i a l  assessment 
i s  concerned,  t h e  s p e c i a l  assessment device  
has  n o t  been used t o ,  and I a m  excluding 
dra inage  d i s t r i c t s  f o r  a  minute ,  i f  you would, 
b u t  o t h e r  than  dra inage  d i s t r i c t s ,  i t  has  n o t  
been used t o  fund o r  f i n a n c e  c a p i t a l  improve- 
ment o r  p l a n t s ,  i s  t h a t  t r u e ?  

A. I recognize  t h a t  you a r e  excluding t h e  
dra inage  d i s t r i c t  l a w  which w a s  t h e  l i s t  
h e r e  i n  P i n e l l a s  County q u i t e  a  b i t .  

A ,  I am n o t  s u r e  I know how t o  answer i t .  
I am th ink ing  i f  you ' re  us ing  t h e  gene ra l  
term s p e c i a l  assessment ,  t h a t  q u i t e  o f t e n  
i s  used f o r  road  improvements, s idewalk 
improvements, t h i s  type  th ing .  
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Q. That is something what I am trying to 
get at, that is something in front of the - 
land that directly benefits that land to 
whatever X-number of dollars, correct? 

A. That is correct. 

Q. And when you've got a physical plant 
or capital improvement plant to serve every- 
body or general improvement in the city, 
then the special assessments are not used 
to finance that general improvement, I am 
excluding drainage district, we'll get to 
those. 

A. To my knowledge.it is not, however, again, 
let me say I have not been involved person- 
ally in a special assessment proceeding since 
I have been a registered engineer. 

Q. Well, but you are, to your knowledge, 
in the field, it has not? 

A. To my knowledge, it has not but that 
does not mean that it really hasn't. 

Q. Now that would really be what is char- 
acterized in the field as Chapter 187 type 
situation in the, under the general special 
assessment powers of cities? 

A. No. In the water and sewer area, it 
would either be Chapter 180 or Chapter 184. 

Q. Yes, sir, I understand that, you don't 
relate it to Chapter 187? 

A. Not to my knowledge. 

Q. Okay. Let's take the drainage district 
situation, the Cha~ter 180 and 184. That 
method of- financing generally speaking is 
a method of, in which the capital improve- 
ment or amount of it is predetermined, is 
this true? I am talking about the procedure 
that you go through in doing a Chapter 180 
or 184, is that true? 

A. I am as a municipal engineer, I am a 
little, at a loss right now as you probably 
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know, Chapters 180 and 184 were involved 
i n  t h i s  whole r u l e ,  a t ,  which was passed 
by the  Leg i s l a tu re  l a s t  year  and a s  a  r e -  
s u l t ,  I d i d n l t k n o w  what the  e f f e c t .  We 
a s  engineers  don ' t  ye t  know what e f f e c t  
t h e  lawyers a r e  going t o  put  t o  i t .  

Q. I am not  t r y i n g  t o  ask  you t o  be a  
lawyer, I am asking about your experience 
i n  doing a  drainage d i s t r i c t ,  I assume you 
have ? 

A. Bas ica l ly  those were done, s e t  up f o r  
P i n e l l a s  County, before I became a  -- I 
have not  done any. 

Q. Do you have personal  knowledge i n  your 
e x p e r t i s e  a s  t o  how one of these  th ings  a r e  
done? 

A. I perform them but on the  s u b j e c t ,  pro- 
f e s s i o n a l  l e v e l ,  I was involved i n  some of 
the  e a r l i e r  ones i n  P i n e l l a s  County. 

Q .  I am inqu i r ing  of your knowledge? 

A. Well -- 
Q. Well, i s n ' t  i t  t r u e  t h a t  when you do a  
Chapter 180 o r  184 on a  drainage d i s t r i c t ,  
t h a t  t h e  p r i c e  of c a p i t a l  improvement i s  
determined t h a t  n o t i f i c a t i o n  t o  t h e  people 
i s  given, t h a t  t h e  munic ipa l i ty  o r  governing 
board, whatever it i s  then s i t s  a s  t h e  board 
of equa l i za t ion ,  people have an opportuni ty 
t o  come i n  and be heard and t h a t  the  f a c i l i t y  
which i s  cons t ruc ted  i s  then only used by 
those people i n  a  drainage d i s t r i c t ,  i s n ' t  
t h a t  a f a i r  statement of procedure? 

A. I be l i eve  t h a t  i s  a  f a i r  s ta tement ,  yes.  

Q. Thank you. And so when you do a  s p e c i a l  
assessment a s  we were t a l k i n g  about before ,  
then j u s t  t h e  people who a r e  benef i t ed  pay, 
i s  t h a t  r i g h t ,  which we're  t a l k i n g  about a  
s p e c i a l  assessment? 

A. That i s  c o r r e c t .  
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Q. And when you do a  drainage d i s t r i c t  or  
Chapter 180 o r  184 j u s t  say people who can 
use t he  f a c i l i t y  a r e  permitted t o  use t h e  
f a c i l i t y  and they a r e  the  ones who pay the  
f r e i g h t ,  r i g h t ?  That i s  a  f a i r  s ta tement? 

A. I f  you're extending t h a t  statement t o  
say t h a t  they pay whether they a r e  using it 
a t  t h a t  time, then, yes,  s i r ,  t h a t  i s  cor-  
r e c t .  

Q. Yes, the  people i n  t he  d i s t r i c t ,  whether 
they a r e  hooked up o r  no t ,  doesn ' t  make any 
d i f fe rence?  

A .  O r  f u t u r e  people. 

Q. Right. Now w e ' l l  t a l k  about revenue 
c e r t i f i c a t e s .  Revenue c e r t i f i c a t e s  would 
be revenue bonds which a r e  i ssued based upon 
the  revenue, genera l ly ,  t h a t  they a r e  g e t t i n g  
from t h e  gallonage charge from the  var ious  
u t i l i t i e s ,  whether it  be sewer, water o r  
whatever, i s  t h a t  no t  r i g h t ?  

A. That i s  cor rec t .  

Q. And so  t h a t  i f  you have i n  a  general  
revenue c e r t i f i c a t e s  i ssued i n  which you 
have t he  sewer p l a n t  over here  and t he  water 
p l an t  over here ,  a l l  t h e  people t h a t  use t h a t  
sewer f a c i l i t y  a r e  being charged whatever r a t e  
here  depending upon the  cos t  and they a r e  con- 
t r i b u t i n g  t o  the  c a p i t a l  improvement, r i g h t ?  

A. Whether they need any add i t i ona l  se rv ice ,  
yes ,  they a r e ,  yes. 

Q. Because they a r e  using the  f a c i l i t y  they 
a r e  paying i t  i n  water r a t e s  and those water 
r a t e s  i n  tu rn  include a  c e r t a i n  amount f o r  
expenses and cos t  and treatment and a l s o  t o  
r e t i r e  the  ob l iga t ion  of revenue c e r t i f i c a t e s ,  
r i g h t ?  

A. That i s  co r r ec t .  

Q. Now, you have the  quest ion of what you 
c a l l  a  genera l  ob l iga t ion  bond t o  pay f o r  
c a p i t a l  improvements t h a t  you mentioned and 
again t h a t  i s  r e a l l y  city-wide, i s n ' t  i t ?  



JOHN T. ALLEN, JR. 
4508 CENTRAL AvE., 

ST. PETERSBURG. FLORIDA 33711 

A. That i s  c o r r e c t .  

Q. And everybody i n  the  c i t y  pays t h e i r  
f a i r  sha re  f o r  t h a t  f a c i l i t y  o r  c a p i t a l  i m -  
provement through e i t h e r  taxes  o r  genera l  
revenue c e r t i f i c a t e s  which i s  based upon 
t h e  c i t y ' s  power t o  t a x ,  i s n ' t  t h a t  genera l ly  
t h e  case? 

A. I am not  su re ,  they genera l ly  pay f o r  i t  
i n  t h a t  way but  they a r e  c e r t a i n l y  l e g a l l y  
l i a b l e  t o  Dav f o r  it  t h a t  wav. I n  o ther  words. 
t h i s  munic ip>l i ty  may pledge' the  genera l  o b l i g l  
a t i o n  of munic ipa l i ty  - t o  pay it o f f  even though 
they bought out  of revenue. 

Q. Right.  And general  revenue comes from 
ad valorem taxes  and o ther  assessments t o  t h e  
genera l  tax ing  power of t h e  munic ipa l i ty?  

A. That i s  pledged. Where t h e  monies 
n e c e s s a r i l y  come from might be two d i f f e r e n t  
th ings .  I n  the  genera l  o b l i g a t i o n ,  the  ob- 
l i g a t i o n  of munic ipa l i t i e s  t o  pay it  and the  
f a c t  they w i l l  r a i s e  taxes  t o  pay i t ,  i f  
necessary.  Their pledge t o  pay o f f  t h a t  
comes ou t  of opera t ing  revenue of t h e  u t i l -  
i t y .  

Q. I understand t h a t .  When you mean opera- 
t i n g  revenue, t h a t  i s  the  revenue again a t  
t h a t  time people a r e  paying t o  use the  f a c i l i t y ?  

A. That i s  c o r r e c t ,  a s  opposed t o  general  
revenue. 

Q. So t h a t  i n  genera l  o b l i g a t i o n  bonds, 
those people,  a l l  t he  people t h a t  use t h a t  
f a c i l i t y  a r e  i n  t u r n  helping pay t h e i r  f a i r  
sha re ,  equal ly ,  t o  r e t i r e  t h e  genera l  obl iga-  
t i o n  bond? 

A. Again, with the  previous q u a l i f i c a t i o n s ,  
yes.  

Q. Now, l e t ' s  t a l k  about what you c a l l  an 
impact f e e .  I N  AN IMPACT FEE, PLEASE TELL 
ME IF I AM WRONG, BECAUSE I DON'T WANT TO 
MAKE AN UNFAIR STATEIENT BUT AN IMPACT FEE 
IS DESIGNED CHARACTERISTICALLY TO CHARGE 
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THOSE, THAT PARTICULAR SEGMENT OF PEOPLE 
WHO ARE COMING I N T O  THE SYSTEM OR WHATEVER 
I T  I S ,  AS OPPOSED TO SPREADING I T  AROUND 
OVER ALL THE PEOPLE WHO ARE USING THE 
FACILITY, IS  THIS NOT TRUE? 

A. I f  you w i l l  al low one s l i g h t  restatement  
and t h a t  i s  t h a t  I th ink  i t  would be more 
genera l ly  c h a r a c t e r i s t i c  by saying t h a t  t h e  
people,  THE NEW PEOPLE ARE G O I N G  TO PAY FOR 
A FACILITY WHICH IS PLANNED BY THEIR COMING. 
I n  o the r  words, t h e  e x i s t i n g  r e s i d e n t  i s  not  
being penal ized f o r  an a d d i t i o n a l  s e r v i c e  
t h a t  he i s  no t  obta in ing ,  g e t t i n g .  

Q. And t h i s  would be opposed t o  a l l  of the  
o the r  avenues of approaches? 

A. Yes. 

Q. I n  o t h e r  words, what you a r e  saying,  t h e  
newcomer pays f o r  c a p i t a l  improvement and 
t h e  person who i s  t h e r e ,  he doesn ' t  pay any- 
th ing?  

A. THE NEWCOPIER IS  PAYING FOR CAPITAL IMPROVE- 
MENT THAT IS  REQUIRED FOR THE NEW PERSONS, YES. 

Q. L e t ' s  take  a  hypothet ica l  quest ion so His 
Honor w i l l  understand. I f  you have a  sewer 
system, I assume they don ' t  run a t  capaci ty ,  
i s  t h a t  c o r r e c t ?  

A. Sometimes they do. 

Q. Sometimes they do but  most of t h e  time 
they don' t .  

A. We t r y  no t  t o  have them, however, t h a t  
has no t  been t h e  case r ecen t ly .  

Q. Yes, s i r ,  I understand. I d i d n ' t  r e a l l y  
know, I was going t o  g e t  problems with t h a t  
genera l ly ,  they don ' t  run  a t  capaci ty ,  r i g h t .  

A. Normally p l a n t s  a r e  made t o  expand them 
by t h e  time they reach the  capaci ty  f o r  
which they a r e  b u i l t ,  yes. 

Q. I f  an ind iv idua l  i n  a  c i t y  has owned a  
l o t  f o r  a  number of yea r s ,  has a  water main 
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in front of his house to be connected up, 
under those circumstances, if he is charged 
an impact fee, then he is paying a fee at 
that particular point in time for some 
future capital improvement which really 
doesn't exist at that point, isn't that 
true, because there is still capacity in 
the system in order for him to hook up and 
for him to be taken care of? Like the rest 
of the people, that would be true under that 
hypothetical situation, wouldn't it? ' 

A. If you are saying that the facility has 
the capability, yes, it would be true, but 
that is not always the case." (Emphasis 
supplied in capital letters) (T 155-164) 
(R1239-1248) (TR 229-238) 

3. CITY MANAGER ARMSTRONG ADMITTED THAT THE ASSESS- 

MENT IN THE ORDINANCE WAS AN IMPACT FEE. 26 Unfortunately, 

his testimony at this writing is unavailable since petit- 

ioners' copy of his deposition was admitted into evidence 

and is in the record-on-appeal. 

With the above points established, petitioners will 

address the argument of the opposition. 

A - HOME RULE 
Respondent first argues that it had constitutional 

powers under the 1968 Constitution [Article VIII, Section 

2(d)] granting it power to enact the ordinance under re- 

view." The League of Cities also makes such a content- 

ion.28 The contentions of both opponents are without 

26. Please see (R 1319). 

27. (B  12-14) 

28. (BA 17-19) 
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merit because: 

1. The assessment is a tax and requires authorizatio 9' 
by general statute. Even the District Court in its opin- 

ion acknowledged this fact. 29 Article VII, Section 1, 9 

(1968) provides that a municipality cannot impose a tax 

other than ad valorem taxes unless authorized by general 

law. 

The opposition and the District Court would have this 

Court believe that impact fees constitute the only method 

of municipal financing which is not required to have ap- 

proval by specific legislation from the Florida Legisla- 

ture. Why, then, did the Legislature provide for "muni- 

cipal borrowing" under Sections 166.101-166.141 F.S.A. 

1975 and "municipal finance and taxation" in Section 

166.201-166-241 F.S.A. 1975, which is the Home Rule chap- 

ter? Even regulatory fees for businesses are authorized 

under the taxation section of the Home Rule Act. 30 

Clearly, the type of assessment promulgated by the 

Dunedin ordinance falls within these categories -- taxatio 
-- which requires authorization by general law. The leg- 

islative summary of House Bill 86 recognizes the fact that 

we are dealing with an impact fee or tax: I 
"Authorizes local governments to impose 
as part of the fee for a building permit 
an amount to cover the cost of the exten- 
sion of public utility service to the new 

29. 312 So.2d 763 at 766; (A 49) 
30. F.S. 166.221 F.S.A. 1975. 
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structure. Authorizes rivate utility 
companies to impose SUCK a 'utility capital 
impact fee', subject to approval by the 
body which regulates the company's rates, 
as a precondition to providing utility ser- 
vice to a new structure. Establishes stan- 
dards and requirements for the determination 
and periodic evaluation of the amounts of 
the fees." (TR 400) 

This is why the opposition wishes to ignore the 

crucial admission of their witnesses, City Council, and 

even opposing counsel in the circuit court below that we 

are dealing with an "impact fee". 

2. The Home Rule Act was not effective at the time 

the Dunedin ordinance was enacted. Chapter 166 F.S.A. 

became effective October 1, 1973. Dunedin's ordinance was 

first adopted in May of 1972.~~ Thus, we are not talking 

about Home Rule here. This is why the League of Cities 

argues with tongue in cheek that the Home Rule statute 

should be given retroactive effect back to the adoption of 

the new Florida Constitution in 1968.~~ Clearly there is 

no legal basis for applying Chapter 166 F.S.A. 1973 retro- 

actively.33 Home Rule has been entirely eliminated in 

this controversy. 

31. For last amendment see R 1063-1066) 

33. 30 Fla.Jur., Statutes, Sec. 150 and 151 (Prospective or Retro- 
spective Operation) (Generally) pp. 317-320 
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3. Section 166.021 F.S.A. 1975 expressly granting 

powers to municipalities under Home Rule grants such pow- 

ers "except where expressly prohibited by law." Petition- 

ers obviously contend that the ordinance has been enacted 

contrary to established law. Not only is it a tax which 

violates the Florida Constitution but it is an illegal 

special assessment as argued extensively in petitioners' 
34 

main brief. 

4. There was no amendment to Dunedin's charter under 

F.S. 166.031 F.S.A. 1975 authorizing the enactment of the 

ordinance.35 This is fatal to respondent's case in and of 

itself. 

B - STATUTORY POWER 
The respondent and League of Cities keep using the 

word "charges" to distinguish that section of the ordin- 

ance under c0nsideration.l They keep insisting that it is 

a connection fee. Petitioners believe that we must call 

itwhat the City Council of Dunedin named it in its ordin- 

ance -- an "assessment". After using semantics to trans- 

fer an assessment to a "charge", the opposition37 and the 

District point with pride at Florida Statute 180.1 

(2) F.S.A. 1975, which states: 

34. See Brief of Petitioners on the Merits, pp. 75-80 
35. (R 333-417) 
36. (B 14-17) (BA 17-21) 
37. (B 14) (BA 19) 
38. 312 So.2d 763 at 755; (A 49) 
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" (2) The city council, or other legis- 
lative body of the municipality, by what- 
ever name known, may establish just and 
equitable rates or charges to be paid to 
the municipality for the use of the utility 
by each person, firm or corporation whose 
premises are served thereby; and provided 
further, that if the charges so fixed are 
not paid when due, such sums may be recov- 
ered by the said municipality by suit in a 
court having jurisdiction of said cause or 
by discontinuance of service of such utility 
until delinquent charges for services there- 
of are paid, including charge covering any 
reasonable expense for reconnecting such 
service after such delinquencies are paid, 
or any other lawful method of enforcement 
of the payment of such delinquencies." 

The Circuit Court held as to F.S. 180.13(2): 

"These sections of the statutes consti- 
tute general grants of power to Florida 
municipalities to make improvements and 
authorize 'reasonable charges ' for the 
furnishing of services and facilities by 
municipalities. Unfortunately, the fee 
under attack is not a 'reasonable charge' 
as contemplated by the aforesaid statutes, 
but in effect is an effort to provide as- 
sessments for construction of a system in 
a manner prohibited by law. CITY OF 
HALLANDALE vs. MEEKINS, (Fla. 4th DCA) 
273 So.2nd 318; STEWART vs. CITY OF DELAND, 
75 So.2nd 584; and STATE vs. CITY OF ST. 
PETERSBURG, 61 So.2nd 416." 

What was the Circuit Judge saying when he referred t 

the City of Hallandale, Stewart, and city of St. Peters- 

burg cases, supra? He was clearly indicating that the im 

pact fee was an illegal special assessment which did not 

specifically and specially benefit the landowner in the 

amount paid under the assessment. 



The major reason t h a t  F.S. 180.13(2) does no t  apply 

i s  t h a t  i n  order  f o r  t h e  Ci ty  t o  a v a i l  i t s e l f  of t h i s  sec- 

t i o n ,  i t  had t o  comply with a l l  provis ions  of Chapter 180. 

This i s  t h e  Municipal Publ ic  Works Act s e t t i n g  up drainage 

d i s t r i c t s .  You j u s t  c a n ' t  p u l l  F.S. 180.13(2) out  of t h e  

chapter  u n i l a t e r a l l y  and apply it t o  t h i s  case.  Yet, t h i s  

i s  exac t ly  what t h e  D i s t r i c t  Court and the  opposi t ion seek 

t o  do. F.S. 180.02(3) s e t t l e s  t h i s  quest ion:  

"(3) I n  t h e  event any munic ipa l i ty  d e s i r e s  
t o  a v a i l  i t s e l f  of t h e  provis ions  o r  b e n e f i t s  
of t h i s  chapter ,  i t  i s  lawful f o r  such muni- 
c i p a l i t y  t o  c r e a t e  a  zone o r  a rea  by ordin-  
ance and t o  p r e s c r i b e  r e a s o n a b l e  r e g u l a t i o n s  
r e q u i r i n g  a l l  p e r s o n s  or c o r p o r a t i o n s  l i v i n g  
or d o i n g  b u s i n e s s  w i t h i n  s a i d  a r e a  t o  c o n n e c t ,  
w h e n  a v a i l a b l e ,  w i t h  a n y  s e w e r a g e  s y s t e m  con- 
s t r u c t e d ,  e r e c t e d  a n d  o p e r a t e d  u n d e r  t h e  p r o -  
v i s i o n s  o f  t h i s  c h a p t e r ;  provided, however, 
i n  t h e  c r e a t i o n  of s a i d  zone t h e  munic ipa l i ty  
s h a l l  not  include any a r e a  wi th in  t h e  l i m i t s  
of any o the r  incorporated c i t y  o r  v i l l a g e ,  
nor s h a l l  such a rea  o r  zone extend f o r  more 
than f i v e  mi les  from t h e  corpora te  l i m i t s  of 
s a i d  municipal i ty ."  (Emphasis supplied) 

To invoke Chapter 180, a  d i s t r i c t  must be e s t ab l i shed  

a s  wel l  a s  a  board of equa l i za t ion .  So conclusive i n  dem- 

o n s t r a t i n g  t h e  e r r o r  committed by the  D i s t r i c t  Court i s  

examination of t h e  requirements of Chapter 180 t h a t  i t  i s  

mandatory t o  c i t e  t o  t h e  Court t h e  s p e c i f i c  language of 

t h e  s t a t u t e s  which demonstrate w h a t  had t o  be done t o  in -  

voke F.S. 180.13(2) and which obviously was no t  done by 

t h e  Dunedin ordinance: 
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F.S. 180.03 states: 

"When it is proposed to exercise the powers 
granted by this chapter, a resolution or 
ordinance shall be passed by the city council, 
or the legislative body of the municipality, 
by whatever name known, reciting the utility 
to be constructed or extended and its purpose, 
the proposed territory to be included, what 
mortgage revenue certificates or debentures 
if any are to be issued to finance the pro- 
ject, the cost thereof, and such other pro- 
visions as may be deemed necessary. 

"Any objections to any of the provisions of 
said resolution or ordinance shall be in 
writing and filed with the governing body 
of the municipality, and hearing thereupon 
shall be held within thirty days after the 
passage of the resolution by the legislative 
body of said municipality." 

F.S. 180.04 states: 

"If after the passage of said resolution the 
said city council or other legislative body, 
by whatever name known, shall determine to 
proceed toward the construction of said 
utility, but not earlier than forty days 
after the passage of said ordinance or reso- 
lution, the said city council, or other leg- 
islative body, by whatever name known, shall 
pass an ordinance or resolution authorizing 
the construction of the utility, or any ex- 
tension thereof, reciting the purpose, the 
territory to be included, correcting any 
errors, remedying any sustained objections, 
authorizing the issuance of mortgage revenue 
certificates or debentures to pay for the 
construction and all other costs of the said 
utility, and containing all other necessary 
provisions. All other legislative and admin- 
istrative functions and proceedings shall be 
the same as provided for the government of 
the municipality. The city council, or other 
legislative body, by whatever name known, of 
the municipality, may adopt and provide for 
the enforcement of all resolutions and ordin- 
ances that may be required for the accomplish- 
ment of the purposes of this chapter and its 
decision shall be final in determining to 
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construct the utility, or any extension 
thereof as and where proposed, to promote 
the public health, safety and welfare by 
the accomplishment of the purposes of this 
chapter; provided, that where any mortgage 
revenue certificate, debentures, or other 
evidences of indebtedness shall come within 
the purview of 56, art. IX of the constitu- 
tion of the state, the same shall be issued 
only after having been approved by the major- 
ity of the votes cast in an election in which 
a majority of the freeholders who are quali- 
fied electors residing in such municipality, 
shall participate, pursuant to the provisions 
of $5 100.201-100.221, 100.241-100.351." 

Chapter 180 further provides: any utility constructec 

under this Chapter is a public utility and revenues from 

existing facilities may be pledged towards payment for the 

new fa~i1ities;~'revenue certificates or debentures may be 

issued to finance the project;40notice to the public must 

be published once a week for two consecutive weeks in a 
41 

newspaper of general circulation; mortgage revenue certi- 

ficates, debentures or other evidence of indebtedness must 

generally be subjected to a vote of freeholders; a majori- 

ty of the vote is required for passage;42 a referendum may 

be held on the question if the city government desires; 43 

the city council may establish rates or charges for the 

4' use of the utility as long as they are just and equitable. 

39. F.S. 180.07 F.S.A. 1971. 
40. F.S. 180.08 F.S.A. 1971. 
41. F.S. 180.09 F.S.A. 1971. 
42. F.S. 180.10 F.S.A. 1971. 
43. F.S. 180.11 F.S.A. 1971. 
44. F.S. 180.13 F.S.A. 1971. 
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Thus, a f t e r  full compliance with the provisions of 

Chapter 180, then 180.13(2) could be invoked. T h i s  i s  t h e  

h e a r t  o f  p e t i t i o n e r s '  c o n t e n t i o n  a l l  a l o n g .  E s t a b l i s h  a  

d r a i n a g e  d i s t r i c t ,  m a k e  e v e r y o n e  p a y  h i s  f a i r  s h a r e ,  g i v e  

h i m  n o t i c e  a n d  a n  o p p o r t u n i t y  t o  be h e a r d ,  e s t a b l i s h  a  

b o a r d  o f  e q u a l i z a t i o n  a n d  w e  w i l l  be s a t i s f i e d .  T h e  i m -  

p a c t  f e e  a s s e s s e d  i n  t h i s  c a s e  a f f o r d s  none o f  t h e s e  b a s i c  

r e q u i r e m e n t s .  

Again, the lower court found that the charge was not 

just and reasonable. 45 The trial judge heard Wilde's 

testimony and obviously reasoned that the points brought 

out on cross-examination showed that the rates were arbit- 

rary and unequal. 

The language of F.S. 180.13(2) in no way can be con- 

strued to authorize the type of assessment under review 

because: 

1. "Rates or charges" grammatically indicate that 

the word "charges" is descriptive of the word "rate" and 

does not evision or contemplate a type of assessment dif- 

ferent than a rate. The word "or" means "a synonymous or 

equivalent term. "& This section grants authority for as- 

sessing monthly utility rates or monthly utility charges 

and nothing more. For the District Court to conclude 

otherwise is inconsistent with the plain intent and plain 

reading of the statute. 

45. (R 727) 46. The American Her i tage  Dic t ionary  of the 
English Language (1973 Ed.) Page 923 



J O H N  T. A L L E N ,  J R .  
4508 CENTRAL AVE.  

.- S T .  PETERSBURG. FLORIDA 3371 1 

2. ~f t h e  word "charge" i s  construed t o  au thor ize  

tap- in  f e e s ,  then t h e  charge would have t o  reasonably re-  

l a t e  t o  the  c o s t  of connection, inspec t ion ,  administratioz 

e t c . ,  and t h e  mat ter  i s  thrown back i n t o  the  holding of 

C i t y  o f  S u n r i s e  vs .  J a n i s  D e v e l o p m e n t  C o r p o r a t i o n  (Fla.Ap1 

1975) 311 So.2d 371 which holds t h a t  a charge i n  excess oJ 

t h e  s e r v i c e s  rendered i s  a TAX.. Thus, no mat ter  which wal 

t h e  s t a t u t e  i s  construed,  we come f u l l  c i r c l e  t o  the  con- 

c lus ion  t h a t  t h e  ord inance ' s  promulgation was i l l e g a l .  

P e t i t i o n e r s  have argued a t  length  t h a t  the  D i s t r i c t  

Court and t h e  opposi t ion have misapplied t h e  case  of S t a t 6  

v s .  C i t y  o f  M i a m i  (Fla .  1946) 27 So.2d 118. 47 This case 

does not  s tand  f o r  t h e  propos i t ion  t h a t  sewer connection 

f e e s  a r e  no t  taxes.  

P e t i t i o n e r s c a n n o t  be l i eve  t h a t  t h e  League has r e a l l y  

urged t h i s  Court t o  consider former F.S. 167.7348 F.S.A. 

1973, which p e r t a i n s  t o  c i t y  se rv ices  o the r  than c i t y  watc 

and sewer. Then these  charges r e q u i r e  d i s t i n c t  r e l a t i o n -  

sh ip  between t h e  c o s t  of t h e  s e r v i c e  and t h e  charge a s  r e -  

quired i n  J a n i s  D e v e l o p m e n t  C o r p o r a t i o n ,  supra. F.S. 

167.73 F.S.A. 1973 p a t e n t l y  does not  apply here :  

"167.73 Charges f o r  use of se rv ices  and 
t a c i l i t i e s  ok m u n i c i p a l i t i e s  

"(1) Any c i t y ,  town o r  v i l l a g e  maintain- 
ing  o r  opera t ing  a s e r v i c e  f o r  the  c o l l e c t -  
ion  and d i sposa l  of garbage, t r a s h ,  rubbish 

47. Please see petitioners' main brief pp. 66-68. 
48. (BA 20) 
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or other refuse may provide, by ordinance 
of its council, or other legislative body, 
by whatever name known, for the establish- 
ment and collection of reasonable charges 
to be paid to the city, town or village for 
the use of such service by each person, firm 
or corporation whose premises are served 
thereby; and if such charge is not paid when 
due, the service may be discontinued until 
such charge is paid, and the amount of any 
such charge that is delinquent may be recov- 
ered by due process of law. 

l1 (2) Each city, town or village owning, 
maintaining or operating any system of 
public recreation, any wharf, dock, yacht 
basin, airport, golf course, hospital, 
stadium, parking lot, or tourist camp, or 
any facility designed and intended to render 
a direct service to the users thereof, may 
provide, by ordinance of its council or other 
legislative body, by whatever name known, 
for the establishment and collection or rea- 
sonable fees and charges to be paid to the 
city, town or village for the use of such 
facility or service by each person, firm or 
corporation using the same. 

"(3) This law is intended as a supplemental 
and additional grant of authority to each 
city, town or village, and shall not impair, 
abridge or limit any existing powers held by 
it. 11 

The Circuit Judge stated in his order: 

"The Court has endeavored to indulge a 
presumption of correctness and validity 
which surrounds a properly enacted ordin- 
ance. To this end Sections 167.01 and 
167.73 of the Florida Statutes have been 
scrutinized closely as a possible support 
for the tax. Counsel for defendant City 
provided the Court with vigorous and ingeni- 
ous arguments urging these statutes as a 
salvation for the 'impact fee!. (R 727) 

No further argument is necessary. 
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C - PROPRIETARY POWER 

Respondent cites a number of cases which supposedly 

stand for the proposition that a connection charge is not 

a tax even if amounts are charged which exceed the cost of 

connecti~n.~~ It is contended that these decisions hold 

that a connection fee is not a tax but rather a use chargz 

From an over-all standpoint, look at the connection 

charges in these cases. The charges range from $160 to 

$200. These are connection charges such as the $100 charg 

made by Dunedin in Section 25-3151 which is not part of 

the ordinance under attack. We are concerned here with 

astronomical figures of people being assessed $25,000 over 

night. The figures alone serve to distinguish a sewer 

charge from the tax imposed. 

None of these cases address themselves to the questio 

of whether the cost of connection exceeds the actual cost 

of the service which is the heart of the matter here. 

Petitioners have already advised this Court as to 

their position concerning a number of the cases cited in 

respondent's brief. 52 Therefore, only limited additional 

comment is necessary. 

49. (B  1 7 )  

50. ( B 2 1 - 2 2 )  

51. (R 1064) 

52. Petitioners' main brief pp. 73-75. 
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B r a n d e l  v s .  C i v i l  C i t y  of L a w r e n c e b u r g  (Ind. 1967) 

230 N.E.2d 778 is a drainage district case which clearly 
5 3 

states that the connection fee is a TAX. Does respondent 

really wish to rely on this statement from the B r a n d e l  

case: 

"[I] The tax here involved, it should be 
noted, is not a benefit tax, but rather a 
u s e  t a x  for the services of disposing of 
sewage from particular property. It is not 
a benefit tax for the reason that not all 
property in the area under the ordinance is 
required to pay the $200.00 fee. It is only 
such property as has sewage to be disposed of 
to which the tax is applicable. In other 
words, it is a tax for the use of disposing 
of sewage from particular property. There- 
fore we do not think that Martin v. Ben 
Davis Conservancy District (1958), 238 Ind. 
502, 153 N.E.2d 125 is applicable, since 
that involved a tax for a special benefit 
and not a use." (Emphasis supplied) 

In H a r t m a n  v .  A u r o r a  S a n i t a r y  D i s t r i c t  (111.1961) 177 

N.E.2d 214, the connection fee was found to reasonably re- 

late to the cost of connection.% This case hardly sup- 

ports respondent's contentions as stated in its brief. 

In short, petitioners do not feel that the cases cite 

by respondent lend credence to its basic conclusion that 

the sewer tap-in fees discussed in these cases are synony- 

mous with the assessment made in the Dunedin city ordin- 

ance. 

53. Petitionerst main brief, Page 73.  

54. Petitioners' main brief, Page 74.  
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D - AUTHORITIES CONTRA TO RESPONDENT'S POSITION 

~ e s ~ o n d e n t ~ ~  and the  League of attempt t o  d i s  

t ingu i sh  the  main ~ l o r i d a ~ ~ a n d  o u t - o f - s t a t e  cases  c i t e d  by 

p e t i t i o n e r s  on impact f ees .  In  r e a l i t y ,  t h e y , l i k e  the  D i s  

1 t r i c t  Court, claim t h a t  t h e  F lo r ida  cases  do no t  dea l  with 

1 sewer connections and the re fo re  should be disregarded.  I n  

l t h e  u l t ima te  a n a l y s i s ,  t he  Supreme Court i s  amply a b l e  t o  

1 determine t h e i r  a p p l i c a b i l i t y  without any f u r t h e r  r h e t o r i c  

1 from t h e  p a r t i e s .  

I The value of these  cases seems apparent  t o  p e t i t i o n -  

l e r s .  They a r e  impact f e e  cases  which hold t h a t  impact f e e  

l a r e  i l l e g a l  i n  F lo r ida  because of lack  of l e g i s l a t i v e  auth  

l o r i t y  t o  enact  such ordinances o r  because they v i o l a t e  

1 c o n s t i t u t i o n a l  guarantees of equal p ro tec t ion .  

On t h e  one hand, t h e  opposi t ion claims t h a t  we a r e  

1 deal ing wi th  a  s e r v i c e  charge o r  t ap - in  f e e  which i s  i n  ex 

1 cess  of the  c o s t  t o  the  Ci ty  of ~ u n e d i n ~ ~  f o r  making such 

l a  connection, and on the  o the r  hand, the  opposi t ion d i s -  

lavows a s  inapp l i cab le  C i t y  o f  S u n r i s e  v s .  J a n i s  D e v e l o p m e n  

C o r p .  (Fla.Ayp.1975) 311 So. 2d 371 which speaks d i r e c t l y  

I t o  such a  s i t u a t i o n .  s u n r i s e  simply holds t h a t  i f  

55. (B 22-26) 
56. (BA 15-17) 
57. J a n i s  Development Corp.  vs. C i t y  o f  S u n r i s e  (C.C. 7 t h  J.C. 1973) 

40 Fla.Supp.41, affirmed C i t y  o f  S u n r i s e  v. J a n i s  Development 
Corp.  (Fla.App.1975) 311 So.2d 371;  v e n d i t t i - S i r a v o ,  I n c .  v. C i t  
o f  Hollywood (C.C. 1 7 t h  J.C. 1973) 39 Fla.Supp. 121;  p i z z a  P a l a c  
o f  Miami, I n c .  vs. C i t y  o f  H i a l e a h  (Fla.App.1970) 242 So.2d 203; 
Admiral  Development C o r p o r a t i o n  v. C i t y  o f  Mai t land  (Fla.App. 
1972) 267 So.2d 860. 

58. (B 1 7 )  
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the cost  of service i s  exceeded, there i s  exercise of muni 

c ipa l  taxing power. This i s  the ident ica l  rul ing of the 

t r i a l  judge i n  the  case a t  bar. In t h i s  case, we a r e  t a lk  ! 
ing about $700 or 100% of the assessment being over and 

above the cost  to  the c i t y  f o r  the connection. In  r e a l i t y ,  

i t  i s  not a sewer connection fee  a t  a l l  but an addit ional  

TAX levied f o r  the pr ivi lege of using the c i t y ' s  sewer and 

water systems. Truly, i t  i s  hard t o  believe that  respond- 

ent i s  correct  and tha t  t h i s  Court with ignore the J a n i s  

Development case or other Florida impact f ee  cases. 

A l l  must remember tha t  the o f f i c i a l  posit ion of re-  

spondent and the League here i s  t ha t  we a r e  not dealing 

with an impact fee.  They apparently wish t h i s  Court to  

ignore the testimony of the Ci ty 's  own finance director 

and i t s  City bTanager5' and r a t e  experts t o  the contrary. 60 

E - EXISTING AND P E N D I N G  LEGISLATION 

The respondent6' and the ~ e a ~ u e ~ ~  devote l i t t l e  rebut- 

t a l  t o  the obvious detrimental e f f ec t  of the sewer, water 

and impact fee  l eg i s l a t ion  that  the  League has been trying 

to  pass for the l a s t  two years i n  the Florida ~ e g i s l a t u r e .  

The t ru th  i s  t ha t  now tha t  the League has been given a I 
l eg i s l a t ive  g i f t  from the Second D i s t r i c t ,  i t  has hopped 

on the band wagon i n  an attempt to  hold on to  the jud ic ia l  

l eg is la t ion  i n  t h i s  case. I 
214) 

61. ( B  26-27) 62-  (BA 16-17) 
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Well, what can t h e  opposi t ion say i n  a l l  f a i r n e s s .  

It i s  too obvious and evident t o  t r y  t o  argue around. The 

Flor ida  Leg i s l a tu re  obviously considers  impact f e e s  a s  a  

t a x  which has been t h e  uniform holding of a l l  F lor ida  

Courts up u n t i l  t h i s  case.  The F lo r ida  Leg i s l a tu re  know- 

ing i t  i s  a  t a x  r e a l i z e s  t h a t  under t h e  Flor ida  Consti tu- 

t i o n  and Home Rule S t a t u t e ,  enabling l e g i s l a t i o n  must be 

passed. Again, the  obvious e r r o r  of t h e  D i s t r i c t  Court 

i n  holding t h a t  l e g i s l a t i v e  a u t h o r i t y  e x i s t s  cannot s tand  

even minimal inspect ion .  

What does t h e  opposi t ion say? The League and respond 
63 

e n t  s t a t e  t h a t  t h e  b i l l s  showing impact f e e  l e g i s l a t i o n  

pending i n  the  F lo r ida  Leg i s l a tu re  prove nothing. J u s t  

t h a t  t h e  b i l l s  have been f i l e d .  Yet the  respondent i n t r o -  

duced t h e  pending l e g i s l a t i o n  i n  the  t r i a l  cour t  and urged 

the  c i r c u i t  judge t o  consider  it. He d id  and ru led  

aga ins t  respondent: 

" 'It i s  t h e  purpose of t h i s  law t o  
b e t t e r  enable the  s e v e r a l  count ies  
and m u n i c i p a l i t i e s  of t h i s  s t a t e  t o  
provide pub l i c  se rv ices  and cons t ruc t  
publ ic  f a c i l i t i e s  t o  accomodate the  
o rde r ly  growth and development wi th in  
t h e i r  j u r i s d i c t i o n s .  To t h i s  end i t  
i s  the  i n t e n t  of t h e  F lo r ida  l e g i s l a t u r e  
t h a t  the  c o s t s  of these  se rv ices  be more 
f a i r l y  borne by t h e  owners of new con- 
s t r u c t i o n  and development which make 
these  a d d i t i o n a l  c o s t s  necessary r a t h e r  
than p lac ing  a  burden of these  c o s t s  
on owners of e x i s t i n g  cons t ruc t ion .  It 
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is the further purpose of this law to 
eliminate the need for development and 
construction moratoriums by insuring 
that counties and municipalities can 
provide services and facilities necessary 
to accommodate orderly growth.' 

"The language quoted above is from a legis- 
lative Act presently pending before the State 
legislature. This Act, if passed, will be 
known as the 'Florida Impact Fee Law'. 

"It is to the ultimate passage of this Act 
that the defendant City must look for auth- 
ority to collect the fees provided for under 
Ordinances 72-26 and 72-42, absent, of course, 
an amendment to the City Charter. 

"The existence of the proposed legislation 
was brought to the Court by defendant's 
counsel and notwithstanding that in doing 
so counsel urged that its purpose was to 
provide for a 'uniform method' of 'impact 
fee' assessments, it is persuasive of an 
acknowledgement that there is no present 
authority for the imposition of an 'impact 
fee ' ; 7' ;kt' (TR 728) 

Whether the League and respondent think it irrelevant 

or not is not the question here. The activity of the 

Florida Legislature was properly raised and considered by 

the trial court. R e s p o n d e n t  o b v i o u s l y  t h o u g h t  i t  r e l e v a n t  

a t  t h e  t r i a l  l e v e l .  The District Court completely ignorec 

the evidence of pending legislation before it. This is 

why its error is so obvious. 

The League claims that petitioners are using a smoke 

screen by calling a sewer connection fee an impact fee. 

The League is apparently not familiar with the record in 

this case where even opposing counsel for the City placed 

into evidence the fact that the assessment in this case 
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was an impact fee. --- 64 

Respondent takes another tact. It points to House 

Bill 86 and the language contained in Section 3 to the ef- 

fect that a local government pursuant to the power grantec 

it under Home Rule may impose as part of a fee for issuanc 

of a permit an amount covering its capital costs. 65 How 

this does anything but dismantle respondent's Home Rule 

argument is unknown. A fair reading of the Bill sets up 

guidelines for municipal ordinances and permits such muni- 

cipalities to assess impact fees within such guidelines. 

The Act is saying that municipal home rule is EXTENDED to 

impact fees and the municipalities may thus, pursuant to 

home rule, enact whatever legislation the municipalities 

want consistent with the guidelines set forth in the Bill. 

Thus, proof positive that home rule at present is not ex- 

tended to impact taxation. 

Petitioners' position concerning the questions of 
66 

expansion of municipal boundaries, and the cases cited by 

the District Court in its opinion67 are already argued in 

petitioners' main brief. Respondent's brief on these 

points is incorrect and no further comment is warranted. 

64. (T 137-140) (R 1221-1224) (TR 211-214) 

65. (B 26-27) 

66. (B 27-29) See petitioners' main brief, Pages 20-21; 24; 36-37. 

67. (B 29-37) See Petitioners' main brief, Pages 73-75; 80-94. 
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F - THE FEE AS A SPECIAL ASSESSMENT 
Petitioners have contended from the outset that the 

ordinance is an illegal special assessment. The oppositio~ 

feels that this position is the undoing of petitioners' 

entire legal argument on the subject.68 Up to this point, 

petitioners' position has not been understood because no 

one really has tried. But the position is simple. 

Capital improvements such as sewer plants (general 

improvements) have traditionally and uniformly been fin- 

anced through special assessments. Because of the exist- 

ence of constitutional guarantees, certain rules govern 

such assessments such as there must be a particular bene- 

fit to the property and enhancement in value to the extent 

of the assessment, it must be equally levied, it must in- 

volve a specific sum for capital improvement with costs 

ascertained before the assessment is levied. 

Now respondent wishes to finance its sewer plants. I1 

enacts an ordinance which does not benefit the landowner 

to the extent of the assessment, is uncertain in amount as 

to what is required to construct the improvement, is not 

equally levied in the class of those who will use the sys- 

tem and the costs are not ascertained before the assessmenl 

is made. What has respondent done? It completely circum- 

vented special assessment requirements under the guise 

68. (B 37-43) 
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of an impact f e e  o r  sewer connection f e e  o r  some s i m i l a r  

d e s c r i p t i v e  language. 

Show p e t i t i o n e r s  one th ing  t h a t  respondent has accom- 

p l i shed  by levying the  assessment i n  t h e  ordinance t h a t  

does no t  f i t  exac t ly  t h e  aims and purposes of a s p e c i a l  

assessment. The answer i s  obvious -- none. The goals  are 

the  same, j u s t  the  p r i n c i p l e s  and procedures d i f f e r .  

Every case  c i t e d  i n  p e t i t i o n e r s '  b r i e f  upon t h e  sub jec t  of 

an i l l e g a l  s p e c i a l  assessment d e a l s  with t h e  quest ion of 

whether these  goals  o r  p r i n c i p l e s  andprocedureshave been 

v io la ted .  When such p r i n c i p l e s  a r e  v i o l a t e d ,  the  ordin- 

ance i s  declared t o  be an i l l e g a l  s p e c i a l  assessment. 

This i s  what p e t i t i o n e r s  claim here.  Every p r i n c i p a l  ru le  

o r  requirement f o r  maintaining a v a l i d  s p e c i a l  assessment 

i s  v i o l a t e d  by respondent 's  ordinance. It i s  an i l l e g a l  

s p e c i a l  assessment. 

What respondent has done he re  i s  t o  admit t h a t  those 

who a r e  assessed  t h e  impact f e e  a r e  not  benef i t ed  propor- 

t i o n a t e l y .  How could they.. Armstrong admitted the  f i g u r e s  

were picked out  of the  a i r .  69 

This Court i s  t o l d  t h a t  the  case  of opinion of 

Justices (N.H.1944) 39 A.2d 765 dea l s  wi th  the  problem 
7 0 

under discussion.  This i s  a pure example of d i s t o r t i o n  

i n  i t s  t r u e s t  sense. A s p e c i f i c  New Hampshire law 

69. (R 1237) 

70. (B  39-41) 

- 48 - 
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provided f o r  "sewer r en t s"  t o  be pa id  o r  t h e  amount 

charged would become a l i e n  on r e a l  property.  These 

''sewer r a t e s "  a r e  nothing more than monthly charges f o r  

metered consumption of water.  The opinion s t a t e s :  

"It should be noted a t  t h e  o u t s e t  t h a t  a l -  
though t h e  funds r a i s e d  by a u t h o r i t y  of 
the  s t a t u t e  may be used only f o r  defraying 
t h e  c o s t  of cons t ruc t ion ,  maintenance, 
opera t ion ,  e t c . ,  of sewer systems, such 
funds a r e  n o t  t o  be obtained by levying 
a  s p e c i f i c  exact ion but  by e s t a b l i s h i n g  a  
' s c a l e  of r a t e s '  based i n  genera l  'upon 
t h e  metered consumption of water on t h e  
premises connected wi th  t h e  sewer system. I 

The r a t e s  e s t a b l i s h e d  by t h e  ordinance 
he re  involved a r e  genera l ly  so based, and 
t h e  ordinance s u f f i c i e n t l y  conforms i n  
a l l  o the r  r e s p e c t s  t o  t h e  s t a t u t o r y  r e -  
quirements. 1 I 

Obviously t h e  New Hampshire cour t  found sewer r e n t s  

o r  r a t e s  a r e  no t  s p e c i a l  assessments. P e t i t i o n e r s  would 

never argue t h a t  they were. Here i s  an example of t h e  use 

of semantics t o  c l e a r l y  l a b e l  a  water r a t e  a  connection 

f e e .  Nothing could be f u r t h e r  from t h e  t r u t h .  The cour t  

I i n  t h i s  case  noted t h a t  t h e  charge was o f t e n  spoken of a s  

"tax". Also, s p e c i a l  l e g i s l a t i o n  permi t t ing  such assess -  

ment of water r a t e s  a g a i n s t  the  government of New Hampshir 

' had been passed. 

Obviously, a s  respondent s t a t e s ,  t h e  challenged o r d i -  
7 

nance does not  meet t h e  d e f i n i t i o n  of a  s p e c i a l  assessment 

This i s  why i t  i s  an i l l e g a l  s p e c i a l  assessment. 
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G - VIOLATION OF EQUAL PROTECTION 
The opposition ignores the claim by petitioners that 

the ordinance is aimed at "newcomers" and that "newcomers" 

7: constitute an inappropriate class for assessment purposes. 

The District Court escaped this claim by stating in its 

opinion that the ordinance was not directed at those who 

the Dunedin City Council spoke of at the time of the ordi- 

nance ' s enactment73 and which was acknowledged by City Man- 
ager Armstrong as being aimed at a new corner^".^^ The Circui 
Court began its opinion acknowledging the fact that the 

75 
assessment was aimed at newcomers. 

Respondent states that some people paid their fair 

share earlier through "amortization" which supposedly 

means through payment of monthly water and sewer rates. 76 

This philosophy is self-defeating since it requires deter- 

mination of some point in time when the newcomer is not 

allowed to acquire his equity through amortization but 

must pay unequally in one lump sum. The disparity is ob- 

vious. What should have been done in this case it to rais 

water and sewer rates a few cents and let everyone pay 

72. (B 44-49) 

73. (R 418-497) 

74. (R 1319; 1293) 

75. (R 725) 

76. (B  44) 
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equal ly.  Armstrong s t a t e d  t h a t  i t  was n o t  p o l i t i c a l l y  

wise t o  g e t  t h e  e l e c t o r a t e  mad a t  you f o r  r a i s i n g  monthly 

charges,  so why no t  a s s e s s  t h e  new people. 77 This c o n s t i -  

t u t e s  unequal treatment s i n c e  i t  i s  j u s t  l e f t  t o  chance 

and t o  the  whim and capr ice  of c i t y  counci l  a s  t o  whentho 

who a r e  p r e s e n t l y  r e s i d i n g  i n  t h e  Ci ty  w i l l  be cared f o r  

f o r  t h e  r e s t  of t h e i r  l i f e  and not  have t o  pay any more 

c a p i t a l  c o s t s .  

B r a n d e l  v s .  C i v i l  C i t y  of  L a w r e n c e b u r g  (Ind. 1967) 

230 N.E.2d 788 i s  c i t e d  a s  opposing p e t i t i o n e r s '  p o s i t i o n  

on equal p ro tec t ion .  78 But he re ,  a l l  those  using t h e  o l d  

sewer system were charged $62.50 and those  using t h e  new 

system were charged $200. P e t i t i o n e r s  have no q u a r r e l  

wi th  t h i s .  Each c l a s s  was t r e a t e d  a l i k e .  But i n  the  casc 

a t  ba r ,  newcomers were being charged f o r  t h e  o ld  system 

which s t i l l  had capaci ty .  I n  B r a n d e l ,  t h e  use r s  of the  

o l d  sewer system could no t  use t h e  new system. I n  Dunedir 

t h e  o l d  u s e r s  were allowed t o  use the  new system. I n  t h e  

case sub judice ,  t h e r e  i s  no d i s t i n c t i o n  between o l d  and 

new. No drainage d i s t r i c t  was s e t  up t o  accomplish t h i s  

purpose a s  i t  was i n  B r a n d e l .  This case  proves p e t i t i o n -  

e r s '  p o i n t ,  n o t  respondents.  

H a y e s  v s .  C i t y  of  A l b a n y  (Ore. 1971) 490 P.2d 1018 

d id  not  dea l  with t h e  ques t ion  of den ia l  of equal pro- 

77. (R1293) 

78. (B 45-46) 



1 tection. 79 This is a drainage district case. 

~ The case of A i r w i c k  I n d u s t r i e s ,  I n c .  vs .  C a r l s t a d t  

' s e w e r a g e  A u t h o r i t y  (N.J.1970) 270 A.2d 18~' is a drainage 

district case such as would be constructed according to 

the dictates of former Chapters 170 and 180 F.S.A. 1973 

and current Chapter 180 F.S.A. 1975. Equal protection is 

always present when drainage districts are created in thai 

all who use the system from the outset pay the same amoun. 

Ad nauseam, this is not the case here. 

There is no contest here about different classes of 

users being discriminatory, i.e., commercial versus resid- 

ential. The case of R u t h e r f o r d  v s .  C i t y  o f  Omaha (Neb. 

1968) 160 N.W.2d 273 is of no help to either party. 81 

H - DENIAL OF DUE PROCESS 
Respondent's argument that there is no basis for den: 

a1 of due process is worth quoting. 82 As long as this 

case has been litigated, petitioners have been trying to 

get the opposition to admit and the judiciary to see the 

true facts concerning the impact fee and its inherent in- 

equity. It is an open-end slush fund without fixed costs 

or predetermined capital requirements, with the charges 

steadily shifting from time to time up and down (usually 

up) depending upon the amount some city council guesses 

they need at the present time. The exactness and equalit: 



written into and inherent in bond financing, special as- 

sessments, and drainage districts are negated. The ineq- 

uality and unequal nature at long last is admitted by re- 

spondent : 

"At the time of the passage of Ordinance 
72-26, the class of people who might 
eventually become subject to its charges 
was o p e n - e n d e d .  T h e  o r d i n a n c e  d o e s  n o t  
c o n t e m p l a t e  a  s i n g l e  s p e c i f i c  p u b l i c  
w o r k s  p r o j e c t  f o r  a f i x e d  c o s t ,  to be 
constructed according to prepared plans 
in a given area where properties are 
owned by ascertainable individuals who 
can be given written notice of the exact 
amount of the prospective lien against 
their property." (B 49) (Emphasis supplied) 

"Not only are the persons who will eventu- 
ally pay the charges u n a s c e r t a i n a b l e ,  b u t  
t h e  a m o u n t s  o f  t h e  c h a r g e s  t h e m s e l v e s  a r e  
u n d e t e r m i n e d .  There is of course no way 
to predict whether a particular parcel of 
vacant land may eventually be developed 
as single family homes or as highrise con- 
dominiums. The amount of the charges would 
necessarily be much higher in the latter 
case, but the precise amount could not be 
ascertained until the building permit is 
applied for. It can thus be seen that it 
is impossible to give notice to any parti- 
cular group. The ordinance is merely a 
legislative enactment, and there is no al- 
legation that it was ado~ted otherwise than 
aczording to the charterA of the City of 
Dunedin at a regular public meeting. No 
more notice than that is required of the 
United States Congress." (~m~hasis supplied) 
(B 50) 

Petitioners believe the above comments should win 

this case for them. Here is an admission of haphazard 

taxation at its worst. In our case we had plaintiffs who 
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are petitioners here financially wiped out overnight by 

assessment of thousands of dollars. They say to this 

Court here and now that if the law is so structured that 

city council can do this to their financial livelihoods 

overnight, then the law should be changed. Have they beer 

granted due process of law? If there had been a special 

assessment, as respondent admits ,83 they would have had 

notice and an opportunity to be heard. If they were as- 
85  

sessed under former Chapter 1 7 0 ~ ~  and 184, they would 

have been notified and if assessed under Section 180;~ 

they would have had an opportunity to be heard and object. 

They would have even had an opportunity under Chapter 180 

to have voted on it,and if the majority did not like the 

assessment, to vote it down. 

I - VIOLATION OF STATE CONSTITUTIONAL PROVISIONS 
Respondent rests its defense of petitionerst claim 

of violation of Florida constitutional provisions upon the 

83. Respondent s t a t e s  i n  i t s  b r i e f  "The due p roce s s  argument i s  d i s -  
posed of by t h e  r e c o g n i t i o n  t h a t  t h e  o rd inance  does n o t  impose 
a s p e c i a l  assessment  a g a i n s t  p a r t i c u l a r  property." (B  49) 

84. Former F.S. 170.07 F.S.A. 1973 r e q u i r e s  upon complet ion of t h e  
assessment  r a t e ,  t h e  m u n i c i p a l i t y  must p u b l i s h  and f i x  a t i m e  
and p l a c e  a t  which p rope r ty  ownerst  o b j e c t i o n s  can b e  heard.  

85. Former F.S. 180.05(3) F.S.A. 1973 r e q u i r e s  n o t i f i c a t i o n  of per- 
sons  on t h e  assessment  r o l e s  and t h e  s e t t i n g  of a h e a r i n g  f o r  
ob j ec t i ons .  

86. F.S. 180.09 F.S.A. 1975 p rov ide s  f o r  p u b l i c a t i o n  of n o t i c e  t o  
p u b l i c  and F.S. 180.10 F.S.A. 1975 r e q u i r e s  approva l  by m a j o r i t j  
v o t e  a t  referendum. 



b a s i s  t h a t  the  ordinance does n o t  impose a " tax,  1187 ~t 

i n s i s t s  t h a t  the  connections were voluntary.  L i t t l e  does 

i t  remember t h e  c i r c u i t  judge 's  f ind ing  " t h a t  p a r t  of the  

f e e  i s  a condi t ion  precedent t o  the  water and sewer con- 

nec t ion" . 88 During c los ing  argument, the  c i r c u i t  judge 

c l e a r l y  ind ica ted  t h a t  t h e  claim t h a t  t h e  ordinance was 

voluntary was "an opt ion  without a choice": 

"BY MR. WATTS : 

"The Court s a i d  t h e  d i f f i c u l t y  wi th  t h i s  
content ion i s  -- i n  the  fashion  t h a t  i t  
provides t h e  charge f o r  sewerage, t h e r e  i s  
no -- a s p e c i a l  assessment. I t  d i f f e r s  
from t h e  l o c a l  assessment i n  an e s s e n t i a l  
f a c t ,  i t ' s  op t iona l .  M r .  Allen has made 
much of t h e  f a c t  t h a t  the  charge here  o r  
t h e  connection he re  a s  r equ i red ,  but  as  a 
mat ter  of law, I th ink  t h a t  the  cases  w i l l  
show t h a t  make i t  no l e s s  op t iona l ,  i t  may 
be requi red  from a h e a l t h  and s a n i t a t i o n  
s tandpoint  t h a t  you connect your bui ld ing  
o r  business  t o  a sewer bu t  your land s t i l l  
has va lue  and bears  no charge i f  i t  s i t s  
i d l e .  The charge which i s  imposed by t h e  
challenged ordinance and t h e  charge which 
i s  t h e  opinion of t h e  j u s t i c e  case  recog- 
n i z e s  i s  a charge no t  f o r  the  b e n e f i t  but  
f o r  use.  

"It depends on whether they a r e  going t o  be  
one u n i t  o r  twenty u n i t s  s i t t i n g  on a p a r t i -  
c u l a r  p iece  of land. There i s  no way t h a t  
you can p r e d i c t  i n  advance by looking a t  
vacant land what t h e  eventual  sewer con- 
nec t ion  f e e s  a r e  going t o  be. You can look 
a t  a p iece  of land and you can say t h a t  land 
could be used f o r  a warehouse wi th  one t o i l e t  
i n  i t  and it would pay a one u n i t  connection 
f e e  o r  i t  could be used f o r  a one hundred 
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unit apartment complex. In that case, it 
would pay one hundred times seven hundred 
for the connection fee. In that sense, it 
is optional because the landowner can do 
with his land as he wishes. The charge for 
connection to the sewer system becomes fixed 
only when he connects and only what, when he 
decides what he wants to do. His use is op- 
tional and its decision as to his use -- 
"THE COURT: Really, in all candor, it is an 
option without a choice, isn't it? 

MR. ALLEN: No, sir, I don't believe, I 
think from a police~power standpoint; the 
city or town, city or anyone, and I think 
in many cases the- health- code requires you 
to connect with the sewer -- 
THE COURT: What I am referring to, you 
say he has the option, his land isn't charged 
with the charge, whatever it is unless he 
uses the land so he has an option not using 
the land or -- 
MR. ALLEN: He also has an option, various 
uses of land, warehouse, apartment complex, 
in that sense, he determines what question -- 
THE COURT: He doesn't, he's still got the 
code of the city zoning, he doesn't have the 
option what he could do with it, does he? 
Pardon the interruption. 

MR. WATTS: No, I appreciate the inter- 
ruption. 

THE COURT: No, it was just nothing very -- 
MR. WATTS: I think that most of the brunt 
of attack here from the Contractors Associ- 
ation has the high fee in relationship to 
multi-family connections and I did want to 
point out and this was my reason for getting 
into this really, it depended upon whether 
you are going to use the land for multi- 
family or whether you are going to use it 
for single-family, the land may be more 
valuable in a multi-family category, maybe 
a lot more valuable to put an apartment on 
it. 
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I 
"By t h e  same token,  i t  p u t s  a  l o t  g r e a t e r  
burden on t h e  c i t y  sewer so i f  you a r e  going 
t o  t a k e  t h e  chance of p u t t i n g  s ing le - f ami ly  
u n i t s  on i t ,  you a r e  going t o  have t o  bea r  
t h e  c o s t  t h a t  you a r e  imposing on t h e  system. 

"I would concede t h a t  because of t h e  h e a l t h  
code, t h e  op t ion  i s  a  l i m i t e d  one bu t  I t h i n k  
t h e  op t ion  s t i l l  e x i s t s ,  t h e  amount o f  t h e  
f e e  which i s  going t o  b e  imposed depends on 
t h e  owner and what h e  dec ides  t o  do wi th  t h e  

5 r o p e r t y  and he can submit t o  a  $700 f e e  o r  
700,000 f e e ,  i t  i s  a l l  h i s  cho ice  and I 

t h i n k  t h a t  p o i n t s  up t h e  f a c t  t h a t  i t  i s  n o t  
a  s p e c i a l  assessment.  It i s  based on t h e  u s e  
and s p e c i a l  assessments  a r e  n o t  based on use .  I I 

(T 57-61 of Volume 11) (TR 317-321) 

To say  t h a t  a  typographica l  e r r o r  appears  i n  t h e  I 
r e c o r d  t o  avoid t h e  obvious words of Mayor Lindner t h a t  

he  was pas s ing  a  "sewer t a p  fee"  i n s t e a d  of what t h e  r e c o r  B 
shows a s  "sewer t a x  fee"  i s  i n c r e d i b l e .  89 We must t a k e  

t h e  r eco rd  a s  we f i n d  i t .  There e x i s t s  a p p r o p r i a t e  pro-  

cedures  f o r  c o r r e c t i n g  t h e  r eco rd  i f  respondent b e l i e v e s  

i t  t o  be  i n c o r r e c t .  90 I 
POINT I1 

THE ASSESSMENT CONTAINED I N  THE ORDINANCE 
I S  A TAX (As p r i n c i p a l l y  r a i s e d  by League 
of C i t i e s '  Po in t  I )  

Respondent b a r e l y  touchesg1 on t h e  q u e s t i o n  of wheth- 

e r  t h e  assessment i s  a  t a x  o r  "charge which may b e  made 

f o r  t h e  u se  of t h e  u t i l i t y  s e rv i ce"  pursuant  t o  F l o r i d a  I 

90. Florida Appellate Rule 6.9(d) I 
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Statute 180.13(2) 1971 as found by the District Court. 
92 I 

The League of Cities devotes an entire point to this 

question which warrants reply, although petitioners have I 
made their position clear in their main brief. 93 

Rebuttal to the League's position is best stated by 

the circuit judge's opinion: 

''>k The 'impact fee' is sometimes desig- 
nated a 'capital contribution charge', 
'assessment', 'connection charge', or 
'im~act fee'. BY whatever name. it is 
monky taken by the municipality* from the 
citizens and property owners for a public 
purpose and as such, under the law, can 
only be considered an exercise of the power 
of taxation." (R 726-727) 

"These sections of the statutes constitute 
general grants of power to Florida munici- 
palities to make improvements and authorize 
'reasonable charges' for the furnishing of 
services and facilities by municipalities. 
Unfortunately, the fee under attack is not 
a 'reasonable charge' as contemplated by 
the aforesaid statutes, but in effect is 
an effort to provide assessments for con- 
struction of a system in a manner prohibited 
by law. CITY OF HALLANDALE vs. MEEKINS, 
(Fla, 4th DCA) 273 So.2nd 318; STEWART vs. 
CITY OF DELAND, 75 So.2nd 584; and STATE vs. 
CITY OF ST. PETERSBURG, 61 So.2nd 416." 
(R 727) 

The League's citations are laced with semantics in- 

volving sewer rates, sewer charges, sewer fees, service 

charges, user charges, service or user charges, demand I 
charges, etc. The lower court was not fooled by semantics. 

92. 312 So.2d 763 at 766; (A 49-50) 

93. (BA 5-17) 



He said the effect of the ordinance is to take money from 

the citizens for a public purpose. Must we not use the 

language of the ordinance? It is an "assessment" and none 

of the descriptive phrases used by the League, or the autl 

ority cited by the League, or the language used by the 

District Court in its opinion can change this controlling 

fact. 

The holding of the circuit court was simply that the 

assessment was not a reasonable charge for financing the 

services and facilities of the municipality and was thus 

a tax. This was the exact holding of c i t y  o f  S u n r i s e  v s .  

J a n i s  D e v e l o p m e n t  C o r p .  (Fla.App.1975) 311 So.2d 371. 

A tax is defined in 31 Fla.Jur., Taxation, Section 9 

("Tax" Defined) p. 44-45 at p. 45 to be: 

"7k * A tax is essentially a burden or 
charge on persons or property to raise 
money for public purposes, or the pay- 
ment of public expenses in support of 
governmental activities. * *" 

Is not the raising of funds "to defray cost of pro- 

duction, distribution, transmission and treatment facili- 

ties for water and sewer" of a municipality taking funds 

for a public purpose? Are these not public expenses as 

the lower court found? The key here is that a charge is 

made for construction of public capital improvements whicl 

is not reasonable. Service charges or tap-in fees are 

not taxes. No one said they were. But an impact fee is 

not a service charge related to the service rendered but z 
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I 
charge wholly separate from such charges. Here is the at- 

tempt at the game of semantics which was alluded to in the 

first Section of this brief. Here is the wolf in sheep's 

clothing. As the lower court held -- no matter what you 
call it -- it is a tax -- it is not a reasonable service 
charge connected to the service rendered. 

The League's citation of authority all have to do 

with either monthly sewer rent charges based upon the num- 

ber of gallons of water used or connection fees which be- 

cause of their amount directly relate to the cost of pro- 

viding the connection. Where the League falters is in es- 

tablishing a case where the connection charge exceeds the 

cost of providing the connection. The Court is urged to 

scrutinize each citation for this disinction. Such 

scrutiny will show that the authority cited is inapplicablc 

or the authority is dealing with a drainage district case 

such as required in Chapter 180 F.S.A. 1975. Has the op- 

position cited a case to the Court involving a charge of 

$700 per unit in excess of the cost of providing the ser- 

vice? This is the big point in this case. Thousands of 

dollars were assessed against petitioners overnight -- not 
the small tap-in fees illustrated in respondent's and the 

League's cases. 

Finally, the District Court's statement that F.S. 

180.13(2) may be utilized as authority for the proposition 

that there exists legislative authority for the charge 
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cannot go unanswered. I f  you a r e  going t o  use F.S. 

180.13(2), you must follow the  d i c t a t e s  of t h e  e n t i r e  

Chapter. A c i t y  under t h e  s t a t u t e  o r  chapter  had t o :  

c r e a t e  a  zone o r  a rea  f o r  t h e  p r o j e c t  and r e q u i r e  a l l  per-  

sons i n  t h e  zone t o  connect t o  t h e  newly constructed f a c i l  
9 4 

i t y ;  pass  a  r e s o l u t i o n  which contained t h e  p a r t i c u l a r s  

of the  amount of expenditure ,  t h e  type of funding i n -  

volved, e t c .  ; 95 n o t i c e  t o  the  publ ic  must be publ ished;  9 6 

mortgage debentures o r  o the r  indebtedness t o  be assumed 

must be subjected t o  a  f reeholder  vote .  97 Dunedin never 

followed t h i s  procedure requi red  by t h e  a c t  because e v e r y -  

one would have  had t o  pay e q u a l l y  i n  t h e  zone.  98 They 

could not  e s t a b l i s h  a  zone because i t  was not  geographic- 

a l l y  f e a s i b l e .  Wilde recommended funding under Chapter 

180 F lo r ida  S t a t u t e s .  99 But you c a n ' t  s o l e l y  t a x  new- 

comers under t h i s  Chapter 's  provis ions ,  so i t  wasn't  used. 

The requirements of t h i s  a c t  g raph ica l ly  demonstrate t h e  

requirements of due process  and equal p ro tec t ion  i n  con- 

nec t ion  wi th  sewer assessments and r a t e s  and f u r t h e r  

94. S e c .  180.02 F.S .A .  

95. S e c .  180.04 F.S .A .  

96. S e c .  180.09 F.S .A .  

97. S e c .  180.10 F.S.A.  

98. S e e  CBA Memorandum of Law (R 526-529) 

99. (T 179-180) (R 1263-1264) 
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1 demonstrate the fact that since the procedure was not fol- 
1 lowed with notice and an opportunity to be heard by the 
1 public, constitutional guarantees were violated in the 
passage of the impact fee ordinance. 

POINT I11 

SHOULD RESPONDENT BE REQUIRED TO REFUND 
ALL IMPACT FEES TO THE PUBLIC AS WELL 
AS PETITIONERS? (As raised by Respond- 
ent 's Point 11) 

I Respondent still unilaterally contends that petition- 

I ers agreed to expenditure of funds for their Dyna-Flow 
I plant. This is not true, and respondent knows it. Such 

a claim was also made in the District Court, and petition- 

I ers in an affidavit filed by John Carr, Executive Directox 
I of the Contractors & Builders Association of Pinellas 

I County, Inc., emphatically denied such an agreement. 100 
Respondent is attempting to utilize unilateral action in 

I claiming it spent the money to get this Court to allow it 
to keep its ill-gotten gains.101 

I Knowing that its impact fee ordinance was to be chal- 

lenged by class action to get the people's money back that 

I had been taxed away from them, Dunedin placed the money ir 
I escrow. This is why petitioners never sought injunctive 

relief. 

100. Citation to the place in the District Court record as to where 
Mr. Carr's affidavit is filed is not available; please see 
record for proper citation. 

101. (B 53-54) 
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Petitioners do believe that this Court will affirm 

the circuit judge in his findings that the assessment is 

illegal. Uniformly, impact fees have been required to be 

repaid in Florida to date. There is no other just result 

possible. To rule otherwise would enable municipalities 

to illegally take money from unsuspecting citizens and 

keep it even if later challenged. 

This Court is urged to follow the precedent in 

v e n d i t t i - S i r a v o ,  I n c .  v s .  C i t y  o f  ~ o l l y w o o d  (39 Fla.Supp. 

121) and J a n i s  D e v e l o p m e n t  C o r p .  v s .  C i t y  o f  S u n r i s e  

40 Fla.Supp. 41, affirmed c i t y  o f  S u n r i s e  v .  J a n i s  D e v e l o p  

m e n t  C o r p .  (Fla.App.1975) 311 So.2d 371 which required re- 

payment whether the funds were paid under protest or not. 

Equal justice under law would seem to require such a re- 

sult. 

POINT IV 

DID THE LOWER COURT ERR IN DENYING 
PETITIONERS' MOTION TO TAX COSTS AGAINST 
RESPONDENT FOR THE EXPENSES OF TRAN- 
SCRIPTION OF DISK OR RECORD RECORDINGS 
OF THE DUNEDIN CITY COMMISSION MEETING 
HELD AT THE TIME OF THE PASSAGE OF THE 
ORDINANCE UNDER REVIEW? (As raised by 
Respondent's Point 111) 

The transcripts of City Council meeting show that the 

Council intended to pass a "Tax", lo2 aimed the ordinance 

at newcomers, lo3 and even discussed the question of notice 
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to the citizens lo4 (due process) during the enactment pro- 

cess. Petitioners would be surprised if the Supreme Court 

would not wish to thoroughly review the proceedings before 

City Council before rendering a decision in this case. 

How respondent can claim that the tapes were not necessary 

in light of what they reveal is not understood. lo5 The 

transcripts have served a valuable purpose to petitioners 

in this petition and throughout the litigation. Petition- 

ers will rest their case on this proposition. 

CONCLUSION 

Respondent and the League have responded to the many 

legal problems posed by this case. Of principal inquiry 

is the question of whether the ordinance imposes a tax or 

is a permissible charge attributable to Florida Statute 

180.13(2) as held by the District Court. 

The opposition's position in this regard fails be- 

cause the assessment in the ordinance is 100% in excess of 

the cost of connection for which a separate charge of $100 

is levied in another section of the Dunedin ordinance. 

Since the cost of connection is exceeded by the assessment 

the funds derived constitute a tax through the imposition 

of municipal taxing power. Thus, the circuit judge's 

opinion should be affirmed upon authority of city of Sun- 

rise vs. Janis Development Corp. (Fla.App.1975) 311 S0.2d 

371. 
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The glaring cardinal error in the District Court's 

opinion is its reliance on F.S. 180.13(2) F.S.A. 1975 as 

legislative authority for passage of the Dunedin ordinance 

The District Court apparently failed to heed petitioners' 

argument that this was a drainage district statute (Muni- 

cipal Public Works Act) and that F.S. 180.13(2) could not 

be used i n d e p e n d e n t  of the rest of the sections contained 

in Chapter 180 F.S.A. 1975. F.S. 180.02 requires compli- 

ance with each section in the Act in order for any muni- 

cipality "to avail itself of the provisions or benefits of 

this chapter." This means that for respondent to invoke 

F.S. 180.13(2), it would have had to establish a ':'zonew 

for the public works construction, establish fixed costs 

for utility construction, give notice to the public and 

s u b j e c t  t h e  p r o j e c t  t o  r e f e r e n d u m  w h e r e b y  a  m a j o r i t y  o f  

t h e  f r e e h o l d e r s  m u s t  v o t e  p a s s a g e .  These are but a few 

of the requirements of this Chapter with which respondent 

would have had to comply to invoke the language of F.S. 

180.13(2) F.S.A. 1975. Even a cursory examination of this 

chapter will reveal to this Court that use of F.S. 180.13 

(2) is a legal impossibility. Respondent's ordinance does 

not purport to comply with the requirements required in 

Chapter 180 F.S.A. 1975. 

Lest petitioners' position be misunderstood, the 

provision of F.S. 180.13(2) F.S.A. 1975 does not grant 
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legislative authority for the passage of the assessment 

under review. The language in the statute exclusively 

refers to establishment of monthly rates as the word 

"charges" in the statute which authorizes "rates or 

charges" must be interpreted as being synonymous and 

descriptive of the word "rates". This statute was passed 

by the Florida Legislature long before impact fees or the 

use of such vehicle was ever conceived by municipalities 

to fund their capital improvements. Thus, how can the 

intent of the statute be utilized to arrive at the result 

reached by the District Court in its opinion in this case. 

Accordingly, petitioners request this Court to grant 

a petition for writ of certiorari, entering an order 

quashing the decision of the District Court sought to be 

reviewed, holding that impact fees are illegal in the 

State of Florida, both upon the grounds that municipalitic 

lack legislative authority for impact fee passage and that 

impact fees are violative of equal protection and due 

process clauses of the United States and Florida Consti- 

tutions, thereby restoring and affirming the circuit 

court's decision in this cause and requiring all funds 

collected by the City of Dunedin to be refunded and 

petitioners' cost expended for transcription of Dunedin 

City Council meetings be assessed against respondent. 
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