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PRELIMINARY STATEMENT

Appellaht, TOMMY LEE RANDOLPH, was the Defendant and
Appellee‘was the prosecution in the Criminal Division of the
Circuit Court of the Nineteenth Judicial Circuit, In and for
St. Lucie County, Florida. In the brief the parties will be
breferred to as they appear before this Honorable Court.

The following symbols will designate the appropriate

portions of the record on appeal.

"R" Record on Appeal
"SR" ‘ Supplemental Record on Appeal
nqn Transcript of Trial Proceedings

-xii-




STATEMENT OF THE CASE

An Indictment charging Appellant and a co-defendant with

first degree murder, attempted robbery, conspiracy to commit rop-

bery, possession of heroin and possession of narcotics parapher
nalia was filed on April 13, 1978(R 3-4). Trial by jury was he}d
on July 10-14, 1978(T 1-992). At the conclusion of the State's
case, Appellant's motion for judgments of acquittal was granted

as to Counts III, IV and V(T 827). On July 13, 1978, the jury

| @)

returned verdicts of guilty of first degree murder and attempte
robbery (R 11-12; T 919-920). The advisory sentencing proceedinfs
were conducted on July 14, 1978. The jury returned an advisory
sentence of death(R 13, T 982). Immediately thereafter Appellapt
was sentenced to death(T 987). A Motion to Vacate the Death

Sentence was filed on November 27, 1978(R 17-18). No ruling wa

LV 24

ever made by the trial judge. The trial judge's written findings
in support of the death sentence were filed on November 27, 1978
(R 19-21).

Notice of Appeal was filed on August 14, 1978(R 22).
Appellant was adjudged insolvent for appeal and the Public
Defender for the Fifteenth Judicial Circuit was appointed for

appellate: purposes.

STATEMENT OF THE FACTS

The present case involves the shooting death of Joseph
Chesser III during the early morning hours of February 25, 1978}

No one witnessed the killing.




Most of what is known of this encounter comes from the
testimony of co-defendant Althea Glinton, the state's chief
witness, who was allowed to plead no-contest to second degree
murder in exchange for her testimony. She was awaiting senten-
cing at the time of trial(T 353). Glinton was Appellant's girl
friend and a prostitute(T 354). The money she made from her
work she turned over to Appellant (T 355,755).‘ On the evening
of February 24 Glinton, Appellant, and a friend, Charles Hall,
gathered at Appellant's residence and shot up two(2) bags of
heroin (T 359,395). One half hour later the three left the re-
sidence and Glinton was dropped off on 9th Street(T 363).

Later that evening Appellént saw Glinton and stopped to
talk with her (T 364). She told Appellant that she was ngt feel-
ing well and she asked him to take her home. According to
Glinton, Appéllant wanted her to turn one more trick before she
went home(i.365),)- N | | | |

A short time later Glinton and another prostitute hailed
a paséing truck (T 366). The truék was driven by the deceased,
one of Glinton's regular customers(T 366,410). She asked if the
deceased wanted to rent a room but he said he did not have
enough money (T 369). They then drove to Canal Terrace and parkeF
(T 369). The deceased gave the witness nine($9.00) dollars to
engage in sexual acts but the déceased was unable to do anything
because he had been drinking (T 370-371). The deceased told
Glinton to keep the money and asked when he could see her again
(T 371). Glinton was standing outside the truck talking to the

deceased when Appellant came up and pushed her away(T 372,417).

-2~




She then ran into a nearby boarding house, because she was scarefl
(T 373). As she ran into the boarding house she heard Appellant
say, "Don't try nothing.;.. I won't shoot" (T 372,421). When she
came out of the boarding house Appellant wasvstill over by the
truck with the deceased. Shortly thereafter while walking with
Edna Plain, another prostitute, she heard two gunshots (R 376;37JD.

| After the shots the truck left its location on Canal
Terrace and crashed into the boarding house(T 238,378,520).
Appellant approached Glinton and Plain and asked if the deceaseJ
had any more money (T 380,428). According to Glinton, she told
Appellant the deceased only had four or five dollars and Appell-
ant then walked over to the truck(T 381l). Appellant subsequent#y
returned home with Glinton where according to her testimbny he
admitted shooting the deceased (T 386,451).

The deceased was shot with a bullet fired from a .25 ca]-l
iber automatic weapon(T 647). The cause of death was hemorrhag:ng
as a result of the single gunshot wound(T 459). Glinton testi-
fied that she saw Appellant with a pistol earlier that evening
(T 360,442). A misfired cartridge from a .25 caliber automatic
weapon was discovered at the scene of the shooting(T 252). Two
searches of Appellant's‘residéhée,one pursuant to a consent to
search and one pursuant to a search warrant uncovered three mis
fired cartridges(T 604,607-608,611). Antonio Laurito testified
that based upon his examination of the three cartridges found at
Appellant's residence and the one found at the scene, his opinign
was that they were all fired from the same weapon(T 643). No

weapon was ever recovered.




Earl Skovsgard testified as to Appellant's post-arrest
statements. An objection to his testimony on the basis of a
violation of the rule of witness sequestration was overruled
(T 218,221). According to Detective Skovsgard when Appéllant
was originally arrested he was advised of his rightsand at that
time he declined to make any statement. He subsequently contac-

ted a private attorney who chose not to offer legal assistance

public defender he declined(T 703). Ten hours after his arrest
he asked to speak with Detective Skongard and thereafter made
two taped statements (T 703-704).’-The trial judge ruled that the
first taped statement Qas confuéing ahd contaihed very little
evidence and therefore the detective could testify to its sub-

stance, but the tape‘would be inadmiésibleu(T 728,741); ‘Iﬁ it
‘Appellant denied owning a weapon or having any contact with the
deceasea(T 747). In the second taped statement,which was played
to the jury, Appellant stated,he had owned a weapon, once but

didn't now(T 776). Appellant further stated that he approached

frightened and threatened Appellant with a knife(T 761). Appell
ant left and didn't hear any shots fired(T 766).

Joseph Chesser, Sr., the deceased's father, testified tha
on February 24th his son had asked him to deposit all but $100
of his paycheck. The witness gave the deceased $100 in cash
(T 666-667). Appellant's objection on the grounds Qf relevancy
was overruled (T 666) .

The state's final witnesses were Kenneth Eller and Michae

(T 701-702). Although Appellant was offered the services of the|

the truck out of concern for Glinton(T 759). The deceased becamg

L
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Hayes. The trial judge had ruled their testimony admissible ove
defense objections during a proffer (T 695). Five(5) days before
the deceased's death they testified that they were stopped by
Althea Glinton and another black prostitute and they ali went to
a rooming house to endagé in prostitution(T 791-792, 806,810).
After about twenty(20) minutes they started to go back to their
truck when they Were'approached by two blaqk‘malés;‘oné of whom
was identified as Appellant. Accordingatoﬁthé'witnesseSxthey:werﬁ
robbed (T 793,807). Appellant had what appeared to be a .25 calif
ber pistol (T 805,807). |

During the advisory sentencing proceedings the State callgd
Richard Schopp, an attorney who had represented Appellant in the
past(T 927-928). Appellant's objection to the introduction ofr
prior convictions for non-violent offenses(SR) was sustained
(T 930). The judge ruled that such evidence would only be propef
as rebuétal if Appellant offered evidence of no prior history of
criminal activity (T 930-931). The Stéte rested.

| Appellant took the stand in his own behalf. Tommy
Randolph testified that he had been taking drugs for about four
(4) years and that on the night of the incident he had taken
about five(5) bags of heroin and was under the influence of it
(T 932-933). The defense rested.

On rebuttal the State again attempted to introduce prior
convictions for non-violent offenses (T 948-949) and an offense
for which there had been no conviction(T 950-951). Objections
to both attempts were sustained (T 949,951-952). The State again

rested.




POINT I

APPELLANT WAS DENIED DUE PROCESS OF LAW BY

THE INTRODUCTION OF COLLATERAI FACT EVIDENCE

THAT WAS NOT LOGICALLY OR LEGALLY RELEVANT

AND THAT WAS PREJUDICIAIL TO APPELLANT. -
The rule which reqﬁires the relevancy of evidence admitte
into trial is fundamental and well-defined. The rule's purpose
is to exclude collateral evidence which tends to draw the jury
away from the point in issue.. It guards against evidence which
might excite prejudice or be misleading. The policy reasons
underlying this rule involve some of the most fundamental prin-

ciples of our criminal justice system, including the right to a

fair trial and the presumption of innocence. See, e.g. Watkins

v. State, 121 Fla. 58, 163 S0.292(1935); Marion v. State, 287 So|

2d 419 (Fla. 4th DCA 1974); Michelson v. United States, 335 U.S.

469 (1948); United States v. Taglione, 546 F2d 194(5th Cir.1977).

In its benchmark decision in Williams v. State, 110 So.2d

654 (Fla.1959), this Court discussed the issue regarding  evidence
of collateral crimes and propounded the rule that thetest of

admissibility is relevancy. This broad rule of inclusion esta-

blished in Williams, supra, has been further defined. In‘Marionb

v. State, supra, the court recognized the strict need for relev-

ancy in the use of similar fact evidence. In the use of such
evidence, the court required that the evidence be:

~"... relevant, that is to say, 'to prove a
fact in issue in the case before the court'.
If there is no fact in issue, there is no
relevancy and the collateral evidence should
not be admitted." Id. at 421.

In essence, for collateral fact evidence to be admissible

-6-




there must be somethingbeyond the defendant's mere’inyblvement

in another crime. Drayton V. State, 292 So.2d 395(FPla. 3d DCA

1974); Bogan v. State, 226 So.2d 110(Fla.2d DCA 1969). The
evidence must tend to establiSh a fact in issue such as identity
common scheme or design, motive, intent, guilty knowledge, or

the absence of mistake or entrapment. Williams, supra, at 662,

Florida courts have repeatedly held that mere similarity between
crimes is not enough to justify the introduction of collateral

fact evidence. E.g. Davis v. State, 376 So.2d 1198(Fla.2d DCA

1979); Bradley v. State, 378 So.2d 870(Fla. 2d DCA 1979); Helton

v. State, 365 So.2d 1101(Fla. lst DCA 1979); Hendry v. State,
356 So0.2d 61(Fla. 4th DCA 1978).
In the present case, the prosecution sought to introduce
evidence of an alleged robbery which had occurred five(5) days
prior to the deceased's death. Before hearing the testimony
of Kennéth Eller and.MichaelAHayeé during a proffer,the trial
judge made the following observations:

THE COURT: I think what you're doing, Mr.

McCain and Mr. Midelis, you're just trying

to overpower the defense.  Now that's common

practice today and its a bunch of foolishness.

(T 683).
'According to Eller and Hayes they had just come out of a
boardinghouse with two black prostitutes when they were robbed .
by two black assailants(T 685,690). One of the prostitutes was
identified as Althea Glinton(T 687, 690) and one of the assailants
as Appellant. Appellant objected to the testimony on the groundg
that it was not proper under the Williams Rule(T 693). The

State argued the testimony was relevant to show motive and commop

-7-




scheme (T 694-695). The Court ruled that:

I'm going to let &ou go to the jury with it,

but with some misgivings. I think you're taking

an awful risk.

MR. McCAIN: Judge;vfor'the'record—-

THE COURT: Just a minute. Don't interrupt me.

MR, McCAIN: I'm sorry;g-»

THE COURT: If there's a conviction in this case
you have an awful big chance of a reversal on

this very point. (T 695).

Prior to the witnesses testifying before the jury, Appellant
renewed his objection to‘the testimony of Eller and Hayes and
asked for a continuing objection(T 788-789).

The State's theory was apparently that Alfhea Glinton
would engage in sexual activities with someone and that Appellan
would rob the individual a short time later (T 821; 823-824). Th
theory is just that for several important reasons. First, Glint
herself’denied there was any common schéme; plan or conspiracy t
rob the deceased(T 436). Thus, a judgment of acquittal was
granted as to the conspiracy charge at the close of the State's
| case(T 827). Secondly, the evidence of the collateral crime was
not relevant to the charges of‘felony'murder or'the underlying
attempted

felony of /robbery as it did not go to prove any of the elements
of the offenses. 1In tﬁe instant case there was no more than a |

mere similarity between the two incidents. The alleged robbery

of Eller and Hayes involved two prostitutes and two black males.

lIt bears mention here that Althea Glinton, the State's chief
witness, never corroborated the testimony of Eller and Hayes as
to the nature of the incidentwhich allegedly occurred on Februar
19th. 1Indeed there was no evidence at all to support the State'
theory of a common schemeto rob Glinton's customers.

!

W

=
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Only Appellant, according to the Stete's own evidence, was
bllegedly involved in the incident wherein the deceased was shot
The State's chief witness, Althea Glinton, testified that the
incident on the 24th was unplanned. Since there was no common
scheme established from the evidence submitted by the'prosecutioq,
the collateral fact evidence was not sufficiently similar to be
probative, and thus it should not have been admitted.

The State also contended this evidence was relevant to
show Appellant's motive. The prosecution however relied solely
on felony murder as a basis for finding Appellant guilty of firsg
degree murder. See, e.g. T 860,874. Since intent to kill is nog
an issue in a felony-murder prosecution, the question of motive
was whoily irrelevant under the State's lone theory of prosecu-
tion. Thus the collateral evidence should not have been admitte
on this basis either.

In Williams v. State, 117 So.2d 473(Fla.l960) (hereinafter

referred to as Williams II) this Court noted that evidence of a
collateral crime may be admissible but that the prosecution coul
go too far in introducing evidence of other crimes. This Court
stated: |

"The guestion then arises whether or not the

state was permitted to go too far in introduction
of testimony about the later crime so that the
inquiry transcended the bounds of relevancy to

the charge being tried, and made the later offense
a feature instead of an incident. This may not be
done for the very good reason that in a criminal
prosecution such procedure devolves from facts
pertinent to the main issue of guilt or innocence .
into an assault on the character of the defendant.”
Id. at 475.

In an effort to guide the trial courts in determining the
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. Pdmissibility of Williams Rule evidence recent decisions have re-
quired the trial court to balance the probative value of the

evidence against its prejudicial effect. Smith v. State, 344 So|

Ed 915(Flé. 1st DCA 1977); Josey v. State, 336 So.2d 119 (Fla. lSﬁ

DCA 1976); Dodson v. State, 334 So0.2d 305(Fla. lst DCA 1976);

Colbert v. State, 320 So.2d 853(Fla. lst DCA 1975). The Court

Fn Smith v. State, supra listed three factors to be weighed in

determining whether or not the evidence should be admitted:

"One factor is the issue of relevancy itself,

to what extent is the objectionable evidence
relevant? ... a second factor is the necessity
of the testimony. How important is the testi-
mony to the State's case?...A third factor might
be termed 'quality of testimony.' Was the testi-
mony directly related to the material issues of
the case, or was it more inclinedto demonstrate
the bad character of the accused, thereby unduly
prejudicing him". 344 So2d at 916.

. Applying the Smith testto the case at bar, the relevance
and necessity of the collateral evidence to the state's case is
Wirtually nil. The State based its entire case on a felony-
urder theory and thus the whole question of intent or motive
was irrelevant. The evidence was also extremely weak in terms

of the "quality of testimony" standard enunciated in Smith v.

JStateL supra. The testimony was not relevant to any of the ma-
terial issues in the case. It was "more inclined to demonstrate
the bad character" of Appellant. 344 So.2d at 918. The pro-
secution's intent was to show that Appellant was a bad person
with a propensity for violence so that the jury would coﬁvict

Appellant because of his bad character.

. The collateral evidence in this case was irrelevant to




in Smith v. State, supra. The testimony served no purpose but

to confuse the jury as to what their limited fact-finding role
was, and to persuade them to judge Appellant not on the charges
for whiéh he was indicted, but instead on the basis of'his
character or propensity. Further, as recognized by the trial
_|Judge, the prosecution was "just trying to overpower the defense"

(T 683). See e.g. Styles v. State, 384 So.2d 703(Fla.2d DCA

1980); Pack v. State, 360 So.2d 1307 (Fla.2d DCA 1978). The

"prosecutorial overkill" employed in the present case requires

a reversal of Appellant's conviction.

The collateral evidence in this case not only violated
Appellant's due process right to a fair trial on the question of
guilt or innocence but also greatly prejudiced him on the questiﬁ
of the appropriate sentence.

This Court in Williams II, supra recognized the special

danger of collateral offense evidence in cases involving the
possibility of the death penalty:

"It[collateral offense evidence] may well have
influenced the jury to find a verdict resulting
in the death penalty while a restriction of
that testimony might well have resulted in a
recommendation of mercy, a verdict of guilty

of murder of a lesser degree or even a verdict
of not guilty. It is the responsibility

and obligation of this Court to deal cautiously
with judgments imposing the extreme penalty....
This Court must determine whether or not the
interests of justice demand a new trial." 117
So2d at 476.

The grave dangers of collateral evidence in a capital

that the collateral evidence;tippedlthebscalesin favor of death;'

case are illustrated here. It is far more than a mere possibiliﬁy
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This is exactly the type of unauthorized nonstatutory factors
that canviead‘to the freakish and arbitrary imppSition of the
death penalty. | -

The unneééssary use of the highly prejudicial "Williams
Rule" testimony by the prosecution denied Appellant a fair triall
and denied him due process of law on both the questions of guilt
and penalty, and mandates that his conviction be reversed for a
new trial.

" POINT II
APPELLANT WAS DENIED DUE PROCESS OF LAW
BY THE CREATION OF SYMPATHY FOR THE DECEASED
THROUGH THE INTRODUCTION OF IRRELEVANT TESTI-
MONY BY THE DECEASED'S FATHER.

The prosecution called Joseph Mitchell Chesser who testi-
fied that he was the deceased's father. Mr. Chesser further
stated that his son worked with him and had an interest in the
family-owned company(T 665-666). Appellant's objection to the
testimony of the deceased's father was overruled(T 666). Mr;
Chesser rhen testified that he last saw his son around 5:00 P.M,
the day before the shooting, and he gave his son one hundred
dollars in cash because his son had asked him to deposit part
of his check and to give him some cash(T 666-667).

Generally, testimony by a member of a victim's family is
inadmissible. It is a long and well established rule in Floridd
that a relative of the deceased in a homicide.prosecution may
not testify for the purpose of identifying the deceased where
non-related witnesses are available to make such identificatibn
E.g. Rowe v. State, 120 Fla.649,163 S0.22(1935); Melbourne v,
State, 51 Fla. 69, 40 So. 189(1906); Ashmore v, State, 214 So.2d .
-12- |




67(Fla. lst DCA 1968); Hathaway v. State, 100 So.2d 662(Fla. 3d

DCA 1958); Barnes v. State, 348 So.2d 599(Fla. 4th DCA 1977).

use of such testimony where it is not strictly necessary

"... serves only to prejudice the jury against
the defendant by interjecting issues into the
trial which do not fall within the scope of the
charges on which the defendant is being tried."
Ashmore v, State, supra, 214 So.2d at 69.

There are recognized exceptions to this rule of exclusion

whic¢h have been developed. In Furr v. State, 229 So.2d 269 (Fla.

2d DCA 1969), the testimony of a relative was permitted to iden-
tify the victim because there were no other available witnesses.

In Scott v. State, 256 So.2d 19(Fla. 4th DCA 1971), the Court

held that the testimony of the deceased's mother formed an im-
portant link in the chain of custody of certain important eviden
and thus the testimony was necessary with respect to a material

point in issue. Recently, in Lewis v. State, 377 So.2d 640(Fla.

1980), this Court held the testimony of children of the deceased
who were eyewitnesses to the homicide to be proper tb rebut the.
claim of self-defense. Thus, where the testimony of a relative
the deceased is necessary to a material issue in the case and th
evidence can be presented through no other means,. than it is ad-
missible. |

In the"instant'case, the testimony of theVdeCeasedrSy

father was not relevant to any material issue. The prosecution

ceased, Mr. Chesser was called to show.that the deceased had a

The rule is derived from the jurisprudential acknowledgement thaf

contended in closing argument that contrary to Appellant's assery

tion that the testimony was offered to evoke sympathy for the def

W
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hundred dollars during the early evening hours in contrast with
the twenty dollais found in the deceased's wallet after the in-
cident (T 878). The State's theory that the discrepancy in ﬁhe
amounts was caused by Appellant not only is contrary to the char%e
for which Appellant was indicted, but further is wholly unsupport
ted by the State's evidence. Appellant was charged with gttemgtqg_
robbery and thus any actual‘taking of money was not an issue to
‘be proved. More importantly, the State's chief witness, Althea
Glinton, testified that the deceased told her he wanted to engagg
in sexual relations with her in his truck, rather than renting
a room, because he did not have enough money. Glinton further
testified that the deceased could not engage in sexual relations
because he had been drinking (T 369-371). Thus, even if the taki?g
of money was a material issue in the case[which it clearly wés
not], the evidence elicited by the prosecution was not probative
of that issue. Under the concept of legal relevancy the preju~
dicial impact of the testimony of the deceaséd!s father far
outweighed its probative value and for that reason it shauld not

have been admitted. See Smith v. State, 344 So.2d 915(Fla.lst

DCA 1977).
| The only real purpose of this testimony was to seek sympa-
thy for the witness and the deceased to the prejudice of Appell-

ant. Barnes v. State;fsupra, 348 So.2d at 601. It demonstrated

the State's total disregard for Appellant's constitutional right

to a fair trial. As the Court stated in Hathaway'v.”State;‘SUprz

Attorneys for both the State and the accused
are under a heavy responsibility to present
their evidence in the manner most likely to

-14-




secure for the accused a fair trial, free,
insofar as possible, from any suggestion
which might bring before the jury any matter ,
not germane to the issue of guilt. Id. at 644.
Appellant was denied his right to a fair trial by the
introduction of evidence which was germane to no issue, and thus
he is entitled to a new trial.
POINT III
- APPELLANT'S CUSTODIAL STATEMENTS TO POLICE
AND PHYSICAL EVIDENCE SEIZED PURSUANT TO A -
CONSENT TO SEARCH WERE THE FRUIT OF AN ILLEGAL
ARREST.
The Supreme Court of the United States has recently held
that, absent exigent circumstances, & ' warrantless arrest at a

erson's home is a violation of the Fourth Amendment. Payton v.

ew York, U.s. , 100 S.Ct. 1371(1980). In the instant case

the police arrested Appellant at his home but without an arrest
warrant (T 494, 582-584). Though the police may have had probabl?
cause to arrest Appellant no exigent circumstances were shown
which would have excused the warrant requirement. The arrest Wa%

therefore illegal. ~Payton v, :New York, supra. See also State

v. Santamaria, 385 So.2d 1131(Fla. lst DCA 1980) (even where

police had probable cause to arrest and probable cause to believ

—r—— "

suspect was in the apartment, arrest was illegal since the ‘polic
neither procurred an arrest warrant nor were able to demohstrate
exigent circumstances). |
_ a
APPELLANT'S STATEMENTS‘WERE INADMISSIBLE.
The questioﬁ presented herein is whether Appellant's

statements to police were the fruit of that illegal arrest. If

. ‘:'e
g
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so they would be inadmissible. Dunaway v. New York, 442 U.S.

200(1979).
The admissibility of evidence obtained as a result of an
illegal arrest depends solely upon the nexus between the evidencL

and the illegal conduct. Brown v. Illinois, 422 U.S. 590(1975);

Norman v. State, 379 So.2d 643(Fla.-1980).2 As this Couft stated

in Norman, for the evidence to be admissible there must be:

"clear and convincing proof of an unequivocal
break in the chain of illegality sufficient
to dissipate the taint of prior official
illegal action."™ Id. at 647.

In order to determine whether a confession was obtained
by exploitation of an illegal arrest the Supreme Court of the
United States developed a three pronged test. Factors to be cont
sidered are:

"The temporal proximity of the arrest and the
confession, the presence of intervening
circumstances... and, particularly, the
purpose and flagrancy of the official

misconduct...."™ Brown v. Illinois,supra ,422
UoS. at 603_6040

In United States v. Tucker, 610 F.2d 1007(2d4 Cir. 1979) the

Court applied this test to a case similar to the case at bar.

In Tucker the defendant, a robbery suspect, was asked to go down
to police headquarters where he was detained in a holding cell
for three hours. He Wés suﬁsequently iﬁﬁerviewed by agents of

the Federal Bureau of Investigation. At that time he was warned

2The inquiry here involves a Fourth Amendment analysis. Therefore
voluntariness is not an issue. If it were police could cure any
illegal conduct merely by a recital of the Miranda warnings.
Dunaway v. New York, supra, 442 U.S. at 217-219.

-16-




of his constitutional rights and he made a confession. He gave
a second confession the following day. Id. at 1009. Although
finding that the police misconduct was not egregious the Court
observed that the time between the illegal arrest and confessiong
was short and the defendant was in continuous custody throughout
Id.at 1013. The confessions were theiefore inadmissible.

The instant case is factually indistinguishable from
Tucker. Although Appellant herein asked to see Detective Skoﬁsgard
before he made his statement the defendant in Tucker voluntarily
went down to the police station and later blurted out "You got
me" before the FBI agents had asked their first question. 1Id.
at 1009. Nor is the length of time between arrest and statement.
significantly different. Although the first confession in Tucker
came only three hours after arrest the second statement was ﬁade
the following day. In the instant case the statements were made
the samé day as the arrest(T 743).

The purpose of - the exclusionary rule is to.deter police

misconduct. Dunaway v. New York;'supra;:United'States V.

"|IBrookins, 614 F.2d 1037 (5th Cir. 1980). Where however thefe is
sufficient attenuation between the illegal conduct and the dis-
covery of evidence the evidence is admiséible on the théory that
the deterence value of suppression-is mafginal.' Id. at 1047.

" Sub judice there was no event which would have either

attenuated the connection between Appellant's arrest and his subfg

A1

sequent statements or have provided an independent source for th

statements. The necessity of suppression is therefore paramount

United States v. Cruz, 581 F.2d 535(5th Cir. 1978). Appellant's
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statements should not have been admitted.
B

EVIDENCE SEIZED PURSUANT TO A CONSENT TO
SEARCH WAS INADMISSIBLE.

Shortly after Appellant's arrest Appellant consented to
a search of his residence(T 501,514,602-603). The police
thereafter went to his residence ahd found two cartridges(T 604-
605,607-608)., The cartridge found in a glass container inside

the house was later determined to have been misfired. The car-

been a spent casing (T 640-641). Antonio Laurito testified that
these cartridges were fired from the same weapon which-produced

the misfired cartridge'fouﬁd at‘thefscéne,near the deceased's

items were overruled(T 487-488, 501-503, 583-584, 605).

Even before Dunaway v. New York, supra, Florida courts

held that a consent to search subsequent to an illegal arrest is

presumptively invalid. Pomerantz v. State, 372 So.2d 104 (Fla.

3@ DCA 1979). Recently in Norman, supra; this Court reiterated

this principle stating:

The voluntariness vel non of the defendant's
consent to search is to be determined from
the totality of circumstances. But when
consent is obtained after illegal police
activity such as an illegal search or arrest,
the unlawful police action presumptively
taints and renders involuntary any consent
to search. Id. at 646-647.

Sub judice one of the cartridges was found inside Appell-

ant's residence and one outside. Since the State has shown no

evidence of an "unequivocal break in the chain of illegality"

tridge found outside near the steps was later determined.to have|

truck (T 643). Appellant's objections to the introduction ofvthe#e
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between the arrest and the consent to search the seizure of the
cartridge found inside was the fruit of the illegal arrest.

Norman, supra. The discovery of the cartridge outside was

equally unlawful since there was no showing that the police woul
have been at Appellant's residence absent the consent to search.

United States v. Brookins, supra, 614 F.2d at 1048 (Prosecution

bears burden of showing thatdevidence found subsequent to an
illegal arrest would have been inevitably discovered). This
evidence, having been illegally obtained was inadmissible and
should have been suppressed.

POINT IV

THE TRIAL COURT ERRED IN ADMITTING EVIDENCE
SEIZED PURSUANT TO AN ILLEGAL SEARCH.

On March 1, 1978, five days after the incident and four

days after the last search of Appellant's residence the police

sought a search warrant to again search Appellant's home. Judge|

Tye found that there was probable cause to believe that a ;25
caliber wéapon and- other relevant evidence were present on the
premises. Although a .25 caliber weapon was not found a .25
caliber cartridge was found on the room divider in the living
room(T 611). It was subsequently determined that this cartridge
had been misfired(T 641). Antonio Laurito testified that this
cartridge was fired from the same weapon which produced the mis-
fired cartridge found at the sceﬂenear the deceased's truck
(T 643). Appellant's contihuing objection to the introduction g
any items illegally seized was overruled (T 605).

The question presented herein is whether there was suffi-

cient prdahle cause to justify the issuance of the search

i

£
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warrant. An examination of the affidavit upon which the warrant
was based reveals that its factual allegations were provided b&
an informant, Edna Plain. Althea Glinton told Ms. Plain thati
she had been pulled from the deceased's truck by Appellant and
shortly thereafter she had heard a gunshot. Ms, Plain heard |
Appellant ask Glinton if the deceased had any more money and éhe
saw Appellant enter the deceased's truck. The affidavit goesjom
to state that Appellant was known to carry an automatic Weapoﬁ
but it was not found in his pbssessidn when he was arrested. He
was also not dressed the same as he had been at the time of the
incident(SR). |
Under Florida law probablecause to arrest is not equiva-
lent to probable cause to'search. To justify»a search éfficers
must have a reasonable suspicion that contraband exists in the

particular place where they desire to search. State v. Williams

374 So.2d 6092(Fla.3d DCA 1979) (Probable cause to believe gun
in home where defendant had fired on police from inside); orr |
v. State, 382 So0.2d 860 (Fla.lst DCA 1980) (No probable cause to

believe marijuana in home where confidential informant did not

state when marijuana was seen); Gelis v. State, 249 So.2d 509§
(Fla. 2d DCA 1971) (conclusion that evidence was in home becau$e
it was not found on the defendant insufficient to justify pro%

bable cause). Accord, United States v. Gramlich, 551 F.2d 1359

(5th Cir.1979).

United States v. Charest, 602 F.2d 1015(lst Cir. 1979)
is strikingly similar to the instant case. In Charest the |

affidavit in support of a search warrant contained informatioh
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;,provided By aniéyewrtness‘to'aimurder. 'In:tgtgkthe informaticn.
providedvprobable cause'tc believe'that the assailant was the
defendant.. The”affidavitrhcweverfstated,no facts—which would
|support afconclusicnithat'the{murder weapon was present in thef‘
bdefendant's reSidence;? The Court Said.thatfalthough a warrant f}“>
must be read in a common sense, fashlon,u"commons sense tells us
» that it is. unllkely that a murderer would hlde in his own home a'
gun used to shoot someone.f, Id at 1017.
| In the present case there were even less facts to support

the issuance of. a search warrant than 1n Charest, supra. Prlor,

to the lssuance’of the warrant the residence had already been :

searched twlce, once at the tlme of arrest and once pursuant to
¥ " i :
a consent to search ThlS ‘case thus presents a unlque situation

where thevpollce*

ﬁct only dld not have probable cause to bellevefi’
that any ev1dence would be on the premlses, they had probable

»cause to belleve that the eriaence would not be there. Thus it
‘|lwas error for the Court to permlt the introduction of the cart-

ridge and testimony comparlng it to the cartridge found at the.

scene, Charest, supra, Gells, supra. This Court should reverse;h

POINT V

THE TRIAL COURT ERRED BY EXCEPTING A
STATE WITNESS FROM THE RULE OF WITNESS
SEQUESTRATION AND BY FAILING TO CONDUCT
A HEARING AFTER APPELLANT ALLEGED THAT
HE WOULD BE PREJUDICED AS A 'RESULT OF
THE COURT'S RULING. '

Prior tOvthefcommencement of opening statements the rulef
of witness sequestration was invoked. The State requested that
Detective Earl Skovsgard be excepted from the rule because

he was the chief investigating officer (T 218). Appellant's

objection was overruled by the trial judgé who noted that "it's
-21- ‘




Dumas V. State, 35@ So. Zd 464(F1a 1977) Though judges are

' general exceptlon for pollce offlcers. Jackson v;'Stateh

‘ of Appeal passed upon the legal 1ssue presentea he'reln.,_‘_»_,'*:‘.’l:’j:;é,f‘~

Thomas V. State, 372 So. 2d 997(Fla 4th DCA 1979.,’the Court

'rev1ewed the convictlon of a defendant tried by the sam‘ tra

Judge[Honorable Wallace Sample] who employed the same tradlt”

u;practlce of excegtlng the chlef 1nvestlgat1ng'offlcer from th

rule as 1n the present case.a The Court stated

‘“Wh;le it may’ be helpful, even necessary c
" in some complex cases, ‘to-haver a police il
. “witmess to remain in the courtroom during
" trial and thus.be excluded from the witness
©rule‘we deem it proper to advise the trial.
© eourt to make a finding no real prejudlce :
‘would result from this procedure if the:
accused objects after 1nvok1ng the rule. ‘
Id. at 999 g : Tl

The Court concluded thag the proper way to make that flndlng
was., for the trlal court to c0nduct a hearlng to determlne 1f the_*

pollce w1tness presence was necessary and non prejud1c1al

PreVlouS WltnesseS-: pencef“?..State, 133 So. 2d 729(F1a,1961)..:¢‘”




"L_;a

: See:Richafdéonvv;ﬁStatej 246 So. 24 771(Fla 1971), Ramlrez ¥

State,

241‘50 28 744(Fla.: ~§197o>, Cumbie V. State, 34‘

lso.24. 1061(F1a 1977) .

In the 1nstant case the trlal Judge wa on notlce by de— o

fense counsel's allegatlons that exceptlng Detictlve Skovsgard

'from the w1tness rule. would be prejudlclal to Appellant

1ncumbent upon the trlal Judge at that pcint to conduct ad,Earl

to determlne the questlon of prejudlce.; As thlS Court,sta‘ed 1#ﬂgd$

,Rlchardson, supra[

c1sed only after the court has made an

of'the=surround;ngzClrcnmetances. 246 So 2d ‘at 775, Instead,

dthe.trial judge mereiy&relied‘upon hiS‘long standlng pfacticer'

_of allow1ng an exceptlon for the chlef 1nvestlgat1ng offlcer.
v;The fallure to conduct a hearlng and the exceptlon of. Detect:.ve""f

rSkovsgard from the w1tness rule was pre]ud1C1al to Appellant

“and thus he ;s entltled to a new trial,

POINT VI

It waa;'”*'

fig

"the court s discretion can be properlyqexer s

adequate 1nqu1ry 1nto alT"'

ITHE EVIDENCE OFFERED BY THE PROSECUTI@Na

.~ WAS LEGALLY INSUFFICIENT TO SUPPORT THE '
CONVICTIONS AND/OR THE INTERESTS OF"
,JUSTICE REQUIRE A NEW TRIAL '

Appellant has recelved the ultlmate penalty based upo

‘ hlS cdnv1ctlon for flrst deqree mugder., That conv1ctlon res

was based largely on. the testlmony of Althea Gllnton, an 1n
| dlcted co—defendant who was permlutedﬂﬁasplehd ne ccﬁtegt :

'secondgdeg:ee murder'ln exchange fo;§QQ; tegtimggywaga;gﬁtrf’




"I lived with Appellant (T 354). On the evening of February 24th .

Appellant; There is a unique need for reliability where‘affife
is at stake. vAceordingly,‘this Court ls,committed to reviewl?g
all the evidenee'in a capital case to determine whether the'lnj_-
terestsvof justlce require a new trial. Examination ofdthej;v.
evidence offered?by the proseeution in the present‘case'demonQ

strates that it is so far from convincing as to require a newl_

trial in the interests of justice.
The prosecution}rélied'primarily on thegtestimonnyf
Glinton to obtain the conV1ctlon. The evidence was'entirely .

01rcumstant1al regardlng Appellant s involvement in the alleged'

offense. There was no dlrect evidence of the commission of the
,underlylng felony of attempted robbery. The following con-
stltutes a brief summary of the relevant testimony.

Althea Glinton testified that she was a prostitute and’ |

she, Appellant and a friend, Charles Hall, got together at<
Appellant s house and shot up several bags of heroin(T 359 395).
A half hour later she was dropped off on 9th Street(T 363) |
Later that evening Appellant saw Glinton and stopped to\talk:
with her (T 364). She told Appellant that she was not feeling
well and she asked him to take her home. According to Glinton,
Appellant wanteddher to turn one more trick before she went |
home (T 365).
A short time later Glinton and another prostitute hailed
a passing truck(T 366). The trug@gw%e;driven by%thg;de¢eased,

one of Glinton's regular customers(T 366 4109 ~ She asked»iid

the deceased wanted to rent a ‘room but he sald he did not have

=24=
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'enough money(T 369). They then drove to Canal Terrace and;parket

(T 369). The deceased gave the w1tness n1ne($9 00) dollars to;fr,;

I

engage in sexual acts but the deceased was unable to do anythlg

} because he had been drinking (T 370- 371). The deceased told

Gllnton to keep the money and asked _when he could see. her agaln

'(T 371) Gllnton was standlng out51de the truck talklng

(T 373)

“As she ran’ into the boardlng hovse she heard»Ap ’11an:m
‘say, '"Don t try nothlng ...Ifwo?tn,

came out of the boardlng h‘ se ippellant was. Stlll over y-the

v %'truCk with the deceased . ShO%%§Y5€¥ereafté:§W§?§e Qﬁlkl&éi&
’v E PR ‘ﬁé vﬁi N "h ‘,: aia <f :
Edna Plaln, another prostitute she heard two gl

hots(T 37

After the shots the truck aﬁparently l e i

{on Canal Terrace and crashed lnto the boardlng house(T 2385r

5520) Appellant approached Gllnton and Plaln and)aske'

3deceased had any more m@ney(T 380 428) Accordingito Gl1pton,

?she told Appellant the deceased only had" four .oF fiVe dollars 4
’and Appellant then walked over to the truck(T 381). Appellaﬁt b

‘»subsequently returned home w1th Gllnton where accordlng‘to her

!testlﬁOny he admltted shootlng the deceased(T 386 451)k'vﬁ
The deceased was shot with a’ bullet fired from af?ﬁi
,,;callber automatlc weapon(T 647) . The cause of death was he ‘rr;vl
”haglng as a result of the 81ngle gunshot wound(T 459)‘ Gllnton

testlfled that she saw Appellant w1th a plStOl earller that

evenlng(T 360 442) A mlsflred cartrldge from a .25 Caliber

automatic weapon wgs«dlscoveredpat;the scene of‘the,shoctl'k




(T 252) Two searches of Appellant s resldence, one pursu:‘t

to a consent to search and one pursuant to a search warrant

covered three mlsflred cartrldges(T 604 607 608 611) Antoﬁ euxv

;Laurlto testlfled that based upon hlS examlnatlon of the

1jsame weapon(T 643) No weapon was ever recovered

the nature of the plea 1nvolved ' Courts have recognlzed

‘testlmony 1n exchange for a plea is often self serv1ng and(

unrellable. See e.qg. Unlted States V. McCallle, 554 F,

(6th. Cir. 1977) . In a case where a co—defendant s plea*b‘rga&
"may have meant the dlfference between llfe and death :no. ; ’m

of skeptlclsm.ls too great o

The unlquely coerc1 ature of the death penalty

been noted often. See Green v. Unlted States, 355vU s

_l93(l957)("1ncred1ble dllemma"), Fay'v;'Noia,.372 U S 39‘

°(1963) ("Russian Roulette“),vPope V. Unlted States, 3925U)S 651'7

(1968) ; ‘Corbitt v. New Jersey, 439 U.S. 212(1979) ¢ United Stat“t‘

v. Jackson, 390 U.S. 570(1968) In evaluatlng the trustwor ﬁln'ss7f

of Glinton' s testlmony thlS Court must cons1der the unlque po

of the death penalty te,coerce pléas and test1mon§ ahd’th% 11fe

e

':or death 1nducement forvl;l"

’4-.

° SE e s : 4 ’ i.' LT S
The State s sole theory of prosecutlon was felony murder s
e wogl P oRY o :

based -on - the underlylng;felony of . at;emptegﬁrobbery(T 86Q¢B74§-5,g_;l




'i.' den of proving an underlying felony beyond a reasonable doubt.

Robles v. State, 188 So.2d 789 (Fla.1966); Straughter v. State, .

384 So.2d 218(Fla. 3d DCA 1980). The ev1dence presented 1n the
instant case was totally circumstantlalu ' Noone saw who shot the‘
deceased. Noone witnessed an attemptedvxobbery._ The State
argued they had shown a prima facie'case‘of attempted robbery;
through the testimony of the two "Williams Rule" witnesses(T,Bélﬁ;
Yet. Gllnton denled any conspiracy to rob the deceased and the [

Court granted a judgment of acquittal as to the consplracy charg¥;.-»

Additionally, the “Wllllams Rule" testlmonykwae not probat1ve{i'x
of the attempted robbefy‘charge because the‘two offenses were
so dissimilari(éee Point I; supra). The State's theory'of

attempted robbery was speculatlve at best. Thompson V. State,

, Ed y ijr.. s XY E

276 So.2d 218(Fla.; 4th- Dk, 3973), Whitéhead v. State, 273 So0.2d

146 (Fla. 2d DCA 1973). : s, =

The rule regarding circdumstantial &vidence is well
settled and was suc¢inctly enunciated by’ this Court in Davis
v. State, 90 SOQ2d}629(Fla.l956):

"[Olne accused of a crime is presumed innocent
until proved guilty beyond and to the exclusion
of a reasonable doubt. It is the responsibility
of the State to carry this burden. When the
State relies upon purely circumstantial evidence
to convict an accused, we have always required
that such evidence must not only be consistent
with the defendant's guilt but it must also be
inconsistent with any reasonable hypothesis

of innocence. Head v. State, Fla.1952, 62
S0.2d 41, Mayo v. State, Fla. 1954, 71 So.

2d 899.

Evidence which furnishes nothing stronger

than a suspicion, even though it would

tend to justify the susplclon that the L
defendant committed the crime, it is not

. .
1l n . caoanizicl i on T+ 1.
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the actual exclusion of the hypotheéis of 5
innocence which clothes circumstantial evidence
with the force of proof sufficient to convict.
Circumstantial evidence which leaves uncertain
several hypotheses, any one of which may be
- sound and some of which may be entirely consis-
tent with innocence, is not adequate to sustain
a verdict of guilt. ‘ ‘ g
' Even though the circumstantial evidence is
sufficient to suggest a probability of guilt,
- it is not thereby adequate to support a con-
- viction if it is likewise consistent with a
‘reasonable hypothesis of innocence." 1Id.
at 631-632. '
The circumstantial evidence in the instant case was not incon-
sistent with other reasonable hypotheses of innocence.
First, Althea Glinton could have shot the deceased. Lik%
Appellant she was with the deceased shortly before his death.
Glinton lived with Appellant, so the cartridges found in and
around their residence are just as probative of her guilt as
Appellant’'s. In fact, there was no evidence presented‘by the
prosecution which points only'to Appellant, except for Glinton'f
testimony. That her testimony is highly suspect and should be f
rigidly scrutinized because of her plea to second degrée murder
cannot be overemphasized. But even more telling is the factf;:‘
that if Glinton did nothing more than what she testified to,
she_Was not guilty of anything, let alone second degree murder.
 Secondly, even assuming for argument purposes, that
Apellant did shoot the deceased, since the prosecution did not |
proﬁéf%ﬁ'nnaeilﬁing,feﬁpﬁyg‘éhébhost the evidence will support
I A T A Y A R . ‘ :
is second degree murder. There was evidence that the deceased
had ‘threatened Appellant with’a knife(T 761). Thus, the evi-

dence presented!byithgfggpgegu;ion does not exclude second‘degrae

=
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'murder’or even self’defense. “The c1rcumstances, taken as a”

‘fwhole, do not ‘exclude every reasonable hypothesrs of 1nnocence.q:

',_The State has failed to meet 1ts burden of legal suff1c1ency.
e '-',””:”; , However, even 1f thls Court finds the c1rcumstant1al
ev1dence was: legally suff101ent the welght of the ev1dence lS

";g, L SO’ far from conv1n01ng~as to requlre a new trlal "in the,

of Justlce."° Fla.R.APp.P. 9. l40(f), Fla App.R. 6. 16(b),Ai?f

_state, 117 SO 2d 473(Fla 1960). This Court has often ;eld Ao
new trlal 1s warranted where the ev1dence is uncertaln or 1nsub~v

v~stant1a1 and thus the 1nterests of Justlce demanded It‘ .Séénif; }‘“”}y_w;

.g lebs V. State, 337 So 2d 788(F1a 1976), Cordell-v.»State,

(157 Fla, 295, 25 So.2d 885(1946), CounCll v. State, 111 Flamf_f'“

:173,. 149 So. 13(1933), Platt v. State, 65 Fla.253, 61 so. 502

. L s,

BeCause of the'irreversible nature of the deathepenaity:vf
'thls Court has:recognlzedda COrrespondlngly greater need for
A -rellablllty 1n the nequL51te burden of proof before an 1nd1v1—

3 .

dhal max be convxcted and sentenced to death f Examples of thlS'V'

unlqueqneed for relxahILikyWCan be seen 1n several cases.‘_;n'_,

ER ;“"

Taylor V. State, 294 So 2d 648(Fla 1974), thls Court reversed

‘hthe death sentence and releld in part on . "at least the pO&Glbl-ﬂ;

;llty" that the defendant dld not: flre the fatal shot. f;g;?f,gw~l
4&552. The p0551b111ty of 1nnocence was agaln welghed by th

,'cburt-lnrAlford v. State, 307 Sso. 2d 433(F1a 1975)

‘f;. ity of an 1nnocent man belng sentenced to dle.ﬁ, At the very-' o
: . ; N - ’




least there até eubstantlal doubts left unresolved by the evi-
dence such that in the interests of justice Appellant should,no# o
be put to deatn. ‘ :
| \The evidence as a whole is circumstantial andvdées not
exclude every reasonable hypothesis of innocence. Appellant‘s
cOnvlctionxand death sentence cannot be upheld on the'basis‘of
such tenuous evidence. The 01rcumstant1al eV1dence presented
by the State is not suff1c1ently reliable to deprlve Tommy" Lee.
Randolph of life. At the very least, the interests of justice
demand - that Appellant be afforded a new tr1al o
o . poINT vIT |
THE EXECUTION OF APPELLANT'S DEATH éENTENCE
WOULD DEPRIVE}HIM OF LIFE WITHOUT DUE‘PROCESS
OF LAW AND .SUBJECT HIM TO CRUEL AND UNUSUAL
. PUNISHMENT IN VIOLATION OF THE UNITED STATES
' AND FLORIDA CONSTITUTIONS.
A

THE EXTREME PENALTY WAS ASSESSED AGAINST
TOMMY RANDOLPH WHERE THE TRIAL JUDGE
IMPROPERLY CUMULATED AGGRAVATING CIRCUM-
STANCES, ERRONEOUSLY FOUND THE AGGRAVATING
CIRCUMSTANCE OF "HEINOUS, ATROCIOUS, OR
CRUEL, " AND FAILED TO GIVE INDEPENDENT
MITIGATING WEIGHT TO ALL FACTORS IN
MITIGATION. '

The trial judge found three statutery aggravating dir— {;L
cumstances? the ~capital felony occurred while Appellant was

engaged in an attempt to. commlt robbery [§921. l4l(5)(d)}, the |

~e.

capital felony was committed for pecuniary ga1n[§921.l4l(5)(f)1
and the capital felony was especially heinous, atrocious or;v

cruel[§921.141(5) (h) ] (R 19-21).°
3

It should be noted here that the judge immediately sentenced

Tommy Lee Randolph to death following the jury's advisory recom~ T

o

—;30_




&

&3

As te the ﬂaég% two a&gravatlng c1rcumstances found by

ERE) | i,

¥ s o

. a -
e
o-.

*fhat such doubllng of aggravatlnq

the. judge, 4; 1s'ﬁbwfse%t1f;

i-’x

'clrcumstances is 1mproper. Robbery and pecunlary galn ‘refe *to'

’vthe same aspect of the offense and thus cannot be cumulated and ‘f& -

ﬂcan only be consrdered as constltutlng one aggravatlng“

;?stance. Provence V. State, 337 So: 2d 783 786(F1a 1976);

ielbson v. State, 351 So. 2di948 951 953(F1a 1977);‘Rlley v.fsta '

";365 So~2d 1o, 21(Fla 1979; Menendez v.‘State, 368 so.2d 1278,

‘1281(F1a;;979) See also Cbok V. State, 369 So 2d 1251 1256uy.

(Ala11979f Allow1ng such'deuble use of a s1ngle aggravatlng

factor would v1t1ate t¢_‘ tatutory aggravatlng circumstance’”‘ §

as constralnts upon capltal sentenc1ng dlscretlon and thus

;would v1olate the Elghth Amendment commands of Furman V. Geofg;

. o 408 U.S. 238(1972) i Accordlngly, the cumulatlon of the aggra—:’
.vatlng 01rcumetances of subsectlons(d) and (f) was 1mproper‘ ,

The remalnlng statutory aggravatlng c1rcumstance feund ‘~i
by the sentenc&ng judge was that the crime was- ”espe01ally b

heanous, atroc1ous or cruel,v The judge based thls flndlng

-on the follow;ng reasonlng.

. “... the crlme was espec1ally helnous, atr001ous,i.
-and cruel:in :that. the defendant ordered his
‘prostitute to plck ‘up ‘'one more trick' even
”though she was: physrcally ill. Also the fact
the victim ‘was gunned down for no apparent
reason other than maliciousness; the defendant

L ~showed no remorse whatever during the course "' [
o of his flve day trlal and as indicated:above, - "

;Footnote 3 cont1nued~

mendatlon and it was not until July 27 1978, some 13 days aft%ﬁrn-
- the sentence was ‘imposed, .that -the findlngs purportlng ) Just iy
it were- flled " See P01nt VII D, 1nfra._ ;
4.

Although the judge 'S flndlng of "no remorse" appears to- b paft” .
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the attempted robbery fxts lntO & planned
pattern and scheme: between the defendagt and:;
prostitute and/or other confederates._ ,

(R 20)

- Under the strlct quldellnes establlshed'by tth Gpurt,'

'"jState v. Dlxon, 283 30‘2d'1 Q(Ela 1973)

Thls €ourt has repeatedly st”d'

| 1141(Fla 1976), Rlley v. Stggg, 366 so. 2a 19;21,

e "‘“"ﬁ’

A

374 So. 2d 954, 958 959(Fla 1979),

640, 646(Fla 1980), cf Halllwell V.

1975) Recently thls Court agaln ruled such

‘clear that such use of non- statutory fac ).
improper. E.g. Riley v. State,’366zsb.2&'
- Menendez v. State, 368 50.2d 1278, 1281
ﬁampff'v.'State,,37l So.2d>1097}1009

a reasonable double. For a full. dlscussion of ‘the ev1dent'
OOnfllCtS ‘which undermine thlS partlcular factor, ee Poin:
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her éunshot wounds.“h Williams v.>State," :Soéd:, ,_Caée No;

50,666, Opinion filed June 12, 1980, 1980 Fla.Lw.Wk. S.Ct. Op.

302,304.. - ) R o
To uphold the flndlng of helnous, atrocious or'cruel

as an aggravatlng 01rcumstance would contravene State v. Dixon,

supra, and its progeny and would thus constltute "such a broad

and vague constructlon" of §921 l4l(5)(h) "as to v1oiate ‘the N

Elghth and Fourteenth amendments to the United States Constltu—

tion." Godfrey V. Georgla,  U.S. ; 100 S Ct 1759 1762
(1980). - - | : i
Accordlnqu; a substantial portlon of the underplnningSf
v"of the sentence 1s lnvalld iny,one aggravatrng c1rcumstance
was arguably proper*pursuant to.the statute —4 that the offense
"ocqurred whale Appellant was engaged in an attempt to commlt _
vrobbery.e Restlng the ultimate penalty solely upon the under—
-a;lylng felony of &ttempted robbery, however, would render .
vAppellant -8 deatheeentence dlsproportlonate and arbltrary.';o;
The use of the underlylng felony as an aggravatlng'c1r—

cumstance, where such. c1rcumstance would apply to every felony—

murder situation, would defeat‘the function of the statutory ‘

Footnote 5 continued-

“supra. To the extent the judge here and in the second ‘para- |
graph of his written findings(R 19) is relying. upgn Tommy'ﬁan-
dolph*s: character in aggravation, such a practlce has been =
consistently condemned by:this.Court. It is only aspect§ of

a defendant's character which fall squarely within the conflnesk S

of the factors enumerated in the statute Wthh may be con51dere .

in aggravation.

6As previously dlscussed the State's case regardlng the under—
lying felony of attempted robbery was . wholly c1rcumstant1al and ‘

a3




: sugra.w

valld

death penalty solely becaus"

Stated differently,‘ﬁbmmy Randolph has re’elved the

_E. g;, Wbodson V. North Cardllna, 4281U -F

423 U_S.

arbltrary and caprlclous as~applaed

Cf. Proffitt v. Florida

242 253(1976)

‘;Fecthpte 6-cht1hued::M}f

life ‘sentence. 'C
of this pOant however, we w1ll assqme that the

"E g. Kampff w7 ﬂstate, supra._f




The governing legal principles in the present robbery-
murder case are not unlike those expressed by this Court in re-
viewing capital sexual battery cases. In the present case, the
sentence is based solely upon the underlying felony =-- with
nothing to set it apart from other robbery-murder type cases.

Similarly, in Purdy v. State, 343 So0.2d 4(Fla.l1977) this Court

found that "nothing was shown to distinguish this crime from
any other violation of the same statute" and therefore concluded
that "to affirm the death penalty in this instance would mean
imposition of the death penalty for all individuals convicted
of this crime" which would be unconstitutional. Id.at 6. See

also Shue v. State, 366 So.2d 387(Fla.1978).  The North Caroling

Supreme Court applied similar reasoning in strikiﬁg the use of
the underlying felony as an aggravating circumstance. State v.
Cherry{ 257 S.E. 2d 551 (N.C. 1979). The Cherry court found
that the death penalty in a felony murder case would be dispro-
portionately applied due to the "automatic" aggravating circum-
stance, and thus struck the use of the underlying felony as an
aggravating circumstance. Id.

Thus, upholding Appellant's death sentence solely on the
basis of the one aggravating circumstance inherent in all
robbery-murder offenses would be unconstitutional.

The present case is strikingly similar to Kampff v. Statg

7This Court implicitly recognized in McCaskill v. State, 344 -
So.2d 1276,1280(F1a.1977) that all felony murders involving
‘robbery do not result in the death penalty and in fact few do.
Yet there are no standards and no guidance afforded to the ¥
sentencer, both jury and judge, to distinguish which among the
wide range of felony murder convictions should receive the

ltimate penalty and which should nof
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supra. Both cases 1nvolve the same trlal judge, the Honorable
Wallace Sample. Both cases Involve*lmmedlate sentené;yg by

the judge follow1ng adv1sory necommendatlons ofkgeath.} In

ﬂ

Kampff the judge had - found two aggravatlng01rcumstances - grea;ftf

risk of death tO»many persons£’§921.14l(5)(c) and espec1allyw'
heinous, atrocious or cruel, §921.141(5) (h). 37l'So.2d at
1009, This Court found both findings to be erroneous‘and oone
cluded that since "no aggravatlng c1rcumstances were sufflclenq-!'
- ly establlshed" the sentence of death- could not stand Id vat
1010. In the present case two of the three aggraVatlng cmrcum-if*
stances found by the judge are clearly erroneous. The~only " I
distinction between Kampff andthe present case 1s the presence
of one arguably proper aggravatlng factor -- one whlch is in-
herent 1n~everyvrobbery—murder. As we. have dlscussed afflrmanngf?
of Tommy 3andolph's death‘sentence based soley‘upon.the under— if
lying felony would be disproportionate and arbitﬁary._l?hus;v'
under this Court's deoiSionpin Kampff, the deathiseniéﬁce: |
cannot stand. “ S
That'the sentencing judge "found no statutory‘mitigating"
c1rcumstances does not make Appellant s death sentence valld
Flrst,‘as a matter of oonstltutronal law, a statute Wthh man-;*4
dates the'death sentence for every felony-murder unless thelb
defendant comes forward with proofiof statutory matlgatlng
circumstances would improperly Shlft the burden of proof to. th
defendant in every felony-murder case. Such a- death presump— '
tion where a life is at stake would deny due process of law,‘ﬁi

Mullaney v. Wilbur, 421 U.S. 684(1975), espeC1ally 1n the
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present case where the felony is the only aggravating circum-

stance. 1In Lockett v. Ohio, 438 U.S. 586(1978) the Court struck .

down the Ohio statute that presumed the death’sentence unless
one of the mitigating circumstances was established by the de-
fendant. Id. at 607. Significantly, the plurality opinion re-
served the question of whether the statute violated the Con-
stitution in requiring defendants to prove mitigating circum-
stances. Id. at n.16. Tb‘affirm the death sentence in the
present case would mean the burden of proof is shifted in‘
felony-murder cases. |
;SéCde;y;féhézzack;gfifipding of statutory mitigating
circumﬁtances byvthe.judgg dpes?not validate the death sentencs
becaus%éthétjuégézdiaénétigiVé?indépendent mitigating weight
to all'factgrg"iyggipigation;§§It is uncontrédicted that short
before the’incidéﬁt Toﬁmvaandolph, along with Althea Glinton,
had taken several doseé of heroin, While not excusing a¢de—
fendant's conduct, this Court has recognized that drug or al-

cohol ingestion can and should be considered in mitigation. Ij

Chambers v. State, 339 So.2d‘204, 208-209(Fla.1976) (England, J|

concurring), the death sentence was reversed in part because tHe
defendant was felt to have been under the influence of some
mental or emotional disturbance[§921.141(6) (b)] as a result of

the use of illegal drugs even though the evidence as to that

fact was confliéting. And in Buckrem v. State, 355‘Sof2d 111,
113(Fla.1977) this Court in reversing the defendéht's death
sentence recognized that intoxication can be a basis for a

finding of emotional or mental disturbance.  Finally in Kampff

3o




v. State, supra, chronic alcoholism was again recognized as

constituting a proper basis for finding emotional or mental
disturbance in mitigation. 355 So.2d at 1008,1010. Thus thé
fact that Tommy Randolph was under the influence of heroin on
the night in question should have been considered;ahd weighed
in mitigation. Although the judge apparently considered this‘
evidence as it related to whether the capacity of the defendant
to appreciate the crlmlnallty of his conduct was substantlally

1mpa1red[§921 141(6) (£)1 (R 21), it was not considered in re-

latlon to emotlonal or mental disturbance. In any event Locket

v. Ohio, 438 U.S. 58B§6b8(l513)'reéﬁires'that everything pre-

sented be glven "lndependent mltlgating weléht"lrrespectlve of

whether the evidence falls W1th1n the narrOW’parameters of a:

’partlcular statutory mrﬁigatlng c%rgpmstance,; See also Songer

V. State, 365 So.24 696,700(F1a.l978)(oplnlon on rehearing).

The judge's failure to do so'constitutes reversible'error and '

the sentencing errors cannot be found harmless.

This Court cons1dered the appllcablllty of harmless

5 .

error where. the trial court admits into ev1dence and welghs

improper aggravatrng factors in Elledge v. State,_346 So;2da
998(Fla.l977).” In Elledge, testimony regarding a confession
toeanother murder, for which therehad been no conv1ctlon, -was

allowedvin sentencing w1thout objection. This Court analyzed
the

the guestion of whether/errorwas harmless because of the lack '1

of objection and by looking to whether there were "substantlal o

additional aggravating circumstances“(emphasis supplied).: 1d.

_at 1002
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In the present case "substantial" additional aggravating

circumstances do not exist. aﬁhérb:iS?only one arguablywproper

murder cases and one whlch dees not carr? any ”add}tlonal acts ‘;”%
to set it apart from'the norm & The ultlmate penalty 1n:thls o

case rests on a very fine. thread, a tenuous balance at best

In this respect Elledgeis different than the,present.case.51n0ﬁ; o
three serious aggravating'circumstances.had been4found by the
judge including prioryviolent_felonies(murde;),;during the
commission of a rape, and heinous,atrocious and cruel. Id. at
1000~1001.

The balance in the prsent case is 1ndeed dellcate.. Alsc
weighing into the balance must be the exten31ve testlmony and
.- argument of nonstatutory aggravatlng factors(See P01nt VII B,;
tlnfra), and the effect of that 1mproper ev1dence on the ]ury.
The analysis of Elledge applles here-

"Would the result of the welghlng process
by both the jury and the judge have been SRR RN
different had the impermissible: aggravatlng e 'fﬁ‘
- factors not been present? We cannot know. -
Since we‘cannot know and since a man's life
is at stake, we‘are compelled to return this

case to the trial’ court;"(empha91s supplled)
346 So 2d at 1003: v

We llkew1se cannot know in the present case. Two of the three
'aggravatlng circumstances found by the sentenc1ng ]udge are 1nwd.
valid, with the one remalnlng belng 1nherent in all such casesW
The jury was allowed to hear plainly 1mproper evidence and argwf
ment and the judge did not welgh valid mltlgatlng ev1dence.v The

basis for Appellant s death sentence 1s too tenuous to flnd ths

-39-




errors harmless.

We are not unmindful that in Elledge this Court reversed
'because the sentencing judge, although not specifying any, had
stated he "weighed" mitigating circumstances. However, Elledée
does not hold that the only time a clear sentencing error will
be found harmful is when the sentencing judge finds staﬁuﬁory

mitigating circumstances. Elledge cannot be read to set up sudgh

a rigid mathematicel rule applicable,to every case and every

situation. While such a mechanical rule might be comforting'tc
some or easier to apply, it'canndt heve a piace where the ulﬁi-
mate penalty is imposed. = The unique need for reliability whexre

death is imposed mandates that each case be individually‘con;

sidered. See Lockett v. Ohie; supra, 438 U.S. at 604-605. rihef
need for reliability and the mandate of evehhandedness would
not be met if the death sentence were uphe;d in the present
case which involves only the underlfigggfelony,_:\inherent~in
every robbery-murder. .~“ . ) N “
Affirmance of the death sentence when 1ts.undefpinn1ngs
are invalid would flout the well—settled pr1nc1ple that a trlaJ
judge's ultimate flndlng or Judgment cannot stand 1f 1t is
based upon a combination of permissible and 1mpermlsslble com;
ponents in a manner whichfprecludes assurance that the same

finding would have been made on permissible'components alone.

E.g. Williams v. North Carolina,‘317 U.S. 287, 291-292(1942);

Thomas v. Collins, 323 U.S. 516, 528-529(1945); Street v. New

York, 394 U.S. 576, 585-88(1969); Bachellar v. Maryland, 397

U.s. 564, 569-571(1970). . _#
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To uphold the death sentence would deny due process
of law, would beidisproportionate and arbitrary and cdnstitutéy'
cruel and unusual punishment.

B
THE EXTREME PENALTY WAS ASSESSED AGAINST
TOMMY RANDOLPH WHERE THE PROSECUTOR RE-
PEATEDLY ATTEMPTED TO INTRODUCE NON-STATUTORY
AGGRAVATING FACTORS INTO EVIDENCE, CROSS-
. EXAMINED APPELLANT ON MATTERS BEYOND THE
SCOPE OF THOSE PRESENTED IN MITIGATION, AND
MADE PREJUDICIAL AND INFLAMMATORY ARGUMENTS S
OUTSIDE THE EVIDENCE PRODUCED AT THE SENTENCING ‘
HEARING .

The only evidence offered by the prosecution during ' .-
the penalty phase was the testimony of an attorney and four
exhibits (SR) purporting to represent convictions for non—violeﬁ(
felony offenses(T 927-930) . An objection by defense counsel
to the1r 1ntroduct1®n dn thezgrounde there was no proof that
any of the prior conv1ctlons 1nvolved vlolence and thus they -

R

were not proper as aggravatyng c1rqymstanpes under the statute.”
was sustained by the tr?a% 1udqe(T‘930)‘ THe prosecutor argueﬂ

2 & . O S,
that the jury could cons1der the conv1ctlons as negating the
mitigating circumstance of no significant hlstory of prlor o
crlmlnal act1v1ty[§921 '141(6) (a), Fla.Stat.(1977)1, but the
trial judge agreed with defense counsel that it would only be
admissible in rebuttal(T 930-931). The State then rested.
After Tbmmy Randolph testified solely as to his use of drugs
on the night in queetion, the'prosecﬁtion again attempted to
introduce the same prior convictions through the testimony of

his former attorney. An objection was again sustained(T 948~

950) . Not content with this the prosecution next called as'a
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rebuttal witnesstdna Plain'who in}feSPonse»to'a duestion as
‘to what she was d01ng w1th Tommy Randolph and Althea Glinton
}1n January 1978, stated they were 1nvolved in a robbery(T 950—7d
951). Again defense counsel objected on the basis that the
'-prosecutlon“was_offerlng noﬁproof,of a'prlor;conv1ctlon forja;flﬁ
violent felony bdt,was merélYitfyingﬁto show an lnvolvement_in’
criminal activi#yf Once morevthe judge sustained the obﬁectlon'
(T 951-952). | }' | | o

The prosecution's intent:was qﬁite clear. ’They‘Were
seeking‘to hase a death sentenceupon TommyiRandolph's past:
record of criminal act1v1ty even though they proffered not:”
one conviction for a v1olent felony(SR).* The State 1ntentlonal
on rebuttal sought to circumvent the trial judge's rullngs on

that type of evidence. The result was that the jury was‘erron-'

eously apprised~of highlydprejudicial non—statutorypaggravatin :,

factors. That the evidencefyas impefmissible in agg:avation}

as recognized by the trial judge, is so well settled as not. to

require further elaboration; See Provence v. State, 337 So.24 )

783, 786(Fla'l976)' It was. also improper"to attempt totintro—

duce . such ev1dence in the gulse of rebutting mltlgatlng EV1denﬁe;x

This" Court ﬁas recognlzed that use of evidence of non—v101ent
offenses 1s 1mproper for aﬁy‘pufpose, ‘unless the defendant
seeks to present ev1dence regardlng §921. l4l(6)(a) Mlkenas

V. State, 367 So 24 6@6(Fla &978), Fla. Stat Jury Instr (Crim. }

p. 83(1976) Similarly, Tennessee has 1nterperted 1ts capltal
sentencing statute to prohlblt introduction of evidence under‘

the guise of prospectlvely rebuttlng mltlgatlng evldence.
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Cozzolino v. State, 584 S.W. 2d 765(Tenn.1979). Nor was the

evidence admissible in rebuttal as no evidence was offered.
during the defense case regarding that particular mitigating
circumstance. | ‘ |
Not content with improperly apprising the jury of
Appellant's cgim;nal record,,;he prosecution cross-examined
Tommy ﬁ;ndolpﬁ &ﬂfmétﬁeréloﬁféfdé'those offered in mitigation,
therebg étE%ﬁ§tinq ?b?fqﬁée him‘tq prove aggravating circum-

stances for the State. In State v. Dixon, supra, this Court

Lo F e

condemned ‘such a éractidé'ihitﬂe‘following mannex:

Another advantage to the defendant in a
post-conviction proceeding, is his right to
appear and argue for mitigation. The
State can cross—-examine the defendant on
those matters which the defendant has
raised, to get to the truth of the alleged
mitigating factors, but cannot go beyond
them in an attempt to force the defendant
to prove aggravating circumstances for the
State. A defendant is protected from self-
incrimination through the Constitutions of
Florida and of the United States. Fla.
Const., art, I §9, F.S.A., and U.S. Const.,
Amend. V. In no event, is the defendant
forced to testify. However, if he does,
he is protected from cross-examination
which seeks to go beyond the subject
matter covered on his direct testimony and
extend to matters concerning possible aggra-
vating circumstances.

283 So.2d at 7-8.

Tommy Randolph testified in mitigation solely to his
use of heroin_on the night ih question(T 932-933). On cross-
examination the prosecution was permitted, over strenous ob-
jection, to ask Appellant>how many times he had been convicted,

Thus the prosecutor sought to have admitted into evidence
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through the back door what he had been prevented from admittin
through the front door. To allow‘such'testimony on the theory
it goesitn/gefehdant's credibility would be to place an un-
deniable chill on his exercise of the right to testify in miti- -
gation. Such a procedure alone would deny a defendant”due‘pro;
cess of law and constitute cruel and unusual punlshment:
The remainder of the cross-examinatlon consgisting of moie
than thirteen(13) pages of testimony contains much that was
intended to inflame the emotions of the jury and which was'
clearly beyond the scope of the two(2) pages of testimony
offered in mitigation. The prosecution compounded the preju-
dice during its final argument by telling the jury, over ob-
jection, that it could properly‘find in aggravatiOn both that
Appellant was convicted of an attempted robbery and that the
voffense was committed for pecuniafy gain(T4959-961). Further,
the prosecution argued that the offense wae'heinous; atrocious
or cruei(T 960-961) . Both arguments by the State were 1mproper,
RS T

as the settled law at the tlme of the trlal would not fairly

support the doubllng of robbery and pecuniarypgain nor that th

— =

offense was espe01ally heinous, atxocious or cruel. 'The prosen

S b E x;,.,

cution once again strés%ed Appellant's historyjof prlor crimin 1

activity which was 1mproper(T 962—963). Throughout the~rema1n
der of the argument the prosecutor ignored the rulings of the
Court, at one point so involved with his inflammatory tira@ea
that the Court cautiohed that he was flirting with a<mistria1f

(T 968-969).

The improper“testimohy, evidence and argument permeated|
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and irreparably talnted the penalty phase of this trial. 8""We
cannot know" whether: the result,ef the weighing process: by the
jury would have been different had the impermissible aggravating

factors not been present. Elledge v. State, supra, 346 So0.2d

at 1003. This Court shouldreverse tﬁe death sentence imposed

upon Tommy Randolph and reduce his’sentence to life imprisonmén#

or in the alternative remand for a new«penalty trial.
, tgy ‘

THE TRIAL JUDGE LIMITED HIS CONSIDERATION
AND THE JURY'S CONSIDERATION OF MITIGATING .
CIRCUMSTANCES TO THOSE ENUMERATED IN THE
STATUTE.

The requirement of individual sentencing determinations

in capital cases is nowwell eettled. E.g. Roberts (Harry) v.

Louisiana, 431 U.S. 633, 637(1977); Woodson.v. North Carolina,

428 U.S. 280(1976); Lockett v. ohio, 438 U.S. 586, 604 605(1978

That requirement is not 31mp1y a technical matter, but rather 1:’Lt

lies at the very heart of Elghth and Fourteenth Amendment

commands. The practical effects are of great 1mport, as"recog—

nized in Woodson v. Carolina, supra: .

A process that accords no significance

to relevant facts of the character and
record of the individual offender or the
circumstances of the particular offense
excludes from consideration in fixing the
ultimate punishment of death the possibility
of compassionate or mitigating factors
.stemming from the diverse frailties of
~humankind. It treats all persons convicted
‘of a designated offense not as uniquely in-
dividual human beings, but as members of a
faceless, undifferentiated mass to be

81he errors occurring during the penalty phase were again raiseﬁ b
by a Motion to Vacate the Death Sentence filed on July 27, 1978
(R 17-18). The trial court never ruled upon the motion. v
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subjected to the bllnd 1nfllctlon of the
‘penalty of death. Id at 305.

"An individualized sentencing determination is essential in
capital cases" and because the death sentence is "profoundly
different from all other penalties" the need for treating each
defendant  "with the respect due the uniqueness ofvthe individuaﬁf.'
is far more important than in non-capital cases." Lockett v.

Ohio, supra, 438 U.S. at 605.

Thus, individualized sentenéing is more than a technical
réquirement, it is a constitutional command. It requires that'r
"independent mitigating weight" be given to ali aépects of "the
"defendant's character and record and to circumstances of the
offense." To allow otherwise}would create "the risk that the_"
death penalty will be imposed in spite of factors which may cal]

for a less severe penalty." That risk is "unacceptable" where

"the choice is between life and death". Lockett v. Ohio, sﬁpra
438 U.S. at 604-605. |
In the present case the judge limited consideration of

mitigating circumstances EO'only those listed in the statute.

AL .

During the judge's final instructions to the jury he charged th
jury as follows:
"The mitigating circumstances which you

may consider, if established by the evidenceé
are these: [statutory circumstances] (T 976).

This limiting instruction is from the Florida Standard Jury

‘Instructlons 1n Crlmlnal Cases, Penalty Proceedlngs - Capltal

IThe Judge further limited the jury's con51deratlon by his
gratuitous comment, prior to reading. the statutory list of
mitigating circumstances, that"... again, there are some which
do not apply" (T 976). ' ' ‘
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Cases, 78-79(1976). 'The~language of the‘instruction doesbnot
allow the Jury to give: "1ndependent mltigatlng welght" to all
factors in mitlgation, The standard 1nstruction was promul—

.gated before the decisions in Proffitt V. Florida, supra,

Roberts (Harry) v. Louisiana, supra, and Lockett V. Ohlo, supr

and also prlor to thlS Court s clarifying decislon in Songer .

v, State, 365 So2d 696 700(Fla 1978) .

’That the judge may have allowed ev1dence of nonstatutory-'

mitigating c1rcumstances 15 of 11ttle avail in v1ew of the 1n-‘
structions to the jury that they: were to con31der only the
statutory mltlgating factors in determinlng whether Tommy

Randolph should live or‘die; Cf Christian v.'State, 272{802d

852,856 (Fla. 4th DCA 1973), Thusg ‘the jurors mayihaVe been

aware of nonstatutory mitigating factors, but they were.. spec1—
é

fically 1nstructed not to con51der them. ‘This Court has xeoog-

nized a real distinction between being’“aWare@of” .and- *cbﬁsid—_ =

ﬁés ’L_E B s Bod T £ 5 3,, *;- ,g’g

ering" sentencing factors and by 1ts dec131on recognized a cont

stitutional dlstlnction.l Alford v.'State, 355‘802d lOS(Fla,

1978), cert. den. 436 U. s 935(1978).

The judge's sentenCing order also clearly reflects that s

he con31dered only the- statutory mitlgatlng 01rcumstances in
sentencing Appellant toAdeath. The judge rev1ewed the‘"llsted

mitigating circumstances"fand-concluded that only two "conceiv

o1y

lOFurther demonstratlng‘the limiting nature of the preSent in-

struction is the fact that the proposed standard instructions
now pending beforethis Court for approval have recognized this
subsequent precedentby changing the language to read: "Among £}
mitigating circumstances you may consider, if established by t}
ev1dence, are: ..." Thus the restrictlve "these“ has been: om1t~
The i 3 . =




might have any application here..." (R 20). The judge clearly
limited himself and thejury to those mitigating factors set
forth in the statute."Thus,,appellant was denied due process

of law because of the failure of the sentencer to give indeﬁén-,L

dent mitigating weight to all factors offered in mitigation,;l

b
THE TRIAL JUDGE ERRED ‘BY GIVING UNDUE .
WEIGHT TO THE JURY'S ADVISORY RECOMMENDATION
AND BY IMMEDIATELY SENTENCING TOMMY RANDOLPH
TO DEATH FOLLOWING THAT RECOMMENDATION.;,_

The third and fourth steps in Florida's statutory sen—ewk*

tencing scheme require the reasoned experlence of the trial-

judge to be interposed hetween the emotions of jurors and a

death sentence. Section 921:141(3), Florida Statutes(1977),ef
provides:

Notw1thstand1ng the recommendation of a
majority of the jury, the court, after
weighing the aggravating and mitigating
circumstances, shall enter a sentence of
life 1mprlsonment or death, but if the
court 1mpoes a sentence of death, it shall
set forth in writing its- flndlngs upon
which the- sentence of death is based as to
the facts., :

This Court interpreted this section in State v._Dixon,‘283}50;L3"'
2d 1(Fla.1973) in the following manner:

The third step added to: the process of
prosecutlon for capital crlmes is that the

Footnote 10 contlnued

ation of. "any other aSpect of the defendant s character or
record, and any other:circumstances of the offense."

11The judge s failure to consider nonstatutory mitigating evi-
dence is understandable due to the amblgulty surroundlng thls

Court's opinion in @
However, bhoth Locke




trial judge actually determines the sentence to
be imposed--guided by, but not bound by, the
findings of the jury. To a layman, no capital
crime mightappear to be less than heinous, but

a trial judge with experience in the facts

of criminality possesses the requisite knowledge
to balance the facts of the case against the
standard criminal activity which can only be
developed by involvement with the trials of
numerous defendants. Thus the inflamed emotions
of jurors can no longer sentence a man to die;
the sentence is viewed in light of judicial
experience.

The fourth step required by Fla.Stat. §921.141,
F.S.A., is that the trial judge justifies his
sentence of death in writing, to provide the
opportunity for meaningful review by this Court.
Discrimination or capriciousness cannot stand
where reason is required, and this is an
important element added for the protection of
the convicted defendant. Not only is the
sentence then open to judicial review and
correction, but the trial judge is required
to view the issue of life or death within
the framework of rules provided by the
statute.

The actions of the sentencing judge in the instant case dero-
gated these important safeguards.

The jury returned an advisory verdict on July 14, 1978
recommending that Judge Wallace Sample impose the death penalty
(R 13; T 982). Immediately following reception of the verdict
and the polling of the jury Judge Sample sentenced Tommy

Randolph to death (T 982-~987). No findings of fact or conclu-

Footnote 11 continued:
in Songer v. State, 365 So3d 696,700(Fla.1978) hold that all

evidence of nonstatutory mitigating factors must be given indet

pendent mitigating weight. This trial occurred after the

apparent express limitation in Cooper, but before the subsequeq

reinterpretation of Cooper in Songer. Therefore, at the very
least a fatal ambiguity is present. o ‘

t
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later, on July 27, 1978, that Judge Sample's Findings in
Support of Sentence of Death were filed(R 19-21).

In Ross v. State, 384 So2d 1269(Fla. 1980) this Court

reversed the defendant's death sentence and remanded to the
trial judge because the court had given undue weight to the
jury's recommendation of death. This Court found in Ross that
the trial court did not make an independent judgment as to
whether or not the death penalty should have been imposed; but
rather felt bound by the jury's recommendation of death; Id.
at 1275. Because this procedure violated the clear language of

§921.141(3) as interpreted in State v. Dixon, supra, this Court

reversed.

In the instant case the trial judge's actions indicate
a similar procedure. Judge Sample did not make an independent
judgment as to whether the death penalty should be imposed.
There is nothing to show that he independently weighed the
aggravating and mitigating factors before imposing sentence.
To the contrary, the immediate sentencing following the jury's
advisory verdict indicates the recommendation was controlling.
Additionally, the immediate sentencing violated the statutory

safeguard requiring written findings in support of a death

12Tommy Randolph is the fifth person Judge Sample has sentenced
to die. All five death sentences were imposed immediately
following jury recommendations of death. See Adams v. State,
341 So2d 765(Fla.1977) (death sentence affirmed); Aldridge v.
State, 351 So2d 942(Fla.1977) (death sentence affirmed); Kampff
"v. State, 371 So2d 1007(Fla.1979) (death sentence reversed to
Iife); vVasil v. State, 374 So2d 465(Fla.1979) (death sentence
reversed to life). Shortly following this case Judge Sample
explained why he followed the jury's recommendations in all fiye

cases: "I figure two heads are better than one. I don't have gny
Godmgivan powe - again h aioxri of the Jurv."”" Palm

Beach Post-Times, at 2, col. 1.
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sentence. Judge Sample did not "view the issue of life or deat

within the framework of rules provided by the statute." State

v. Dixon, sﬁpra,'at 8. See also Magill v. State,‘383 So2d 901,
904-905(Fla.1980). The fact that the findings were not made
until some thirteen dayé after sentencing lends support to this

13 The summary decision to impose the death sentenfe

conclusion,
was particularly inappropriate in this case in light of the

existence of only one arguably proper aggravating factor which
factor is inherent in all felony murders. Thus, unlike the

situation in King where the existence of an overwhelming number
of properly found aggravating factors makes any error which may]
have occurred by immediate sentencing harmless beyond a reason-
able doubt, the present death sentence rests on a very tenuous
base with only one arguably proper aggravating factor. Becauss
the trial judge violated the safeguards set forth by §921.141

(3) as interpreted in State v. Dixon, supra,14 this Court shouﬂp

vacate the death sentence imposed on Tommy Randolph.

13this court's decision in King v. State, So2d  (Fla.l980)
Case No. 52,185, Opinion filed May 8, 1980, 1980 Fla.Lw.Wk.S.
Ct. Op. 239, wherein it was held the trial judge in that instarnce
had not made a summary decision is distinguishable. In Kin
the judge at the time he imposed sentence stated he would file
his written findings three days later. The order was in fact
filed on that date. This Court found that the judge's written
findings "reflect a specific application of the facts to the
statutory aggravating and mitigating circumstances." 1980 Fla.
Iw.Wk.S.Ct.Op. at 241. The judge had found six aggravating
circumstances to outweigh the lone mitigating circumstance of
age. In affirming this Court held that all six aggravating
factors were properly found.

14Both errors were raised in the Motion to Vacate the Death
Sentence filed after the trial on July 27, 1978(R 17-18). No
ruling was ever entered regarding the motion.
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THE FLORIDA CAPITAL SENTENCING STATUTE IS
UNCONSTITUTIONAL ON ITS FACE AND AS APPLIED.

The Florida capital sentencing scheme denies due process
of law and constitutes cruel and unusual punishment on its face
and as applied for the reasons discussed herein. The issues ar+
presented in a summary form in recognition that this Court has
specifically or impliedly rejected each of these challenges to
the constitutionality of the Florida statute and thus detailed
briefing would be futile. However, Appellant does urge recon-.
sideration of each of the identified constitutional infirmities

The Florida capital sentencing scheme fails to.provide
notice to the capital defendant of the aggravating circumstance
-upon which the State intends to rely, and thus denies due procegs

of law. See Cole v. Arkansas, 333 U.S. 196(1948).

‘'The capital sentencing statute in Florida fails to pro-
vide any standard of proof for determining that aggravating

circumstances "outweigh" the mitigating factors. Mullaney v.

Wilbur, supra.

The aggravating circumstances in the Florida capital
sentencing statute have been applied in a vague and inconsis-

tent manner. See Godfrey v. Georgia, supra.

Execution by electrocution is a cruel and unusual punish

ment.

The Florida capital sentencing statute does not mandate
a unanimous jury or a substantial majority of the jury thus re-

sults in the arbitrary and unreliable application of the death
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sentence and denies the right to a jury and to due process of
law. |

The Florida capital sentencing system allows exclusion
of:jurois for their views on capital punishment which unfairiy
results in a jury which is prosecﬁtion prone deﬁiés the right

to a fair cross-sectionof the community. See Witherspoon v.

Illinois, 391 U.S. 510(1968).

POINT VIII

THE TRIAL ADJUDICATION AND SENTENCING OF
APPELLANT FOR ATTEMPTED ROBBERY CONSTITUTED
DOUBLE JEOPARDY.

Appellant was convicted of first degree murder and
attempted robbery and sentenced on both charges(R 14,15). The
first degree murder conviction was based solely on felony
murder, the underlying felony being the attempted robbery.

As we have previously discussed in Point VI, supra, the evi-

dence regarding the attempted robbery was legally insufficient
However, assuming only for this issue that the evidence preseny
ted was sufficient to support the attempted.robbery, Appellant

conviction and sentence for attempted robbery violated the

double jeopardy clause and must be vacated. See State V.

Pinder, 375 So2d 836(Fla.1979).
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CONCLUSTON

For the foregong reasons, Appellant respectfully
requests this Honorable Court to Vacate the Judgment ¢f;an—
viction and Sentence of Death in the above-styled cause.

Respectfully submitted,

RICHARD L. JORANDBY

Public Defender

15th Judicial Circuit of Florida
13th Floor Harvey Building

224 Datura Street

West Palm Beac Florida 33401

Aoy

sistant Publj efender

J

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy hereof has been furnished
by courier to Honorable Robert Bogen, Assistant Attorney
General, 111 Georgia Avenue, Elisha Newton Dimick Building,

West Palm Beach, Florida, this QH day of October, 1980.

s,

o

o S

-54-




