
I N  THE 

STATE OF FLORIDA, 

P e t i t i o n e r ,  

LEONARD G. FERRO, 

Respondent. 

SUP REME COURT OF FLORIDA 

I 

PETITION FOR WRIT OF CERTIORARI 

A. BASIS FOR INVOKING JURISDICTION 

COMES NOW P e t i t i o n e r ,  S t a t e  of  F l o r i d a ,  and pu r suan t  

t o  F l o r i d a  C o n s t i t u t i o n ,  A r t ' i c l e  V ,  S e c t i o n  3  (b )  (3 )  and 

F l o r i d a  Rules of  Appe l l a t e  Procedure 9.100 and 9.030 (a) (2)  (B) 

f i l e s  t h i s  P e t i t i o n  seek ing  review by t h i s  C o u r t ' s  c e r t i o r a r i  

j u r i s d i c t i o n  i n  t h a t  t h e  lower c o u r t  e n t e r e d  an o r d e r  p a s s i n g  

upon a  matter which, upon f i n a l  judgment, would be d i r e c t l y  

rev iewable  by t h e  Supreme Court :  v i z :  d e c l a r e d  S e c t i o n  322.261 

and S e c t i o n  322.262, F l o r i d a  S t a t u t e s  u n c o n s t i t u t i o n a l .  

B. FACTS UPON WHICH PETITIONER RELIES 

Respondent F e r r o  was charged by Uniform T r a f f i c  

C i t a t i o n  Number 531-719 wi th  d r i v i n g  wh i l e  under t h e  

i n f l u e n c e  i n  v i o l a t i o n  of Sec t ion  316 .193(1) ,  F l o r i d a  

S t a t u t e s ,  by c i t a t i o n  numbered 531-720 w i t h  d r i v i n g  w i th  

unlawful  a l c o h o l  blood l e v e l  i n  v i o l a t i o n  of  S e c t i o n  316.193(3) ,  

F l o r i d a  S t a t u t e s ,  and by c i t a t i o n  numbered 531-721 wi th  

r e f u s a l  t o  t a k e  a second b r e a t h a l y z e r  t es t  i n  v i o l a t i o n  

of  S e c t i o n  322.261 ( 1 A )  , F l o r i d a  S t a t u t e s .  [Appendix 1-31 

Respondent f i l e d  a  Motion t o  Suppress  because  of  

improper d e l g a t i o n  o f  a u t h o r i t y  and a n o t h e r  motion t o  supp re s s  

based on F i f t h  Amendment grounds. [ ~ p p e n d i x  4-71 

On May 23, 1979, t h e  t r i a l  judge g r a n t e d  t h e  Motion 

t o  Suppress evidence because  of  improper d e l g a t i o n  of 

a u t h o r i t y  and a l s o  r u l e d  t h a t  any a s s e r t i o n  of  F a i l u r e  t o  



Properly  Incorpora te  Mate r i a l  by Reference was rendered Moot. 

[Appendix 9-23] 

C. NATURE OF RELIEF SOUGHT 

P e t i t i o n e r ,  S t a t e  of F l o r i d a ,  r e q u e s t s  t h i s  Court 

provide c e r t i o r a r i  review a s  provided i n  t h e  aforementioned 

c o n s t i t u t i o n a l  and r u l e s  of procedure provis ions  and f o r  an 

o rde r  quashing t h e  lower c o u r t ' s  r u l i n g  which he ld  Sec t ions  

322.261 and 322.262, F l o r i d a  S t a t u t e s ,  uncons t i tu t iona l .  

ISSUE 

WHETHER SECTION 322.261 AND 

322.262, FLORIDA STATUTES ARE 

UNCONSTITUTIONAL? 

D. ARGUMENT Y 

The lower c o u r t  e r r e d  i n  concluding t h e  s t a t u t e s  

c o n s t i t u t e  improper de lega t ion  of a u t h o r i t y .  P e t i t i o n e r  

a t t a c h e s  h e r e t o  a s  e x h i b i t  I t h e  b r i e f  f i l e d  i n  Kelly v. F l o r i d a ,  

Case No. 56,509 pending before  t h i s  Court.  For b r e v i t y  sake,  

p e t i t i o n e r  inco rpora t e s ,  by r e fe rence ,  t h e  argument conta ined  

t h e r e i n  and makes t h e  same a p a r t  hereof .  (See pages 6 through 

20 of Kelly b r i e f )  

CONCLUSION 

WHEREFORE, P e t i t i o n e r  prays  t h a t  t h i s  Honorable Court g r a n t  

c e r t i o r a r i ,  quash t h e  o r d e r  of t h e  lower c o u r t  and d e c l a r e  

Sec t ions  322.261 and 322.262, ~ l o r i d a  S t a t u t e s ,  c o n s t i t u t i o n a l .  

Respec t fu l ly  submit ted,  

J I M  SMITH 
ATTORNEY GENERAL 

A s s i s t a n t  Attorney General 
1313 Tampa S t r e e t - S u i t e  804 
Park Trammel1 Bui lding 
Tampa, F l o r i d a  33602 

Counsel f o r  P e t i t i o n e r  



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a  t r u e  copy of t h e  foregoing has 

been furnished,  by U.S .  Mail, t o  Paul Cas tag l io la ,  Esquire ,  

3805 Cen t ra l  Avenue, P o s t  Of f i ce  Box 11747, S t .  Pe tersburg ,  

F lo r ida  33733, on t h i s  t h e  11th  day of June,  1979. 

O f  Counsel f o r  P e t i t i o n e r  


