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POINT 

55322.261 and 322.262, Fla. Stat. (1977), in 
delegating certain functions to the Depart- 
ment of Health and Rehabilitative Services 
and the Department of Highway Safety and 
Motor Vehicles, violates Art. 11, Sec.3 of 
the Constitution of the State of Florida by 
failing to set forth adequate standards of 
legislative policy to guide the agencies in 
the performance of those functions. 



ARGUEMENT 

There can be no question that the 1eg.islature of the 

State of Florida has both the right and the obligation to enact 

laws to protect the safety and welfare of citizens who use and 

enjoy the streets and highways of this state. Certainly, the 

prohibition of driving upon those streets and highways by persons 

who are unfit to do so is a valid exercise of that authority. 

This inherent authority is not the subject of the present inquiry. 

Having conceded the legitimacy of the power of the legislature 

to act in that area, however, does not forgive the violation by. 

the legislature of limitations placed upon it by the Florida 

Constitution. Specifically, Art. 11, 53, Fla.Const. provides: 

"Branches of Government. - The powers of the 
State government shall be divided into legis- - - 

lative, executive and judicial branches. No 
person belonging to one branch shall exercise 
any powers appertaining to either of the other 

11 branches unless expressly provided herein.. 

The violation of this provision is particularly grevious where, 

as in the instant case, the subject of the violation concerns 

the very evidence to be used against an accused in a criminal 

prosecution. 

5316.193(1), Fla. Stat. (1977), makes it a crime for a 

person to drive or control any vehicle in this state while under 

the influence of an intoxicant to the extent his normal faculties 

are impaired. Subsection (3) of that same section makes it a 

crime for a person to drive or control a vehicle with a blood 



alcohol level of 0.10 percent or above. The Respondents are 

charged with both offenses. As to a prosecution under 8316.193(1), 

Fla. Stat. (1977), the legislature has provided that the admission 

of chemical test results into evidence gives rise to certain 

announced evidentiary presumptions regarding an accused's degree 

of influence or intoxication. §322.262(2), Fla. Stat. (1977), the 

chemical test result is an essential element of the offense itself 

and must be admitted into evidence against the accused to secure 

a conviction. The admission of such results into evidence depends 

largely upon the three following statutory provisions: 

11 . . .  An analysis of a person's breath, in 
order to be considered valid under the pro- 
visions of this section, must have been 
performed according to methods approved by 
the Department of Health and Rehabilitative 
Services. For this purpose, the department 
is authorized to approve satisfactory tech- 
niques or methods. " § 322.261 (1) (b) 1, Fla. 
Stat. (1977). 

"The test determining .the weight 'of alcohol 
in the Defendant's blood shall be adminis- 
tered at the direction of the arresting offi- 
cer in accordance with rules and regulations 
which shall have been adopted by the depart- 
ment. Such rules and regulations shall be 
adopted after public hearing, and shall specify 
precisely the test or tests which are approved 
by said department for reliability of result 
and facility of administration and shall pro- 
vide an approved method of administration 
which shall be followed in all tests given un- 
der this section. " §322.261(2) (a) , Fla. Stat, 
(1977) . 
"Chemical analyses of the person's blood or 
breath, in order to be considered valid under 
the provisions of this section, must have been 
performed according to methods approved by the 
Department of Health and Rehabilitative Services 



and by an ind iv idua l  possessing a  v a l i d  
permit  i s sued  by t h e  department f o r  t h i s  pur- 
pose.  The Department of  Health and Rehabi l i ta -  
t i v e  Services  i s  author ized  t o  approve s a t i s -  
f a c t o r y  techniques o r  methods, t o  a s c e r t a i n  
t h e  q u a l i f i c a t i o n s  and competence of  i n d i v i -  
duals  t o  conduct such analyses ,  and t o  i s s u e  
permits  which s h a l l  be s u b j e c t  t o  te rminat ion  
o r  revocat ion  a t  t h e  d i s c r e t i o n  of  t h e  Depart- 
ment of  Heal th and R e h a b i l i t a t i v e  Services" ,  
§322.262(3), F la .  S t a t .  (1977) 

By t h e  f i r s t  provis ion  c i t e d ,  the  L e g i s l a t u r e  de legates  

t o  t h e  Department of Health anC R e h a b i l i t a t i v e  Se rv ices ,  h e r e i n -  

a f t e r  r e f e r r e d  t o  a s  HRS., t h e  t a s k  of  approving " s a t i s f a c t o r y  

techniques o r  methods" f o r  chemical b r e a t h  t e s t i n g .  There is  

no d i r e c t i v e  language whatsoever accompanying t h a t  delegat ion 

t o  guide HRS i n  i t s  t a s k .  Rather ,  the  p o l i c i e s  which a r e  t o  

guide HRS i n  deciding which techniques and methods should be 

"approved" a r e  l e f t  up t o  HRS. A l l  t h e  l e g i s l a t u r e  has  indica-  

t e d  i s  t h a t  they must be  " s a t i s f a c t o r y " .  

By t h e  second provis ion  c i t e d ,  t h e  L e g i s l a t u r e  de lega tes  

t o  t h e  Department of Highway Safe ty  and Motor Vehic les ,  he re in -  

a f t e r  r e f e r r e d  t o  a s  DHSMV, t h e  t a s k  of s e t t i n g  f o r t h  the  r u l e s  

and r e g u l a t i o n s  which a r e  t o  govern t h e  admin i s t r a t ion  of chemical 

blood t e s t i n g .  See §322.01(11),  F l a . S t a t .  (1977) f o r  d e f i n i t i o n  

o f  "department". By i t s  d i r e c t i v e ,  t h e  L e g i s l a t u r e  does i n d i c a t e  
', 

t o  t h e  DHWMV t h a t  such r u l e s  and regu la t ions  can be adopted o n l y  

a f t e r  pub l i c  hea r ing  t h a t  t h e  t e s t s  approved must b e  p r e c i s e l y  

s p e c i f i e d ,  and t h a t  t h e r e  i s  t o  be  an approved method of adminis- 

t r a t i o n  of  t h e  t e s t s  s ,e lec ted  which w i l l  b e  followed i n  a l l  c a s e s .  

These i n d i c a t i o n s ,  however, do n o t  inform t h e  agency of the  l e g i s -  



l a t i v e  p o l i c i e s  which a r e  t o  guide t h e  performance of t h e  

ass igned t a s k  -of "approving" t e s t s  and methods of administra- 

t i o n .  Regarding approval of t e s t s ,  the  agency can look to  

" r e l i a b i l i t y  of  r e s u l t  and f a c i l i t y  of adminis trat ion" under 

t h i s  s e c t i o n ,  but  t h e  quoted language f a l l s  f a r  s h o r t  of  pro- 

v id ing  adequate s tandards .  The agency, under the  delegat ion 

a s  worded, c l e a r l y  has t h e  d i s c r e t i o n  t o  approve t e s t s  which 

a r e  l e s s  r e l i a b l e  than o t h e r s  a v a i l a b l e  i f  t h e  t e s t  can more 

e a s i l y  and cheaply be adminis tered.  The agency i s  given t h e  

d i s c r e t i o n  t o  decide which i n t e r e s t  should p r e v a i l  where t h e r e  

i s  a  c o n f l i c t .  The v e s t i n g  of such u n r e s t r i c t e d  d i s c r e t i o n  i n  

t h e  agency cannot be t o l e r a t e d  where, a s  h e r e ,  t h e r e  i s  involved 

t h e  r i g h t  of one accused t o  have only competent and r e l i a b l e  

s c i e n t i f i c  evidence o f f e r e d  a g a i n s t  him i n  a  c r iminal  prosecu- 

t i o n .  

I n  the  t h i r d  provis ion  c i t e d ,  t h e  a v a i l a b i l t y  of the  

e v i d e n t i a r y  presumptions i s  made dependant upon t h e  performance 

of  chemical blood o r  b r e a t h  analyses  according t o  "methods ap- 

proved" by HRS and by an ind iv idua l  wi th  a  v a l i d  permit .  The 

L e g i s l a t u r e  de legates  t o  HRS t h e  t a s k  of  approving " s a t i s f a c t o r y "  

techniques of  methods f o r  such analyses ,  of s e t t i n g  f o r t h  the  

q u a l i f i c a t i o n s  of  persons who a r e  t o  be  permit ted t o  perform such 

ana lyses ,  and t o  i s s u e  permits f o r  the  same. Once again,  the  

g ran t  of  a u t h o r i t y  t o  t h e  agency gives no i n d i c a t i o n  a s  t o  what 

p o l i c i e s  a r e  t o  guide i t  i n  deciding what method i s  a  " s a t i s f a c -  



tory" one such tha t  it  could be "approved". 

Ar t i c l e  11, Section 3, Fla.  Const. i s  an express l i m i t a -  

t i o n  preventing each branch of the  government of the  S ta t e  from 

s h i f t i n g  the performance of t h e i r  cons t i tu t iona l ly  assigned 

functions t o  any o ther  branch. This provision i s  the  source 

of the so-called doctrine of non-delegation. The doctrine as 

i t  r e l a t e s  t o  the Legislature i s  c l a s s i ca l ly  formulated i n  F lor ida  

i n  the words of Jus t i ce  Whitfield i n  Bailey v. Van P e l t ,  78 

Fla.  337, 82 So. 789 (1919) : 

"The l e g i s l a t u r e  may not delegate the 
power t o  enact a  law o r  to  declare what 
the law s h a l l  be, o r  t o  exercise an un- 
r e s t r i c t e d  discret ion i n  applying a  law; 
but i t  may enact a  law complete i n  i t s e l f  
designed t o  accomplish a  general purpose, 
and may expressly authorize designated 
o f f i c i a l s  within va l id  l imi ta t ions  t o  pro- 
vide ru les  f o r  the  complete operation and 
enforcement of the law within i t s  expressed 
general purpose, and may expressly authorize 
designated o f f i c i a l s  within d e f i n i t e  va1i.d 
l i m i t a t i t i o n s  t o  provide ru les  and regula- 
t i ons  f o r  the  complete operation and enforce- 
ment of the  law within i t s  expressed gener- 
a l  purpose. This pr inc ip le  of the law i s  
pecul iar ly  applicable to  regulat ions under 
the ,po l ice  power, s ince  the  complex and 
ever- changing conditions t h a t  at tend and 
a f f e c t  such matters make i t  impracticable 
f o r  the l e g i s l a t u r e  t o  prescribe a11 necessary 
ru les  and regulat ions .  " 

Essent ia l ly ,  the  doctrine guarantees t h a t  the fundamental 

and primary policy decisions underlying a  law w i l l  be made by 

the Legis la ture  i . e .  by those persons t o  whom t h a t  r e spons ib i l i t y  

was entrusted by the e lec tora te .  That doctr ine i s  v iola ted 

where the Legis la ture  i n  enacting a  law permits those charged 



with the r e spons ib i l i t y  of enforcing i t  t o  exerc ise  primary 

and independent d i sc re t ion  i n  del ineat ing policy and such 

act ion of the l e g i s l a t u r e  i s  unconst i tu t ional .  In the  i n s t a n t  

case,  i t  i s  j u s t  such a delegation by the  Legis la tu re  of t h i s  

primary and independent d i sc re t ion  t o  HRS and to  t he  DHSMV 

t h a t  renders $322.251 and 5322.262, Fla.  S t a t .  (1977) unconsti-  

t u t i o n a l .  These agencies a r e  t o l d  t o  perform c e r t a i n  funct ions  

i . e .  t o  approve "techniques and methods", t o  approve " tes ts" ,  

and t o  approve "methods of administration". However, r a t h e r  

than ou t l i ne  f o r  the agencies the  polices which a r e  t o  guide 

them i n  performing these functions,  these agencies a r e  t o ld  . 

I I only t h a t  the  methods and t e s t s  they approve must be s a t i s f a c -  

tory" o r  t h a t  they may consider " r e l i a b l i l i t y  of r e s u l t  and 

f a c i l i t y  of adminis t ra t ion."  

Pas t  decisions of t h i s  Court have he ld  i nva l id  as v io l a -  

t i v e  of the  doctr ine of non-delegation both ordinances and 

s t a t u t e s  containing language which s imi l a r ly  f a i l e d  t o  provide 

any meaningful guidance t o  the  adminis t ra t ive  body involved. 

Drexel v. City bf Miami Beach, 64 So.2d 317 (Fla.  1953), he ld  

inva l id  a  c i t y  ordinance which gave the c i t y  counsel t he  power 

t o  grant  o r  deny permits f o r  construct ion of parking garages 

"a f t e r  a  publ ic  hearing a t  which due considerat ion s h a l l  be given 

t o  the  e f f e c t  upon t r a f f i c  of the proposed use . .  ." t h e  court 

noted the  language could be construed t o  allow a l l  manner of 

l a t i t u d e  i n  the granting o r  denying of permits.  The ordinance 



l e f t  up t o  each member of t he  counci l  t o  decide when the  t r a f f i c  

problem was "duly considered". North Bay Vi l lage  v. Blackwell, 

88 So. 2d 524 (Fla .  1956) inva l ida ted  an ordinance which des ig -  

na ted  c e r t a i n  business  d i s t r i c t s  and i n  one such d i s t r i c t  permit-  

t e d  gas s t a t i o n s  "subject  t o  approval of l oca t i on  and s i t e  b y  

a c t i on  of Council". The Court found t he  a c t  ves ted  completely 

a r b i t r a r y  and un fe t t e r ed  au tho r i t y  i n  the Council. Delta Truck 

Brokers, Inc .  v .  King, 142 So.2d 273 (Fla.  1962) involved a 

provis ion  i n  the  s t a t u t e  r egu l a t i ng  t h e  l i c ens ing  of auto t r a n s -  

po r t a t i on  brokers which permi t ted  t h e  commission involved t o  

' 'reasonably a l t e r ,  r e s t r i c t ,  o r  modify t he  terms and provis ions  

of any such l i c e n s e  o r  impose r e s t r i c t i o n s  on such t r a n s f e r  

where the  pub l i c  i n t e r e s t  may be b e s t  served thereby."  The C. ilrt 

s t ruck  down the  de legat ion  a s  one which allowed t h e  Commission 

"unlimited d i s c r e t i o n  i n  forming i t s  opinion a s  t o  when-and how 

' the  pub l i c  i n t e r e s t  may b e s t  be  served1 I'  no t ing  t he  l e g i s l a t u r e  

had f a i l e d  i n  any degree t o  l ay  down" a r u l e  which def ines ,  even 

genera l ly ,  what cons i tu tes  t h e  publ ic  i n t e r e s t . "  The power t o  

decide t h a t  was impermissibly given t o  t h e  Cornmissison. Dickinson 

v.  S t a t e ,  227 So.2d 36 (Fla .  1969) d e a l t  wi th  a s t a t u t e  d e t a i l i n g  

the  requirements involved i n  secur ing  a l i c ense  t o  opera te  a ceme- 

t a r y .  The s t a t u t e  was he ld  i n v a l i d ' i n s o f a r  a s  i c  d i rec ted  t h e  

agency involved t o  i nves t i ga t eA  " the  need f o r  a cemetary i n  t h e  

community t o  be loca ted ,  g iv ing  cons ide ra t ion  t o  the  adequacy of 

e x i s t i n g  f a c i l i t i e s  and t he  need f o r  f u r t h e r  f a c i l i t i e s  i n  t h e  

a r ea  t o  be served.  It was concluded t h a t  without d e f i n i t i o n  o f  

the  "need f o r  a cemetary" o r  "need f o r  f u r t h e r  f a c i l i t i e s "  the 



s t a t u t e  conferred d i s c r e t i on  t o  grant  o r  deny l icenses  without  

guides of accountabi l i ty .  

Harrington and Company, Inc.  v.  Tampa Port Authority,  358 

So. 2d 168 (Fla .  1978) gave the  Court occasion t o  review a  s t a t u t e  

allowing the  por t  au thor i ty  t o  "grant such number of l i c enses  

t o  competent and trustworthy persons t o  a c t  as  stevedores i n  

the  por t  and harbor as i t  may deem necessary, having due regard  

t o  the business of  the  por t  and harbor ."  The s t a tu to ry  language 

quoted was inva l ida ted  such a  delegai ton of undefined power being 

described as  "tantamount t o  an abdicat ion of [ t he  Leg is la tu re ' s ]  

lawmaking respons ib i l i ty" .  

Simil 'ar ly,  allowing HRS and the DHSPN t o  approve t e s t s ,  

methods, o r  techniques t h a t  they deem "sa t is fac tory"  e s s e n t i a l l y  

leaves the decision a s  t o  what w i l l  be s a t i s f a c t o r y  sole ly  t o  

the decision of the  agencies involved. The agencies need on ly  

be s a t i s f i e d .  The quest ion i s  of what i t  i s  t h a t  they must 

s a t i s f y  themselves before approval may be given? The l e g i s l a -  

t u r e  i n  two provis ions ,  §322.261(1) ( b ) l  and §322.262(3), F la .  S t a t .  

(1977) f a i l s  t o  provide any ind ica t ion  a t  a l l .  In  the t h i rd ,  

§322.261(2) ( a ) ,  F la .  S t a t .  (1977), the  Leg is la tu re  mentims 

" r e l i a b i l i t y  of r e s u l t  and f a c i l i t y  of  administration" without 

defining the  r e l a t i onsh ip  these considerat ions w i l l  bear t o  one 

another ,  which should control  i n  the  event of c o n f l i c t ,  or 

whether these  a r e  exclusive considerat ions.  Furthermore, whi le  

i t  i s  t r u e  t h a t  guidel ines can sometimes be found t o  save o t h e r -  

wise f a t a l l y  defect ive  l e g i s l a t i o n  by looking t o  o ther  r e l a t e d  

enactments, t o  c l e a r l y  announced references t o  s imi la r  Laws, o r  



by re fe rence  t o  t r a d e  usage, none of these  a l t e r n a t i v e  sources 

of s tandards and guides e x i s t s  wi th  r e spec t  t o  t h e  provbsions 

now being examined. F lo r ida  Welding and Erec t ion  Service, 

I n c .  v .  American Mutual Insurance Co. of Boston, 285 So,2d. 386 

( F l a .  1973); Department of Legal A f f a i r s  v .  Rogers, 329 So.2d. 

257 (F la .  1976) ; Harrington and Co. Inc .  v .  Tampa P o r t  Authority,  

Supra page , n i n e  . 

It i s  n o t  contended by t h e  Respondants t h a t  t h e  b c t i o n s  

t h e  L e g i s l a t u r e  has sought t o  de lega te  t o  HRS and t h e  DEBMY a x e  

n o t  such funct ions  as could proper ly  be t h e  s u b j e c t  o f  dlelega- 

t i o n s  t o  an admin i s t r a t ive  agency. The performance of Uke func-  

t i o n  of  des ignat ing  techniques and methods of a d m i n i s t m i o n  f o r  

chemical t e s t s  of b r e a t h  and blood would involve f a c t  firoding 

and a s  such a r e  p a r t i c u l a r l y  s u i t e d  f o r  performance by 'stgencies. 

However, i t  i s  t h e  content ion  of  t h e  Respondants t h a t  s& d e l e -  

g a t i o n  must t ake  a  proper form. To sugges t ,  a s  does t h e  B e t i t i o n -  

e r  i n  t h i s  cause t h a t ,  because t h e  a r e a  involved i n  t h e  &lega-  

t i o n  i s  one wi th in  t h e  e x p e r t i s e  of  an agency, t h e  Legis la ture  

could no t  b e  expected t o  d r a f t  any more s p e c i f i c  guides, is 

cont rary  t o  t .e very p o s i t i o n  o f  t h e  L e g i s l a t u r e  i n  drafkiing 

§316.193(3) and 5322.262 ( 2 ) ,  F l a .  S t a t .  (1977). The f a a t  t h e  

L e g i s l a t u r e  passed such laws i n d i c a t e s  t h a t  t h e  Legislatgme i n v e s t i  

ga ted  and understood thk  s i g n i f i c a n c e  of t h e  blood a l c o h d  l e v e l  

and t h e  r e l a t i o n s h i p  of such l e v e l s  t o  degrees of physic& impair-  

ment. Cer ta in ly ,  then ,  t h e  L e g i s l a t u r e  i s  capable of dkiect ing 

HRS and the  DHSMV wi th  more s p e c i f i c i t y  regarding  the  pollicies 

which a r e  t o  guide them i n  t h e i r  rulemaking. There a r e  iimportant 

i n t e r e s t s  of t h e  pub l i c  a t  s t a k e  i n  t h e  de lega t ion  under i n q u i r y  



and t h e  people of t h i s  S t a t e  have every r i g h t  t o  expect t h e  

Leg is la tu re ,  and not  the  agency involved, t o  s e t  the  p r i o r i t i e s  

i n  t h l s  area .  It i s  t r u e ,  t o  borrow the  words o f  J u s t i c e  

England i n  h i s  concurring opinion i n  Department of Legal Af fa i r s  

v .  Rogers, supra page t en  , t h a t  l e g i s l a t i v e  po l icy  can be 

" ' f leshed ou t '  by adminis t ra t ive  ac t ion  t o  meet changing c i r -  

cumstances within our borders". However, i t  i s  equa l ly  wel l  

recognized t h a t  the re  i s  a  grave di f ference  between such a 

"f leshing out" and a  s e t t i n g  of policy:  

I I . . .  f o r  an adminis t ra t ive  agency t o  
' f l e s h  ou t '  an a r t i c u l a t e d  l e g i s l a t i v e  
policy i s  f a r  d i f f e r e n t  from t h a t  
agency making the  i n i t i a l  determina- 
t i o n  of what policy should be. Askew 
v. Cross Key Waterways, 372 So.2d 913 
(Fla .  1978), reh .  den. Feb. 15,  1979. 

Askew v. Crosskey Waterways, i n f r a ,  considered the  con- 

s t i t u t i o n a l i t y  of $380.05(2) (a) and (b) . These s ec t i ons  s e t  

f o r t h  t he  c r i t e r i a  f o r  designat ion of areas  of c r i t i c a l  s t a t e  

concern but the  t a sk  of applying those c r i t e r i a  and des ignat ing 

such a reas  was given t o  the  Administration Commission. The Court, 

f inding t h a t  task  t o  c o n s t i t u t e  t he  making of a  fundamental pol icy 

decis ion,  deemed the  s t a t u t o r y  provision t o  be uncons t i tu t iona l .  

Centra l  t o  t h a t  decision was a  renewed recognit ion of the con- 

s t i t u t i o n a l l y  imposed 1ine.between according t o  an agency f l e x i -  

b i l i t y  i n  adminis t ra t ian  of a  complex and changing a rea  and t h e  

abdicat ion of l e g i s l a t i v e  r e spons ib i l i t y  t o  e s t a b l i s h  fundamental 

po l i c i e s  i n  the  i n t e r e s t  of expediency. This same recogni t ion  

can be seen t o  be opera t ing i n  the  decision of the  Court i n  De- 

partment of Business Regulation v. National Manufactured Housing 

Federation, I n c . ,  370 So.2d 1132, (F la .  1979) where under con- 
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s ide r a t i on  was a  s t a t u t e  which delegated t o  an appropr ia te  

agency t he  t a sk  of determining t h e  va l id , i ty  of r e n t a l  o r  

s e rv i ce  charge increases  i n  mobile home parks.  The s t a c u t e  

s e t  f o r t h  c e r t a i n  c r i t e r i a  f o r  making such a determination bu t  

t he  Court found the  s t a t u t e  t o  be v i o l a t i v e  of t h e  doct r ine  

of non-delegation f o r  the  reason t h a t  it w a s  l e f t  t o  the agency 

involved t o  s t r i k e  a  balance between t he  i n t e r e s t s  o f  mobile 

home park owners and tenants  without  meaningful guidance. 

Neither  A r t .  11 ,  Sect ion 3,  Fla .  Const. ,  n o r  i t s  c o r r o l -  

l a r y  doc t r ine  of non-delegation a r e  hollow. As J u s t i c e  Sund- 

berg c l e a r l y  reminded us i n  wr i t i ng  f o r  t h e  cour t  i n  Askew v. 

Crosskey Waterways, Supra page eleven t he  doc t r i ne  has l i f e  

and substance and guarantees important r i g h t s  t o  the people o f  

t h i s  S t a t e .  By enforcing t he  mandate f o r  l e g i s l a t i v e  guidance 

i n  the  delegat ion  of admin i s t ra t ive  func t ions ,  t h e  duty t o  make 

fundamental pol icy  decis ions  regarding t h e  r i g h t s  of the  people 

i n  t h i s  S t a t e  s t ays  where i t  was placed by t he  S t a t e  Const i tu t ion  

i n  i t s  d iv i s i on  of governmental power. The people are guaran- 

teed  t h a t  those who they e l ec t ed  and chose t o  make those  deci-  

s ions  w i l l ,  i n  f a c t ,  make them. Fur ther ,  t h e  people are guaran- 

teed  t h e  a v a i l a b i l i t y  of meaningful j u d i c i a l  review of agency ac- 

t i o n  f o r  the  jud ic ia ry  then has a  s tandard,  o r  y a r d s t i c k  as i t  

were, aga ins t  which to-measure' t h a t  a c t i on  t o  s e e  if t h e  agency 

has performed i t s  delegated t ask  i n  accordance wi th  t h e  l e g i s l a t i v e  

d i r e c t i v e .  The people of t h i s  S t a t e  a r e  a l s o  p r o t e c t e d  aga ins t  

i r r e spons ib l e  o r  a r b i t r a r y  ac t i on  by t he  agency. In  t h i s  regard ,  

i t  should be noted t h e  P e t i t i o n e r  argues t h i s  p r o t e c t i o n  can be 

found i n  t he  i n s t a n t  case because HRS and t he  DHSIW have promul- 
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gated s tandards  f o r  themselves which a r e  uniformly appl ied .  

(Brief  of  P e t i t i o n e r  a t  page 1 7 ) .  

However, t h a t  t h e  agency has performed w e l l  i n  shoulder- 

i n g  t h e  impermissible duty of s e t t i n g  s tandards  and p o l i c i e s  

f o r  t h e  performance o f  i t s  delegated funct ions  does no t  save 

t h e  l e g i s l a t i o n :  

"The v a l i d i t y  of  t h e  power sought t o  be 
ves ted . .  .must be measured by t h e  scope 
of t h e  g ran t  of power, n o t  t h e  e x t e n t  

I .  t o  which i t  has  been exerc ised ."  Lewis 
v. Bank of Pasco County, 346 So.2d 53 (F l a .  1976) 

The agency i s  n o t  permi t ted  t o  i n  t h e  f i r s t  i n s t a n c e  t o  s e t  

t h e  p o l i c i e s  and s tandards  and then proceed t o  " ' f l e sh -ou t '  

what i t  has i n  t h e  f i r s t  i n s t ance  conceived ". Askew v .  Crosskey 

Waterways, supra page eleven.  

A c i t i z e n  o f  t h i s  S t a t e  who i s  requi red  by t h e  Legisla-  

t u r e  t a  submit t o  a  chemical t e s t  of h i s  b r e a t h  o r  blood f o r  

t h e  purpose of measuring t h e  a lcohol  content  t h e r e o f ,  which 

t e s t  r e s u l t  may be used a g a i n s t  him i n  a  c r iminal  prosecut ion ,  

has  a  r i g h t  t o  expect t h a t  the  L e g i s l a t u r e  i n  s o  r equ i r ing  him 

has  taken a l l  s t e p s  necessary t o  i n s u r e  t h a t  t h e  t e s t  i s  based  

on recognized s c i e n t i f i c  p r i n c i p l e s ,  i s  h ighly  r e l i a b l e  and 

accura te  by i t s  n a t u r e ,  and c a r r i e s  only t h e  s m a l l e s t  chance 

f o r  e r r o r  i n  admin i s t r a t ion .  Nei ther  those  nor  any o t h e r  appr.3- 

p r i a t e  safeguards a r e  de l inea ted  by t h e  L e g i s l a t u r e  i n  5322.261 

and 5322.262, F la .  S t a t .  (1977) . The c i t e d  p rov i s ions  are 

u n c o n s t i t u t i o n a l  a s  an abd ica t ion  of t h e  r e s p o n s i b i l i t y  t o  the 

c i t i z e n s  of  t h i s  S t a t e  which i s  placed square ly  upon t h e  shoulders  

of  t h e  L e g i s l a t u r e  by t h e  S t a t e  Cons t i tu t ion .  



CERTIFICATE OF SERVICE 

I HEREBY CER'YN t h a t  a copy o f  t h e  f o r e g o i n g  h a s  

b e e n  f u r n i s h e d  t o  t h e  Office o f  J i m  S m i t h ,  A t t o r n e y  General, 

C h a r l e s  C o r c e s ,  Jr.  A s s i s t a n t  A t t o r n e y  General, 1313 T q a  

S t r e e t ,  S u i t e  804 P a r k  Trammel1 B u i l d i n g ,  Tampa, F l o r i d a  .33602, 

b y  U.S. M a i l ,  t h i s  9 t h  day  o f  O c t o b e r ,  A . D . ,  1979 .  

ROBERT E. JAGGER, PUBLIC DEFENDER 
SIXTH JUDICIAL CIRCUIT I N  AND FOR 
PIMELLAS COUNTY, STATE OF FLORIDA 


