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A. 

THE TRIAL COURT ERRONEOUSLY APPLIED NON- 
APPLICABLE STANDARDS TO DEFENDANT'S RE;- 
QUESTED CLOSURE OF CERTAIN PRETRIAL EVI- 
DENTIAL HEARINGS AND THEREFORE ERRED IN 
DENYING DEFENDANT'S MOTION REQUESTING THAT 
RELIEF AND PREJUDICING DEFENDANT'S RIGHT 
TO A FAIR TRIAL. 

In Answer Brief, the State attempted to circumvent 

BUNDY's argument on appropriate standards 

at 42-50) by constructing a cardhouse of principles drawn 

from cases involving the right to a change of venue 

Brief at 11-16). 

cite a case which discusses, the issue raised by Appellant, 

BUNDY, in his Initial Brief, i.e. closure of the suppression 

hearings. Id. The State avoided the issue by assertion 

that Appellant's discussion of closure standards was ir- 

relevant, but it is the State's assertion based on Nebraska 

Press Association v. Stewart, 4 2 7  U.S. 539, 96 S.Ct. 2791, 

4 9  L.Ed.2d 683 (1976), (a prior restraint case rather than 

closure) which is not relevant. (Appellee's Brief at 14-15). 

(Appellant's Brief 

(Appellee's 

At no point did the State discuss, or even 

I 

The facial anomoly is apparent from the factual and 

legal circumstances of the BUNDY case. 

the trial court's failure to close the suppression hearings. 

(Appellant's Brief at 4 2 - 5 0 ) .  At no point did the complaint 

extend to the court's failure to issue injunctions against the 

publication of prejudicial pretrial publicity. 5. 

First, BUNDY protested 

Secondly, the jurisdictional limitations which sup- 

ported the restrictive application of prior restraint authorized 

in Nebraska Press has no relevance to the issue of closure 
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of pretrial evidentiary hearings. 

Supreme Court weighed the criminal defendant's Sixth Amendment 

right to a fair trial against the public interest in the 

free operation of the media guaranteed by the F i r s t  Amend- 

ment. The fundamental nature of these competing interests 

made it incumbent upon the Court to include in its calculus 

the likelihood that a restraining order, which would neces- 

sarily impact on the freedom of the press, would effectively 

protect the defendant's right to a fair trial. 

Association v. Stewart, supra,  4 2 7  U . S .  539, 96 S.Ct. 2791, 

2806.  The threat does not exist in most prior restraint cases 

because the c o u r t  may only issue injunctions against members 

of the press within its jurisdiction. 

the Court's jurisdiction is free to publish or broadcast 

whatever it chooses. 

the comparatively strict standard in Nebraska Press. 

In Nebraska Press, the 

Nebraska Press 

The n e w s  media outside 

For this reason, the Supreme Court imposed 

The threat of prior restraint is absent from situations 

involving closure of pretrial hearings as in the BUNDY case. 

The trial c o u r t  has authority to govern its own proceedings 

and thus may close hearings and seal portions of the pretrial 

record absent in abuse of discretion. 

Nebraska Press do not exist relative to closure of pretrial 

hearings. 

BUNDY case. 

The limitations in 

Therefore, Nebraska Press is inapposite to the 

Nebraska Press involved a restraint on information pre- 

viously adduced at an open hearing. 

v. Stewart, supra,  4 2 7  U.S. 5 3 9 ,  568, 96 S.Ct. 2791, 

Nebraska Press Association 



2807. The trial court order, therefore, violated the settled 

principles that no court may proscribe the press from reporting 

events that transpire in the open courtroom. - Id. The BUNDY 

case involved the trial court's refusal to close pretrial 

hear ings  which had not yet taken place. For this reason, also, 

the Nebraska Press principles do not apply to BUNDY's case. 

Nevertheless, the four alternatives in Nebraska Press 

could not mitigate the prejudice that resulted from the spec- 

tacular publicity that the BUNDY hearings generated: 

(1) Change of venue does not guarantee a fair 
trial when the case achieves great notoriety. 
M i a m i  Herald Publishing C o .  v. Lewis, 383 So.2d 
236, 240 (Fla. 4th DCA 1980). 

(2) Searching questioning of prospective jurors 
is not dispositive. Sheppard v. Maxwell, 3 8 4  
U.S. 3 3 3 ,  351, 86 S.Ct. 1507, 1516, 16 L.Ed.2d 
600, (1960); Irwin v. Dowd, 366 U.S. 717, 727-728, 
81 S.Ct. 1639, 1645, 6 L.Ed.2d 751 (1961). 

( 3 )  The use of instructions that jurors decide 
the case only upon the evidence presented. In 
a case as sensational as BUNDY's, j u r y  instruc- 
tions are but a judicial caveat issued after the 
release of inflammatory publicity (see R 3 3 3 )  
and are at best, a weak safeguard against juror 
prejudice. 

(4) sequestration of the jury, could have had no 
ameliorating effect in the BUNDY case. The pre- 
judicial publicity occurred before the jury was 
empaneled and sequestered. ( R  333, 1042, 1046, 
1069-1070, 1317 , 1320) . 
The hearings on the admissibility of the bite mark 

testimony, which defense counsel made repeated motions to 

close u n t i l  empanelment of the jury (R  2810, 2972, 33571, 

occurred before the sequestration and empanelment of the 

j u r y  ( R  2930-3357, 3923, 3949-3950, 3971, 5529). Therefore 
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sequestration of the j u r y  could in no way insure against the 

access of j u r o r s  to prejudicial pretrial publicity. 

Finally, it is important to note that the trial court 

by closing a single hearing from the public, could have 

avoided the entire situation. It would not have needed to con- 

template less drastic alternatives or the "chilling First 

Amendment interest" (Appellee's B r i e f  at 14-15). A s  the 

trial court did not close the hearing, the publicity generated 

from those hearings compromised BUNDY's trial in a manner 

which subsequent measures could not remedy. 
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B. 

THE FAILURE OF THE COURT TO CONTROL THE 
PERVASIVE PREJUDICIAL PUBLICITY DENIED 
DEFENDANT H I S  CONSTITUTIONAL RIGHT TO BE 
TRIED IN THE COUNTY WHERE THE OFFENSE WAS 
COMMITTED. 

fair trial by an impartial jury in the county where the crime 

was committed. Art. I S16, Fla. Const .  ( 1 9 6 8 ) ;  North v. State, 

65 So.2d 7 7  ( F l a .  1952); Ward v. State, 328 So.2d 260  (Fla. 

1st DCA 1 9 7 6 ) .  

may be waived. Singer v. United States, 380 U.S. 24, 85  S.Ct. 

783,  1 3  L.Ed.2d 630  ( 1 9 6 0 ) .  When, however, the defendant is 

faced with a Hobson's choice in an outraged community, the 

reviewing court should carefully scrutinize the record to de- 

termine first whether defendant's choice was freely made and 

Venue is a personal and technical right which 

second whether the trial court took every reasonable measure 

within its power to preserve the defendant's right to a fair 

trial in the county of original venue. 

In the BUNDY case, the defense made numerous motions to 

mitigate the impact of prejudicial pretrial publicity. 

pellant's Brief at 14-15). 

these motions. (R 457-461,  677-680,  1285). By its refusal to 

act, the trial court allowed sensational press coverage which 

compelled a request for change of venue. To maintain the de- 

fense action of exercising the only reasonable option available 

constituted a valid waiver of an explicit constitutional right 

(Ap- 

The court denied all but one* of 

* The media were denied permission to attend the taking of 
certain depositions ( R  452-460) .  
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cannot be validly entertained in v i e w  of the acts and omissions 

of the trial judge by the resulting histrionic treatment of 

the case by the media. The trial court did not take adequate 

precautions against prejudicial pretrial coverage. The state's 

expert witness "held the trial" in the media on the most 

crucial issue of face in the case: identity (Appellant's 

Brief at 54). Ultimately, the trial court must be held respon- 

sible for the conditions which forced defense counsel to move 

for a change of venue. As such, BUNDY did not waive his right 

to be tried in Leon County, Florida, and the effectual denial 

of this right by the cour t  constituted error. 
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C. 

THE USE OF HYPNOTICALLY REFWSHED EYEWITNESS 
TESTIMONY VIOLATED DEFENDANT'S RIGHT TO A 
CONSTITUTIONALLY FAIR TRIAL. 

The State has argued that the use of hypnotism to 

refresh Nita Neary's tes t imony in BUNDY'S case (1) was con- 

sistent with case law o f  most jurisdictions (Appellee's 

Brief at 2 3 ) ;  (2)  affected the weight, not the admissibility 

of the testimony Cz"d.1; ( 3 )  d i d  not prejudice BUNDY'S r i g h t  

to a fair trial because the prosecution's case did not " r e l y "  

on the use of hypnosis (appellee's B r i e f  at 24-26); and (4) 

was permissible hecause it was used f o r  "purely investigative 

purposes" (Appellee's B r i e f  at 29) Regarding the first two 

points, the State did not address (.as did Appellant's Brief 

at 57) the of i ts  proffered majority rule. One 

of the most recent decisions on hypnotically refreshed testi- 

mony, P e o p l e  v ,  S h i r Z e y ,  641 P.2d 775, 784-785 (Cal. 1982) , 
analyzed the line of a u t h o r i t y  upon which the State relied in 

BUNDY'S case. Justice Mosk wrote: 

[ A l n  examination of the opinions discloses a 
significant evolution in the approach of the 
c o u r t s  to this issue. In the earlier cases, 
as in Harding  [ u .  Maryland, 436 A . 2 d  302 (Ct. 
Spec. App.  Md. 1 9 6 8 1 1 ,  the courts engaged in 
little or no analysis of the issue, and merely 
reiterated the general proposition tha t  the 
fact of hypnosis "goes to the weight, not the 
admissibility" of the evidence, If they d i s -  
cussed the point  at all, the courts simply 
noted that the witness believed he was testi- 
fy ing  from his own memory and that h i s  credi- 
bility could presumably be tested by ordinary 
cross-examination. (See State v m  Jorgenson,  
1971 8 Or. App. 1, 492 P.2d 312, 315: WyZZer 
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v .  F a i r c h i l d  HtZZer C o r p o r a t i o n ,  (9th Cir. 
1975) 523 F.2d 1067, 1069-1070; S t a t e  o. 
McQueen, 1978 292 N.C. 96# 244 S.E. 2d 414, 
427; CZark v .  S t a t e ,  (Fla. App. 1979) 329 
So.2d 372, 375.  

The lengthy citation accompanying the California 

Supreme Court's criticism of Hard&ng and its progeny is 

relevant here because it comprises the main body of case 

law relied upon by the State [Appellee's B r i e f  at 231. It 

is worthy of note that the  foundation o f  t h e  case favoring 

admission of hypnotically refreshed testimony consists, of 

opinions w h i c h  either treat the nature of hypnosis in the 

most superficial manner or fail to discuss it altogether. 

Moreover, in its assertion t h a t  its putative "majority 

rule" that the act of hypnotism goes to the weight, not the 

admissibility of the evidence, the State overlooked existing 

Florida precedent. Scientific evidence is inadmissible in 

c o u r t  until it is  recognized and accepted in the scientific 

community. Frye v .  I h C t e d  S t a t e s ,  295 F .  1013 (P. C. Cir, 

19241; CoppoZino v .  S t a t e ,  223 So.2d 68 ( F l a .  2d DCA 1968); 

Kaminsky  v .  S t a t e ,  63 So.2d 339 (Fla. 19531. In Rodriguez 

v .  S t a t e ,  327 So.2d 9113 (.Fla. 3d DCA 19761, hypnotically 

induced evidence w a s  excluded because the practice had not 

attained the requisite acceptance and recognition in the 

scientific community. 

Jurisdictions which have carefully considered the 

question of admissibility of hypno t i ca l ly  refreshed testi- 

mony have reflected this concern. Ruling such evidence 
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inadmissible p e r  Be,  the California Supreme Court has. held 

that: 

[Ilt is the consensus of informed scientific 
opinion today t h a t  in no case can a person 
previously hypnotized to improve his recol- 
lection reliably determine whether any 
unverified item of his testimony originates 
from his own memory or is instead a confushn 
or confabulation induced by the hypnotic experi- 
ence, P e o p l e  v. Shirley, suppa, 641 P. 2d 
775, 806; s e e ,  a l s o ,  CommonwealSh v .  Nazarovitch, 
436 A.2d 170, 177 (Penn. 1981). 

Reaching the same conclusion, the Minnesota Supreme 

Court held that: 

[Tlhe fact that a witness '  memory results from 
hypnosis bears on the ques t ion  of whether her 
testimony is sufficiently competent, relevant, 
and more probative than prejudicial, to merit 
admission at all. State v *  Mack, 292 N.W. 2d 
764, 769; see a l s o ,  CommonweaZth II. Naxarovitch, 
supra ,  436 A.2d 170. 

The reliability of the hypnotic technique is a t h r e s -  

hoZd requirement for admissibility. F r y e  z1. U n i t e d  S t a t e s ,  

supra ,  292 F. 1012, R o d r i g u e z  v. S t a t e ,  supra ,  327 So.2d 

903; CoppoZCno v. S t a t e ,  aupra ,  223 So.2d 68; Xamz*nsky v. 

S t a t e ,  supra,  63 So.2d 339. It is pointless here to reiter- 

ate the vagaries of hypnotically refreshed testimony both 

in the abstract and in this particular case) (Appellant's 

Brief at 56-67.] It suffices to note that the authorities 

cited by both sides on appeal and the uncontradicted testi- 

mony of Dr. Kuypers at the pretrial evidentiary hearing 

(€3 6426-6508), failed to demonstrate the acceptance of 

hypnotism in the scientific community as a truth detexxminant 

or memory aid. 
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The State's "weight, not admissibility" argument was 

based, too, on grounds other than i t s  scientific m e r i t .  In 

passing, the State urged adoption of the "common sense" 

approach of Chapman v .  S t a t e ,  6 3 8  P.2d 1280 CWyo. 1982) 

(Appellee's Brief at 28.)  

variant of the "weight, not admissibility" argument advanced 

by the State, 

t h e  safeguards* outlined in S t a t e  v m  H u r d ,  432 A.2d 8 6  

(N.J. 19811, to its own rule regarding introduction of 

hypnotically refreshed testimony. 

variables which could enhance the probability of confabula- 

Chapman provides an interesting 

The Wyoming Supreme Court refused to apply 

The court outlined the 

/T Briefly stated, the safeguards adopted in S t a t e  v .  Hurd,  
supra,  432 A.2d 86, are as follows: 

The psychologist or psychiatrist conducting the 
session must be experienced in the use of hypnosis; 

He must be independent of the prosecution, police, 
or defense; 

Any information about the incident to be recalled 
under hypnosis which is given to the professional 
must be recorded; 

The hypnotic subject should give a detailed descrip- 
tion b * f o r e  hypnosis of any facts she remembers con- 
cerning the incident; 

All contacts hetween the hypnotist and the subject 
must be recorded; 

Only the hypnotist and the subject should be presen t  
during any phase of the hypnotic session. 

432 A.2d 96-97 
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tion and memory distortion. 

degree of involvement in the hypnotic trance, the difficulty 

of detecting "role playing" in a hypnotic subject, and t h e  

probability of suggestion. The Wyoming Supreme Court rea- 

soned that, since the three factors mentioned above were the 

crucial determinants of the reliability o f  hypnotically 

refreshed testimony, and since the guidelines enunciated in 

S t a t e  v ,  Hurd, supra,  432 A.2d at 96-97, did not  "make 

allowance" for these factors, the Hurd test was inapplicable 

to the competence of such testimony. As such, the Chapman 

court would place emphasis on credibility [weight) rather 

than competence (admissibility.] Chapman v .  S t a t e ,  supra, 

Among these is mentioned the 

638 P.2d 1280, 1283-1284. 

By taking this approach, the Chapman court betrayed 

a fundamental misunderstanding of the Hurd rationale. 

almost universally recognized that no way exists to determine 

whether the suggestion, confabulation, and role playing that 

Chapman deemed so dispositive of reliability have been intro- 

duced by hypnosis. PeopZe v .  S h < r Z e y ,  ~ u p r a ,  641 P.2d 775, 

782, 794, 806; S t a t e .  v. Mack,  supra ,  292 N.W. 2d 764, 769; 

CommonveaZth v .  Naxarov<tch,  supra ,  436 A.2d 170, 174, 176; 

S t a t e  v .  Hurd, supra ,  4 3 2  A.2d 0 6 ,  9 3 ,  94;  Keyin I;. Pelanda, 

"The Probative Yalue of Testimony from Hypnotically Refreshed 

Recollection," 14 Akron L. Rev. 609, 620, 621, 624 ("1980); 

Bernard L. Diamond, "Inherent Problems in t h e  U s e  of Pretrial 

Hypnosis on a Prospective Witness," 68 C a l .  L. Rev. 313, 3 3 3 ,  

It is 
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3 3 7 ,  340 (1980). The Hurd cour t  realized the impossibility 

of any such determination, and enacted a set of safeguards 

designed to reduce the probability that confabulation or 

inappropriate suggestion would occur I The "rigid" Hurd 

test is therefore merely a procedural safeguard in Zieu  of 

verifiable determination of reliability. 

was intended to liberalize the admission of evidence of doubtful 

competence by allowing consideration of circumstantial guaran- 

tees of reliability. Although the safeguards may be inadequate 

to guarantee reliabili.ty, it is no answer to eliminate the 

safeguards. 

Its hplmentation 

Chapman's dependence an witness demeanor and cross- 

examination to determine the reliability of hypnotically 

refreshed testimony is equally specious. 

all doubts and uncertainties regarding any statement made 

during the hypnotic session. The subject's utter, unshak- 

able conviction in the t r u t h  of his statements effectively 

prevents any meaningful opportunity to cross-examine him. 

PeopZe v .  S h i r l e y ,  m p y a . ,  641 P.2d 775, 785; S t a t e  v. Mack, 

supra ,  292 N.W. 2d 764, 769; CammonweaZth v *  Naxarov i t ch ,  

supra,  436 A.2d 170, 176-177; s t a t e  v. Hurd, supra, 432 

A.2d 86, 94;  Pelanda, supra ,  at 615; Diamond, S u p r a a  at 

336, 339-340, 343; Robert S .  Spector and Teree E. Poster, 

"Admissibility of Hypnotic Statements: Is the Law of Evidence 

Susceptible?,'' 38 Ohio L.J. 567, 593 C19772; Neil J. D i l l o f f ,  

"The Admissibility of Hypnotically Influenced T e s t h o n y , "  

Hypnotism removes 
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4 Ohio Northern U. L. Rev. 1, 9 (1977). Hypnotically 

refreshed testimony, then, must be excluded on either ground 

addressed in the authorities cites supra .  The court 

may not determine hypnotic competence (.hence, its adrnissibil- 

ity) because no means exist to determine whether inappropriate 

suggestion, ro l e  playing, or witness confabulation occurred 

during the hypnosis. The j u r y  may not determine its credi- 

bility because no means exist to negate the unassailable con- 

viction 

statements. Thus, "weight, not admissibility" argument is 

irrelevant because such testimony can be neither credible 

nor competent. 

hypnosis imbues in the subject of the t r u t h  of his 

Appellee's Brief advanced a number of arguments. based 

on the proposition that the fact of hypnosis was irrelevant to 

the reliability of N i t a  Neary's identification of Appellant. 

In it, the State asserted that Ms. Neary's description of the 

i n t r u d e r ,  given to her roommate long before the hypnosis ses- 

s i o n  or the photographic identification, did not change after 

hypnosis and that none of the additional details. brought out 

during the session were included in her testimony. 

The State's first theory of irrelevance is based on 

S t a t e  v .  B e b e r ,  336 So.2d 426 (Pla. 1978). Under Y r e h e r ,  the 

court may consider the l e n g t k o f  time hetween the crime and 

the witness's initial identification of the suspect as a fac- 

tor in determining the reliability of any subsequent identifi- 

cation procedures. 
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The Freber rule would be relevant in cases in which 

an eyewitness identified a suspect immediately or very shortly 

after a crime and subsequently reidentified the suspect in 

court. Such a set  of facts did not  occur in the BIJNDY case. 

Shortly after the crime, Nita Neary gave a descr<p&ion.  She 

made no identification until nearly three months after her 

brief encounter with the intruder*. B e h e r  never discussed 

the consistency of the witness's description. Rather it 

dealt with the temporal proximity of an identification to the 

incident upon which it was hased. Because of the in applica- 

bility of the Freber rule to the case at hand, the State's 

argument may be characterized, for  want of a better tern, as 

a "red herring." 

The State further argued that the fact  of hypnosis 

bore no relevance to Ms. Neary's testimony because, since 

her  description did not waver, no confabulation could have 

occurred (Appellee's Brief at 28. )  The argument overlooks 

the essential fact that Ms. Neary's description of the intru- 

der was of only marginal importance to her testimony. The 

crucial portion of Neary's testimony did not consist of a 

recitation of facial characteristics, but of her identifica- 

tton o f  THEODORE BUNDY as the man she saw leaving the Chi 

Omega house on the morning of 15 January 1978. No showing 

/TThe reliability of her identification will be discussed 
i n f r a .  
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was made (nor could have been made) of consistency cd\ la 
B e b e y )  of Ms. Neary's identification before and after 

hypnosis*. No proof exists that NearyIs mental l'raage: of the 

intruder did not change during the hypnotic session. I n  

fact, there was. substantial evidence that it did.  

During the hypnosis session, Ms. Neary, at the 

command of Dr. Arroyo, produced images of hair, eyebrows, 

shoes, and facial features ( R  6454, 646Q, 6 4 6 2 ,  6465, 6467- 

6470, 6492.) Her confabulations were n o t  made irrelevant by 

her subsequent "repudiation" of them or their nondisclosure 

at trial. Her production of images did provide almost irrebut- 

table evidence that confabulation did occur. 

of the hypnosis session demonstrated that her mental image of 

the intruder was altered in several important respects by 

Dr. ATTOYO'S suggestions. Therefore, reason exists to exclude 

M s .  Neary's testimony beyond the fixation of her cmitment 

to the accuracy of her description which, had hypnosis not  

occurred, might have been adequately tested by cross-examina- 

tion. The record shows that d i s t o r t i o n  of Ms. Neary's memory 

occurred. As such., it i s  immaterial that the State did not 

"rely" on the additional details produced under hypnosis. 

The transcript 

/" Appellee's Brief, at 28, makes reference to Ms. Neary's 
identification of BUNDY before and after  t h e  h nosis, ses- 
sion. 
session occurred on 23 January 1978 IR 5 9 3 4 )  and the photo- 
graphic array occurred on 7 April 15178 @ 59461, the Court 
should not be misled by Appellee's misnomer. 

Since it is a matter of record that the Ti ypnosis 
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the fact that distortion occurred made N i t a  Neary's testimony 

unreliable and, hence, inadmissible. 

Appellee's Brief, a t  2 4 ,  also argued that the j u r y  

was not unduly influenced by t h e  f ac t  of hypnosis. because 

Dr. Arroyo never testified. Therefore, t h e  State argued, 

the j u r y  could not have y i w m  undue weight to Dr. AK~OYO'S 

expert testimony. 

It is the process of hypnosis, not merely the credentials 

of the person administering it, which conveys the "aura of 

infallibility". J h i t e d  S t a t e s  II. Broun, 557 F.2d 541, 556, 

(6th Cir. 1977); h < t e d  States 21, Alexander, 526 F.2d 161, 

Appellee's argument misses the point. 

168 (8th Cir. 1970.) Experts in the field have asserted 

that the "great danger in the use of hypnosis is the credi- 

bility which laymen commonly associate with the t echnique . ' '  

(Emphasis supplied.) D i l l o f f ,  supra .  

The California Supreme Court likewise recognized 

that t h e  "misleading aura of certainty" associated with 

hypnosis inheres to the procedures as well as the expert 

testimony given in support thereof. PeopZe P. S h i r Z e y ,  supra ,  

645 P.2d 775, 796. When a j u r y  observes the testimony of a 

witness possessed of an unassailahle conviction of the truth 

of her testimony [the inevitable attendant of hypnotically 

refreshed testimony*] and reflects that hex memory was 

/y C o m m o m e a Z t h  v. f l a z a r o u i t c h ,  supra ,  436. A.2d 174-176; 
Pelanda, supra ,  at 621; Diamond, ~ u p r a ~  at 336; D i l l o f f ,  
supra,  at 4; Spectar and Foster! s u p m ,  at 585. 
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"refreshed" by a process commonly believed* to have 

mysterious, truth-telling powers, the jurors are likely to 

accord undue weight to the testimony. 

Neary's testimony was made under such circumstances and was 

prejudicial. 

to suppress was error. 

Finally, the State asserted that the hypnosis session 

Admission of Nita 

The trial court's denial of Appellant's motion 

did not taint the identification procedure because it was 

used fo r  investigative purposes. The Sta te  did not ,  however, 

explain why the purpose of the hypnotic session had any 

hearing on the admissibility of subsequent testimony. 

discussed s u p r a ,  the use of hypnosis in BUNDY'S case irrepa- 

r ab ly  tainted her identification and, thus, her subsequent 

testimony in court based on hypnosis. 

unreliability of her identification was relevant to the  

admissibility of her  testimony; the pretext for employing 

the procedure which rendered it unreliable was not. As such, 

the characterization of the hypnotic session as "pure ly  

investigative" does not render admissible Ms. Neary's other- 

wise inadmissible identification testimony. 

As 

T h e  basic fact of the 

PeapZe  v .  Shirley, supra,  641 p.2d 775, the authority 

quoted in support of Appellee's final argument dAppellee's 

B r i e f  at 291, upon closer examination reached a result incon- 

/" The best available scientific data notwithstanding. 
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sistent with the position advanced by the State.  The full 

quotation cited by the State is reproduced below: 

Second, like the court in Mack (fn. 28 a n b e ) ,  
we do not undertake to foreclose the continued 
use of hypnosis by the police f o r  purely investi- 
gative purposes. P e o p l e  v .  ShirZey,  G U ~ P U ~  641 
P.2d at 790. 

Footnote 28, mentioned above, defined the scope of the 

r u l e  regarding the investigatory use of hypnosis enunciated 

in State z'. Mack, s u p r a ,  292 N.W. 2d 764, 771. Mack allowed 

such use of hypnosis "as long as the material remembered 

during hypnosis is not  subsequently used in court as part 

of an eyewitness' testimony." I d .  Ms. Neary's testimony 

w a s  distorted and altered during hypnosis. No necessity f o r  

investigative freedom can j u s t i f y  the inclusion of unreliable 

evidence. Ms. Neary's testimony, the fruit of an identifi- 

cation procedure tainted by hypnosis is unreliable and pre- 

judicial. As such, the trial court erred in refusing to 

exclude it. 
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D. 

THE IDENTJFICATIQN QF APPELLANT BY NTTA 
NEARY WAS THE FRUIT OF JXPROPER IPmTXFI- 
CATION PROCEDIJRJ3S AND TmREFORE DENIED 
APPELLANT A FAIR TRIAL. 

Both Appellant's and Appellee's Briefs recognized 

as controlling the five-point t e s t  enunciated in.Mans.on 21. 

B r a - b h a i t e ,  4 3 2  U.S. 98 ,  97 S.Ct. 2243, 53 L,Ed.2d 14Q 

(-19771 and NeiZ P. B i g g e r s ,  409 U.S. 188, 93 Sect, 3 7 5 ,  

34 L.Ed.261 401 C19721. The Statementioned that N i t a  Neary's 

opportuni ty  to view t h e  intruder lasted three seconds, 

withstanding that the subject of hex attention was exiting, 

showing only an obZique p r o f i l e  (R 60821 of a face obscured 

by a stocking cap, the record demonstrates that MMs. Neary 

Not- 

was able to furnish a description of the intruder. In fact, 

she provided two. 

a light complected man about 5'11Qtv or 5[11!' & 6274). In 

T o  pol ice  investigators she descrihed 

court, she recalled a dark complected i n t r u d e r ,  about 

5' 8 "  (.R 8479-8480).  . 
Ms. Neary's degree 02 attention at the t h e  of the 

incident should a l so  cast  doubt on t h e  reliability of her 

identification. Appellee's strident disclaimers notwith- 

standing, the witness had been drinking on the night of t he  

incident. Although she was coming down with a cold, she 

stayed at the keg p a r t y  ~ Q K  seyen (7) b u r s  CR 6Q25, 6Q.6Qr  

6 0 6 7 ) .  Her lack o f  s u r p r i s e  indicates that she paid no 

attention to the man's exit, and she suspected no foul 

play at the time ( R  6076). In add i t ion ,  to her diminished 
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capacity to pay attention, when she saw the intruder she  had 

no particular motivation to attend. She was a by-stander, a 

casual observer who lacked the involvement in the situation 

observed, which involvement existed in every case which has 

upheld the admission of eyewitness testimony on the basis of 

opportunity to view and degree of attention. NeCZ 0 .  B C g g e r s ,  

supra ,  409 U.S. 188, J u d d  zf. S t a t e ,  402 So.2d 1279 @la. 4th 

DCA 1981); Grant v .  S t a t e ,  390 So.2d 341 ( P l a .  19801.; S t a t e  v. 

Brftton, 387  So.2d 556 (Fla.  2d DCA 1980); S t a t e  v. Pischer, 

387  So.2d 4 7 3  (.Fla. 5th DCA 19801; S m i t h  v, S t a t e ,  362 So.2d 

417 (Fla. 1st DCA 1978); Baxter 2 ) .  State, 355 So.2d 1234 @la. 

2d DCA 1978). No reason is provided to accord Ms. Neary's tes- 

timony threshold reliability f o r  admission based on these factors. 

The accuracy of either of Ms. Neary's descriptions is 

also unpersuasive. The underlying issue is the accuracy of her 

memory of the incident. The existence of two different' des- 

criptions of the intruder (regardless of the accuracy of one 

of them) indicates that her memory is flawed. On this basis, 

Ms. Neary's testimony is too unreliable to have warranted ad- 

mission. 

Likewise , Ms. Neary s "certainty" v i z  . , her identif i- 

cation, does not establish its reliability. She testified 

upon in-court comparison that she saw Appellant and not Ronnie 

Eng leave the Chi Omega house on 15 January 1978 CR 9329-9330). 

T h i s  certainty did not e x i s t  when she saw the in t sudex  and 

asked herself, "what is Ronnie Enq doinq in the hause?" 
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T h e  v a r i a t i o n s  in her  d e s c r i p t i o n s  of t h e  intruder (.di,scussed 

supra) .  also demanstrated t h a t  whateyer “cextainty“ existed may 

have been s u p e r f i c i a l ,  

Whatever c e r t a i n t y  Ms. N a r y  showed fai led to 

c o n s t i t u t e  t h e  index of r e l i a b i l i t y  contamplated by Manson 

and NeiZ because it resulted from the &proper i d e n t i f i c a -  

tion procedures conducted by tke state.  Fixst,  as discussed 

supra,  hypnosis imhues t h e  subject w i t h  an unshakable con- 

v i c t i o n  of t h e  t r u t h  05 t h e  r e c o l l e c t i o n s ,  T h e  hypnosis of 

N i t a  N e a r y  destroyed t h e  probative value of t h i s  element of 

t h e  NeiZ/Munson test by a r t i f i c i a l l y  creating a sense of 

c e r t a i n t y  before a s c e r t a i n i n g  whether a l e g i t i m a t e  c e r t a i n t y  

e x i s t e d  p r i o r  t o  t h e  hypnotic session.  Furthermore, t he  

record shows t h a t  Ms, Neary saw a number of photographs of 

Appellant between 15 February 1 9 7 8  and 7 April 1978 l t h e  

date t h e  photographic identification took p lace  (R 6132,  

6 4 0 7 ) .  Among the p i c t u r e s  Ms, Neary saw during this period 

w a s  a p a r t i a l  profile of Appellant* (.R 5949-5950, 6140-61471.. 

/F T h e  re levance  o f  t h i s  fact  should be i n s t a n t l y  apparent. 
The pictures at t h e  photographic array were p r o f i l e  
sho t s  (.R 59461. On 15 January 1978,  Ms. N a r y  saw an 
o b l i q u e  profile of t h e  i n t r u d e r ,  t h a t  ist his face was 
turned away f r o m  he r  (R 6082). If tUs view of the 
intpuder’s face c o n s t i t u t e d  a sufficient basis, upon which 
to make an i d e n t i f i c a t i o n  based on a f u l l  p r o f i l e  photo- 
graph, then t h e  p a r t i a l  frontai! pra f i l e  seen hy N e a r y  
in t h e  newspaper prior t o  7 April 1978  i s  more than  
s u f f i c i e n t  t o  t a i n t  her r e c o l l e c t h n ,  
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The State thus unnecessarily, by its two month.delay, 

exacerbated the r i s k  that its only eyewitness would 10s 

o r  abandon whatever visual image she might have possessed 

of the actual intruder and adopt the visage highlcghted 

by the media. See B a z t e r  v. S t a t e ,  supra ,  355 So.2d 1234, 

1238. Like the hypnosis session, Neary's access to and 

viewing of the widely disseminated photographs of Appellant 

precluded the court from any opportunity to determine 

whether the certainty she claimed sprang from her  observations 

or from subsequent suggestion. Since the eource o f  Ms. 

Neary's certainty is Unclear, the trial court erred in consi- 

dering it as evidence of the reliability of her identifica- 

tion. 

The i s sue  of the amount of time which elapsed between 

Ms. Neary's sighting and her identification of Appellant may 

be dealt with briefly. Between 15 January 1978 and 7 April 

1978, ample time existed f o r  the hypnotic session to simul- 

taneously distort h e r  memory and eliminate any previous mis- 

g iv ings  as to its v e r a c i t y .  Additionally, the t w o  months 

between 15 February 1978 and 7 April 1978 was sufficient time 

to flood the media with pictures of Appellant and sensational 

accounts of the misdeeds ascribed to him. As such the rela- 

tive "b rev i ty"  of time that elapsed between Ms, Neary's 

sighting and her identification provided no guarantee of its 

reliability. 
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None of 

Mansan 0 .  B y a t  

t he  i n d i c i a  of reliability enunciated in 

w a i t e ,  supra,  432 U . S .  9 8 ,  and iVei2 V .  Bd,3gers, 

S U P T Q ,  409 U . S .  188, wexe present in the i n s t a n t  case. By 

failing to promptly conduct eyewitness identxfication and 

by using a less reliable method of identification, the 

State  heightened t he  existing r i s k  of misidentification. 

See Appellant's Brief at 71. Threshold reliability of Nita 

Neary's identification of Appellant was no t  established. 

The trial cour t  thus erred i n  admittinq her testimony and 

Appellant's conviction should be reversed. 
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E. 

COUNTS ONE THROUGH FIYE AND COUNTS SIX AND 
SEVEN WERE IMPROPERLY JOINED AND TiEFUSAL TQ 
GRANT DEFENDANT'S 'MOTION TO SEWER COUNTS ONE 
THROUGH FIVE FROM COUNTS SIX AND S W N  
RESULTED IN A DENTAL OF DEFENDANT'S RIGHT TO 
FAIR TRIAL GUARANTEED BY ART. I, 9 1 6 ,  FLORIDA 
CONSTITUTION AND UNITED STATES CONSTITUTION 
A M E N D m N T  VI AND XrV.  

I t  is  a fundamental p r i n c i p l e  of l a w  in Florida 

t h a t  s epa ra t e  and d i s t i n c t  crimes cannot be tr ied toge ther .  

Houckins v .  S t a t e ,  175 Sa.2d 82 (.Flaw 19441. However, t w o  

different crimes may be tried toge ther  i n  certain situations. 

Rule 3.151 of t h e  Florida Rules of Cr imina l  Procedure states 

" t h e  b a s i c  g u i d e l i n e s  for consol ida t ion  f o r  trial o f  offenses 

charged i n  t w o  o r  more informations,  as follows:" 

(a) For purposes of these Rules,  t w o  or more 
offenses are related offenses i f  they  are 
t r i a b l e  i n  t h e  same c o u r t  and are based on 
the same act  or  t r a n s a c t i o n  or  any two or 
more connected a c t e  o r  t r ansac t ions .  P a d  
3. S d a t e ,  365 S0.2d 1 0 6 3  (Fla. 1st DCA 1 9 7 9 )  
at 1064. 

The presen t  case should not be consol idated Zor 

purposes of t r i a l  under Florida Rules of Criminal Procedure, 

Rule 3.151, because t h e  t w o  crimes w e r e  n o t  based on t h e  

same act  or t r ansac t ion .  The t w o  crimes occurred in t w o  

different p laces  at t w o  d i f f e r e n t  t i m e s  and the t w o  crimes 

are no t  closely connected acts or t r ansac t ions .  

the Dunwoody crimes and t h e  C h i  Omega crimes axe n o t  closely 

connected t o  one another.  The State cites S m i t h  2). S t a t e , *  

365 So.2d 704, 707 CFla. 1978), by not ing  t h a t  in Smi^th 

S p e c i f i c a l l y ,  



-25- 

I 

t h e  cour t  consol idated two murders  which occurred during 

one prolonged cr imina l  episode. 

p re sen t  case is  s i m i l a r  as the two i n c i d e n t s  are p a r t  of one 

prolonged cr imina l  episode. However, i n  quoting S m i t h  

t he  s t a t e  failed t o  mention that  t h e  two homicides w e r e  

connected; i n  fac t ,  t h a t  of t h e  three m e n  who committed t he  

f i r s t  murder ,  one w a s  t h e  victim and the o t h e r  two were 

th.e a s sa i l an t s  i n  the second homicide. 

707. I n  BUNDY, no such connection exists between the  two 

events .  

and t h e  Dunwoody c r i m e  are t h e  f a c t s  t h a t  (-1) t h e  victims 

i n  each ins t ance  were young white wornen (R-7060); C2) each 

victim was b a t t e r e d  w i t h  some abject (R-70611; (-3). t he  

crimes occurred on January 15 ,  1978  (R-70601; and (41 a l l  

were as l eep  i n  bed (P-7061) and BUNDY w a s  accused OX each.. 

The State argued t h a t  t h e  

S m i t h ,  x q r a , . 3 6 5  SP. 2d at 

The only s i m i l a r i t i e s  between t h e  C h i  Omega crime 

However, t h e r e  are many d i s t i n c t  dissimilarities 

between the t w o  episodes: (1) 

large sororityhlouse, while  the  Dunwoody residence was a 

duplex housing one person per  u n i t ;  (2) the l o c a l i t i e s  w e r e  

d i f f e r e n t :  the  Dunwoody residence was " t w o  miles" a - 7 3 6 0 )  

from the C h i  Omega sorority house; 

an hour and a ha l f  apart [Chi Omega a t  about 2 : 3 Q  a.m. 

(R-6Q65) and Dunwoody a t  ahout 4:Q0 a.m. (E1-7329, e t  s e q . ] ) ;  

(-4) bi.te marks ( i d e n t i f i c a t i o n )  w e r e  found only a t  C h i  Qmega; 

("51 the. cause o f  death  o f  t w o  of t h e  v ic t ims  a t  C h i  Omega 

w a s  s t r angu la t ion ;  these w a s  no evidence of s t r a n g u l a t i o n  a t  

T h e  C h i  Omega situs was a 

(31 the two episodes were 
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Dunwoody; ( 6 )  a t  t h e  C h i  Omega house a suspec t  ( i d e n t i f i c a -  

t i o n )  was seen w i t h  a possible weapon i n  hand, w h i l e  a t  

Dunwoody no suspec t  was seen and no weapon found; and C7) 

a t  Dunwoody some s i g n s  of forced e n t r y  w e r e  found and no 

s u r e  p o i n t  of e n t r y  was  ever  determined a t  the C h i  Omega 

house. 

In lYaZZ 2. S t c x t e ,  66 So.2d 863 (Fla.  151532 b e h e a r i n g  

denied September 1 2 ,  1953), t h e  court  s ta ted that t h e  pro- 

cedure which t h e  Supreme Court had approved i n  civil cases, 

t h a t  of ordering consol ida t ion  of cases, is pemissible f o r  

mi$nal  cases where the causes are of t he  same general 

nature, a r i s e  o u t  of t h e  same event  o r  t r a n s a c t i o n ,  involve 

the  same or l i k e  i s s u e s ,  and depend l a r g e l y  on t h e  same 

evidence. The Ha22 rationale precludes consolidation of t h e  

Dunwoody episode and t h e  Chi Omega C r i m e s .  Neither the  same 

evidence nor t h e  same witnesses w e r e  presented i n  the 

r e spec t ive  cases. T h e  b i t e  mark evidence was only used t o  

"prove"identity i n  t h e  C h i  O m e g a  c r i m e .  Human hair samples 

w e r e  used t o  "prove" i d e n t i t y  i n  the Dunwoody crime. 

I n  AshZey u S t a t e ,  265  So.2d 685 @la. 1972), the 

court refused t o  gran t  a motion t o  consol ida te .  AshZey also 

involved two sepa ra t e  episades.  T h e  f i r s t  episode involved 

four  deaths, one immediately after t h e  other, a t  t h e  same 

place, and all w e r e  presented on the  same eyidence. T h e  

second episode involved one homicide an hour earliex. 

Fac tua l ly  d i s t i n g u i s h a b l e  from the o t h e r  fourl t h e  offense 

w a s  committed a t  a d i f f e r e n t  l o c a t i o n  and w a s  based on 
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different evidence. 

Applying AshZey to BUNDY, the Chi mega and the 

Dunwoody crimes w e r e  improperly joined. The assaults and 

batteries at the Chi Omega house were in close proximity 

in time and space, b u t  the single battery at the Dunwoody 

residence was two miles (.R-7360) and mare than an hour 

later. 

The S t a t e  distinguished the A s h l e y  case Zrom BUNDY 

by stating that the defendant in AshZey sought the motion 

to cansalidate rather than the state. This is a d i s t i n c t i o n  

without a difference; the same criteria appl ies  to consolida- 

tion as to severance. 

Finally, the State ( B r i e f  of Appellee at 46) can- 

cludes without citation that Appellant was not legally 

prejudiced. Lhzi ted S t a t e s  v .  F'outz ,  540  F . 2 d  733 (4th Cir. 

1976) recites the underlying law behind Rule 8 and Rule 14 

of the Federal Rules of Criminal Procedure which are vir- 

tually identical to Florida rules. T h e  essential ingredient 

in the element of prejudice is the fact t h a t m i s j o i n d e r  

creates a prejudice o f  supposed criminal disposition. i&< ted  

S*ates v. F o ~ d z ,  s u p r a ,  540 F.2d a t  536. In other words, 

the j u r y  would become awaxe and conclude that RUNDY was 

guilty of the Dunwoody offense simply because of heing 

convinced of h i s  alleged involvement i n  t he  Chi' mega inc i -  

dent. For instance, the bite mark and eye wltness i den t i f i ca -  

tion relative on ly  to the Chi Omega case unnecessarily 
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prejudiced t h e  prosecut ion of t h e  Dunwoody case i n  t h e  

j o i n t  t r i a l  proceedings. cf. U n i t e d  S t a t e s  -21. ,Feast, sapra,  

5 4 0  F.2d a t  7 3 6 .  

As discussed in t h e  Initial Brief of Appellant and 

n o t  r ebu t t ed  by t h e  Answer Brief  of Appellee, the extrinsic 

offense evidence which would have been admissible 3n a 

separate trial c r e p t  i n  through improper joinder. Reversal 

for a new t r i a l  is mandated, 



-29- 

F. 

THE JURY SELECTION PROCESS YIOLATED 
THE WITHERSPOUiV DOCTRINE, 

Witherspoon  u IZZinois, 391 U . S .  510, 88 S*. Ct, 710 ,  

20 L.Ed.261. 6 (1968)., allows a trial court t o  exclude a 

venireman for opposi t ion t o  c a p i t a l  punishment only when 

t h e  prospec t ive  juror makes it m r n i s t a k a b l y  cZaar:  (1) that 

he w i l l  automatical ly  vote  a g a i n s t  t h e  d e a t h  p e n a l t y  regard- 

less of t h e  evidence, or ( 2 )  t h a t  h i s  attitude wauld prevent  

him from making an i m p a r t i a l  determination of the defendant ' s  

g u i l t  or: innocence, During v o i r  dz"re venireman Westbroak 

expressed t h a t  she could make an i m p a r t i a l  determinat ion of 

BUNDY'S g u i l t  or innocence d e s p i t e  h e r  reservations concerning 

t h e  death pena l ty  ( R  4267-4268). That t h e  court's subsequent 

obfuscat ion of t h e  i s s u e  ( t o - w i t ,  t h a t  t h e  death penal ty  would 

probably ensue a f ind ing  of g u i l t )  r e s u l t e d  i n  Westbrook's 

eventua l  equivocation on the  i s s u e  ( R  4273-4274). does no t  

j u s t i f y  he r  excusal  for cause". 

The United S t a t e s  Supreme C o u r t  addressed t h e  i s s u e  

i n  Adams R T e x a s ,  448 U.S.  3 8 ,  1 0 0  S.Ct. 2521 ,  6 5  L.Ed.2d 

/F Defense counsel, cont rary  t o  the S t a t e ' s  assextions, 
(Appel lee 's  Brief  a t  49-5Q), did n o t  waive his Witherspoon  
objections with regard t o  Ms, Westbrook. CounselEs s t a t e -  
ment "all r i g h t "  (R 4274) followed t h e  c o u r t ' s  directive 
that counsel " [ s l t a t e  [h i s ]  ob j2c t ion  i n  t h e  reconrd'l (Id. 1 .  
Counsel 's  s ta tement  t h u s  c o n s t i t u t e d  an expressh-~ of assent 
t o  t h e  court's suggest ion t h a t  he make h i s  objection. 
does n o t  support  t h e  inference  t h a t  t h e  statement "all 
right" i n d i c a t e s  a waiver of object ion,  

I t  
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581 ( 1 9 8 0 ) .  

"1 e i t h e r  n m e r o u s n e s s ,  emotional involvement I 
nor inabi l i . ty  t o  deny o r  confirm any e f f e c t  what- 
soever is  equi3valent t o  an unwil l ingness  on t h e  
pa r t  of t h e  jurors t o  follow the courtls instruc- 
tions and obey t h e i r  oaths, r ega rd le s s  of  t h e i r  
feelings about the dea th  penal ty ,  (Emphasis 
suppl ied.)  Adama v.  Texcccc, ~ z p r a ,  la0 $.Ct, 
2521, 2528-2529. 

Ms. Westbrook made clear her  a b i l i t y  t o  eva lua te  the  evidence 

without being inf luenced by t h e  p o s s i b i l i t y  of c a p i t a l  pun- 

ishment (P 4267-4268). A t  best, her  subsequent equivocation 

(P 4273-4274) evidenced such an " i n a b i l i t y  t o  deny or confirm." 

Any a l l eged  inconsis tency i n  her responses d i d  no t  c o n s t i t u t e  

t h e  clear i n d i c a t i o n  t h a t  she could n o t  i m p a r t i a l l y  decide 

t h e  i s s u e  of g u i l t  which i s  requi red  by l a w .  

The, w i ~  d i r e  of venireman Constance reflects a 

s i m i l a r  abuse. 

both counsel ( R  5390-5395) i nd ica t ed  consc ien t ious  sc rup le s  

Constance@s responses t o  t h e  ques t ions  o f  

against t h e  death pena l ty ,  bu t  d i d  not demonstrate any clear 

i n d i c a t i o n  that h i s  b e l i e f s  would prevent him from performing 

h i s  duty as a ju ro r .  H e  stated t h a t  he d i d  not know i f  he  

could r e t u r n  a g u i l t y  verdict  "knowing t h a t  it m i g h t  lead 

to t h e  imposit ion of t h e  death penalty. ' '  

(.R 3591) .  Only when the c o u r t  asked him if h e  cculd return 

a verdict o f  g u i l t  knowing t h a t  it w o d d  subject t h e  defen- 

dan t  t o  c a p i t a l  punishment d id  ven2reman Constance-express  

hr tphasis  suppl ied)  

t h a t  he  "didn't bellwe" tliat he  could do SO (R 5394-5395). 

Thus, as w i t h  venireman Westbrook, t h e  court held  t h a t  veni re -  

man Constance could n o t  perform h i s  duty t o  render an 
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impartial v e r d i c t  u n l e s s  he w a s  willing to impose the death  

penalty upon a f ind ing  of guilt. "A state may not  entrust 

t h e  determinat ion of  whekher a man should live 01 d i e  t o  

a t r i b u n a l  organized t o  r e t u r n  a verdict of death.,'' 

Witherspoon v. I Z Z h p ? ; s ,  s z p ~ u ,  391 U.S. at 521, The 

exclusion of a s ing le  venireman in violation QE t he  

Witherspoon ru l e  i n v a l i d a t e s  any resulting death sentence.  

Davis v ,  Georgia ,  4 2 9  U.S. 122 ,  97 S . C t .  399 ,  50 L,Ed.2d 

339 (19762. Therefore, since both veniremen Constance and 

Westbrook w e r e  improperly excluded, BUNDY'S sentence should 

be vacated. 
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G. 

THE COURT ERRED I N  DENYING DEFENDANTK$ 
CJ3ALLENGE TO THE GRAND J U R Y  A S  UNTIMELY 
AND THE FAILURE TQ TIMELY APPOINT COUNSEL 
DENIED DEFENDANT THE R I G H T  TO EFFECTJYE 
ASSISTANCE OF COUNSEL. 

I n  i t s  A n s w e r  Brief, the  State made a, number of 

attacks on BUNDYKS r i g h t  t o  challenge the hnpanelment o f  

t h e  grand jury which subsequently indicted h3n and his 

right t o  appointed counsel for t h a t  purpose. F i r s t ,  the  S ta te  

asserted that grand jury proceedings are n o t  adversary i n  

nature.  Appellee's Brief a t  56, citing Antone z. S t a - t Q ,  

382 S o . 2 d  1205 (Fla.  1980); Gers te in  IJ. P u g h ,  420 U . S .  

103 ,  95 S . C t .  854, 43 L.Ed.2d  54 (-19751; and A n n o t a t i o n  

"Accused's Righ t s  t o  Assistance of Counsel a t  o r  Prior to 

Arraignment;" 5 A.L.R. 3d 1 2 6 9 - 1 3 5 1  and 198pocket  part a t  

1 7 4  

because case l a w  has determined t h a t  it is t h e  c r i t i c a l  

s t a g e  of t h e  prosecutorial process which t r iggers .  t h e  

r i g h t  t o  counsel a f te r  t h e  commencement of an adversary 

judicial criminal proceeding. Breuer 0 .  VCZZiams, 430 U . S .  

387, 97  S . C t .  2 2 0 0 ,  53 L.Ed.2d 2 4 0  ( -1977) ;  L&rste<n p .  P u g h ,  

supra ,  4 2 0  U.S. 103 ;  b h i t e d  s t a t ' e s  g. Ash, 413 U . S .  3 0 0 ,  93 

S . C t .  2 5 6 8 ,  3 7  L.Ed.2d 619 (-1973) ; K i r b y  v .  IlZinoCs, 4 0 6  U . S .  

682, 9 2  S . C t .  1877 ,  32  L.Ed.2d 411 (-1972); C ~ Z e m a n  v .  AZabama, 

399 U . S .  1, 90  S.Ct. 1 9 9 9 ,  26  L.Ed.2d  3 8 7  (J,9701: + ! h i k e d  

States D. Wade, 388 U.S. 2 1 8 ,  87 S - C t ,  1926 ,  18  L.Ed.2d 1149 

(1967) ;  Massiah 2). L h i t e d  S-Lates,  377 1J.S. 201, 84 S.Ct. 1199, 

T h e  "adversariness" o f  t he  proceedings is relevant 
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12 L.Ed.2d 246 (1964); White v. Maryland,  373 U.S. 59, 8 3  

S.Ct. 1050, 1Q L,Ed.2d 193 (19631; Ham$Ztorz v .  AZakama, 3 6 8  

U.S. 52, 82  S.Ct. 157, 7 L.Ed.2d 114 (.1961X; M i c h ~ Z  D. 

Lou{a?hna,  350 U.S. 91, 7 6  S.Ct. 1.58 (19551; Reece P .  

Georg ia ,  350 U.S. 85, 76 S.Ct. 167 ,  100 L.Ed. 27 (-19532. 

In the BUNDY prosecution, both. hearings cited by 

the State were adversary judicial criminal proceedings. 

F i r s t l y ,  prosecuting and defense attorneys appeared and 

presented opposing arguments (R 2640-2676, SR 266-288). 

T h e  hearings were held before two different judges, and w e r e  

judicial i n  character. Id. Finally, had either court 

granted BUNDYKS grand j u r y  challenge, the form of the 

hearings would have been substantially similar, i.e. 

adversary and criminal proceedings, notions to quash on the 

basis of a tainted grand jury, and any other hearings t h a t  

the two trial judges might have allowed on the grand jury 

challenge, were, and would have been, adversary judicial 

criminal proceedings. As such, the r i g h t  to appointed 

counsel accrued upon maturation of a grand jury challenge. 

T h e  State also asserted that BUNDYIS  fa i lure  to timely 

raise objections to the composition of the grand j u r y  consti- 

tuted a waiver of h i s  r ighk  to abject. 

at 56. The failure to Qbject hefore the impaneln-ient, however, 

sprang from the unavailability of counsel, who €-qd s tanding 

and the opportunity to raise the issue CSR 276-277). T h e  

right t o  object to a grand j u r y  presupposes an opportunity to 

Appellee's Brief 
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exercise t h a t  right. Reece v. Georgia ,  supra,  350 U.S. 05, 

89.  

counsel w a s  n o t  appointed for t h a t  purpose u n t i l  after 

impanelment of t h e  grand jury. I d .  

It  is  absurd t o  i n s i s t  t h a t  BUNDY had the r i g h t  when 

Even if, as t h e  S t a t e  urged (Appellee's Brief  a t  591 ,  

BUNDY had cons t ruc t ive  n o t i c e  t h a t  the gxand jury would 

cons ider  him a suspec t  i n  t h e  Chi Omega s l ay ings ,  his f a i l u r e  

to object before  impanelment did n o t  waive h i s  right t o  

object t he re to .  

a s s e r t i o n  t h a t  t h e  search of BUNDY'S mouth gave him "con- 

s t ruc t ive  no t i ce"  of t h e  grand jury's i n v e s t i g a t i o n  (Appellee's 

Brief  a t  55, 5 9 ) .  Although the S t a t e  never made it clear, its 

r a t i o n a l e  seemed t o  be t h a t  murder is a c a p i t a l  crime and 

an indictment by a grand j u r y  i s  a prerequisite t o  any pro- 

secut ion.  A r t i c l e  1 6 15,  F l a .  Const. (1968); S 782.04 ,  

Fla. Stat. (1976). A s  such, t h e  S ta te  apparent ly  bel ieved 

t h a t  t h e  p o l i c e  inqu i ry  into t h e  ex i s t ence  of any evidence 

l i n k i n g  BUNDY to t h e  crimes n o t i f i e d  him of the grand jury's 

cons idera t ion  of h i s  case. 

The S t a t e ' s  argument is predica ted  on t h e  

The F l o r i d a  Supreme Court has addressed t h i s  issue.  

I n  State v .  L e w i s ,  11 So.2d 337,  F l a .  ( 1 9 4 3 1 ,  the  defendant 

(un l ike  BUNDY) was. formally charged with t h e  offense Crape) 

w h i c h  t h e  grand jury l a t e r  considered. 

his counse l  w e r e  p re sen t  a t  t h e  arraignment w h e r e  they 

w e r e  informed (again,  u n l i k e  BUNDY) t h a t  t h e  grand jury 

would be impanelled t o  i n v e s t i g a t e  t h e  charge. S t a t e  A 

Both d a a n d a n t  and 
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L e w i s ,  supra,  11 So.2d 337, 3 3 8 .  Arguably, the FlQr ida  

Supreme Court couZd have reached t h e  conclusion (nothwith- 

s tanding t h e  actual  n o t i c e )  t h a t  t h e  rape charge c o n s t i t u t e d  

n o t i c e  t h a t  a grand j u r y  i n v e s t i g a t i o n  would ensue. When 

L e w i s  was decided, rape was a c a p i t a l  crime. 5 794.01(1.) I 

Fla .  S t a t .  (.l9411. Then, as now, prosecutzon f o r  c a p i t a l  

crimes could only occur following indictment by a grand 

jury. Article 1 S 15,  F l a .  Const .  (19681, Preamble § 10, 

F l a .  Const. C18681. The Florida high cour t  m.z"gkt have 

i n f e r r e d  (.ax t h e  S t a t e  would have it now i n f e r )  notice of 

t h e  grand jury proceedings from t h e  f a c t  of the. criminal 

charge. 

from ob jec t ing  t o  t h e  composition of t h e  panel. 

Fla. S t a t .  (1941)*. 

Such a holding would have precluded t h e  defendant 

5 905.05,  

The Florida Supreme Court i n  L e w i s  did not adopt 

such a r a t i o n a l e .  

I t  is hardly c o n s i s t e n t  wi th  t h e  s p i r i t  of fair 
t r i a l  t o  assume t h a t  a capital offense w i l l  be 
lodged a g a i n s t  them and then r e q u i r e  them bo 
chal lenge t h e  competency of t h e  grand jury before  
it i s  drawn. 
t o  defend a g a i n s t  a p r o b a b i l i t y  t h a t  may never 
become a r e a l i t y .  If one charged w i t h  a crime i s  
t o  be  accorded a reasonable  time t o  prepare h i s  
defense,  he is n o t  r e q u i r e d  to a s s m e  t h a t  he w i l l  
be  indicted, (.Emphasis suppl ied.  I State P .  Lewis ,  
supra ,  11 So.2d a t  3 3 9 .  

They would in other  words be requi red  

/FThe statute is s u b s t a n t i a l l y  i d e n t i c a l  t o  t h e  s t a t u t e  i n  
e f f e c t ,  S 905.05, F l a .  S t a t .  (19781., a t  the time of prose- 
cuti,on. 
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Even with actual notice and the assistance of counsel,  the 

defendant did not have to predict the grand juxy's finding 

in order to preserve his right to challenge. 

case,  BUNDY had neither notice  nor counsel to enable him to 

assert h i s  rights before impanelment. 

required first to assume that t h e  grand jury would investi- 

gate his case and then that an indictment would follow f o r  

a crime for which-he was neither arrested nor arrazgned. 

L e w i s  requires t h e  defendant to make neither assumption 

in order t o  preserve his r i g h t s .  Therefore, BafNDY did 

not waive his right to object to the composition of the grand 

j ury . 

In the hstant 

He was h effect 

The State also alleged that under R o j a s  9. S t a t e ,  

288 So.2d 234 (Fla. 19731, transferred to 296 So.2d 627, 

c e r k .  d e n .  419 U . S .  851, 95 S.Ct. 93, 4 2  L.Ed.2d 8 2 ,  BUNDY 

did not make a sufficient factual showing to raise a reason- 

able suspicion that the panel was improperly drawn. 

B r i e f  at 5 8 .  

BUNDY to prove h i s  case before he could present it. 

very purpose of a grand j u r y  challenge is to determine 

zlthether the j u r y  members are impartial*. The State would 

Appellee's 

To require such a standard would be to r e q u i r e  

The 

/ T T h i s  point a l so  relates the State's. argument that.BUNDY 
failed to establish prejudice to him resultin9 frm the 
denial of his motion. Appellee's B r i e f  at 60. Unlike 
age, sex, or race, juror  prejudice cannot be ascertained 
from a ven i re  list. Only v o i r  d < r e  can es tab l i sh  whether 
a) .the j u r o r s  were exposed to pretrial publicity and b) 
they were affected by it. m N D Y  cannot show this t y p e  
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require BUNDY t o  prove juror  i m p a r t i a l i t y  before t h e  court  

would allow him t o  ga the r  the informatian necessary t o  prove 

t h e  poin t .  

"Catch-22" r a t i o n a l e  in favor of t h e  rn~re sensible approach 

The Florida Supreme Court rejected this 

adopted i n  R o j a s  3. S t a t e ,  supra,  288 So.2d 234, and Dykman 

v. S ~ a t e ,  292 So.2d 633 (F la .  19741, c i t i n g  R p 3 a s ,  The 

Dykman dec i s ion  s p e c i f i c a l l y  rejects t h e  suggestion made 

by t h e  Sta te  (.Appellee's Brief  a t  5 8 ) :  

This  requirement af showing a f a c t u a l  hasis 
for t h e  challenge i n  o rde r  t o  r e q u i r e  a full- 
scale i n v e s t i g a t i o n  of t h e  pane l  does n o t ,  o f  
course, r e q u i r e  t h a t  t h e  cha l lenger  show t h e  
panel t o  be improperly c o n s t i t u t e d ,  but does- 
r e q u i r e  t h e  cha l lenger  t o  assert f a c t s  tending 
t o  raise a doubt as t o  whether t h e  panel m a y  
improperly c o n s t i t u t e d ;  if such factual asser- 
t i o n s  a r e  made, an inqu i ry  will then fol low t o  
see if such suspicion,  du ly  alleged, is  supported 
by proof.  (Emphasis i n  o r i g i n a l , )  D y b a n  3. S t a g e ,  
supra ,  294 So.2d 633, 637. 

The e x h i b i t s  a t tached  t o  BUNDY'S motion e s t a b l i s h  t h e  

ex i s t ence  of persuasive,  s e n s a t i o n a l  p r e t r i a l  p u b l i c i t y .  

The f a c t  of t h e  medials h i s t r i o n i c  coverage of the Chi 

Omega case would easily have j u s t i f i e d  an in fe rence  t h a t  

a grand j u r y  panel might have been a f f e c t e d  thereby. 

Because of t h i s ,  t h e  t r i a l  court should have allowed an 

inquiry into whether t h e  possibility of impartiality 

and p re jud ice  w a s  i n  f a c t  a rea l i ty ,  The court8s failure 

-__. 

/-of prejudice because the court's dec i s ion  prevented him 
from determining i t s  ex is tence .  I t  was t h i s  denial o f  
opportuni ty  which has resulted i n  irreparahle prejudice. 
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to do so constituted error. 

The State  has f u r t h e r  urged t h a t  EUNDY had 

r i g h t  t o  appointed counsel f o r  t h e  purpose of a grand 

j u r y  challenge. Appellee's Brief a t  57 ,  T h e  State's 

pro f fe red  r u l e  would create a c o n f l i c t  between the s t a t u t e s  

governing the issue. 5 27.51(11 I Fla. Stat, (_1977)_ guaran- 

t eed  pub l i c  defender assistance t o  all indigent persons 

arrested for or charged with a felony, 

Fla. R .  C r i r n .  P. (1972) f u r t h e r  required t h a t  counsel be 

appointed an i nd igen t  person " w h e n  he is- farreally charged 

wi th  an o f f ense ,  o r  as soon as feasChZe a f t a r  c u s t o d i a Z  

Rule 3,11l(a)., 

restraint or upon h i s  first appearance before a committing 

mag i s t r a t e  whichever  O C C U T G  earlieat," By l a w ,  BUNDY was 

e n t i t l e d  t o  appointed counsel as soon as be Mas s u b j e c t  

t o  custodial i n t e r r o g a t i o n  in Pensacola regarding t h e  

Chi Omega s lay ings .  5s; 9Q5.03-05, Fla. S t a t .  (-1970) granted 

BUNDY t h e  r i g h t  to chal lenge t h e  grand jury. 

advocated by t h e  Sta te  would deny BUNDY the opportuni ty  t o  

assert a s t a t u t o r y  r i g h t  through counsel aftex t h e  p o i n t  in 

t i m e  when h i s  r i g h t  t o  cwnsel  accrued as a matter of law. 

The Staters a s s e r t i o n  t h a t  *Appellant had n o t  r i g h t  t o  

appointed counsel p r ior  to h i s  indictment 

Brief a t  57)  flies i n  the Zace of logic and the law, 

The only a u t h o r i t y  c i t e d  in support  of the State's 

a s s e r t i o n  w a s  U n i t e d  S t a t e s  u Halley, 431 F.2d 1180 (9th 

Cir. 1970). The complete d i scuss ion  of a defendants* 

The course 

(appellee's 
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preindictment  r i g h t  t o  counsel i n  t h e  decision is, repro- 

duced below. 

Defendant was n o t  e n t i t l e d  t o  t h e  assistance of 
appointed counsel during t h e  period f r o m  t h e  t i m e  
he became a suspect, November 25, 1966, t o  t h e  
time t h e  indictment was re turned  on t h e  bankrobbery 
charge, Apr i l  10, 1968. U n i t e d  S t a t e s  v .  HaZZey, 
supraJ 431 F.2d 1180 ,  1181. 

The HaZZey decis ion cited no precedent ,  relied on no statute, 

and o f fe red  no r a t i o n a l e  for its holding. The section of t h e  

opinion reproduced above has  no t  been c i t e d  i n  any subse- 

quent  decisions in any court .  HaZZey is nothing more than 

a record of a j u d i c i a l  resuZt. 

nor principle t o  support  t h e  S t a t e ' s  p o s i t i o n ,  

It provides  n e i t h e r  a u t h o r i t y  

F i n a l l y ,  t h e  S t a t e  argued that Judge Rudd's 

s e l f - r e v e r s a l  on t h e  appointement of counsel i n d i c a t e s  t h a t  

he would have appointed counsel f o r  t h e  grand jury chal lenge 

if RUNDY had so requested p r i o r  t o  impanelment, Appel lee 's  

Brief  a t  60 .  This a c t i o n  p resen t s  an analog t o  t h e  p r i n c i -  

p l e  enunciated in Reece v. Georg ia ,  supra ,  350 U . S .  85 

Reece noted t h e  irony i nhe ren t  in any s i t u a t i o n  i n  which-one 

l a w  granted a s i g h t  and another  law precluded i t s  exercise. 

R e e c e ,  supru, a t  89. 

to e x e r c i s e  t h e  r i g h t  while denying t h e  right itself* 

strains c r e d i b i l i t y  t o  p r o f f e r  t h i s  ac t  as evidence t h a t  

H e r e ,  t h e  c o u r t  granted the oppor tuni ty  

It 

t h e  cour t  w a s  "determined t o  err 3f err at a l l  on Appel lan t ' s  

s ide."  Appel lee 's  Brief a t  57. The court's action w a s  

equally c o n s i s t e n t  with t h e  theory t h a t  he w a s  committed 

t o  grant t h e  r i g h t  t o  counsel only a f t e r  it could do BUNDY 
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no good whatsoever. 

to ascribe any mgtive to the courtqs actionsL. 

to demonstrate the futility of predicting w h a t  the court 

might have done on the b a s i s  of what it did in a fac.ku&lly 

dissimilar situation. 

thus without foundation and is not probative, 

This alternative theory is not offered 

It i s  offered 

The State's prognostication is 

In conclusion, it was the State, and not BUNDY that 

was placed in the "heads I win, tails you lose'! predica- 

ment. BUNDY, a lay person, was held to Irknow" by virtue of 

statutory notice t h e  existence o f  the grand -jury bvest iga -  

tian when h i s  attorneys (.for all anyone can see1 were 

unaware of the proceedings. 

aware of the impanelment, they had only been appointed to 

represent BUNDY with regard to charges unrelated to the 

grand jury investigation, 

preserve his rights only i f  they w e n t  beyond the scope of 

their authority and challenged the panel of a grand j u r y  

investigating charges completely unrelated to those for 

which they were appointed. 

precisely that (BR 266-288, R 2640-2676). If their challenge 

was, as the State suggested (Appellee's B r i e f  at 5 8 1 ,  a shot 

in the dark, it is only because the circumstances permitted 

no other. 

to assune neither investigation nor indictment, 

they were under such an obligation, they had no clear indica- 

tion that they had the au thor i ty  to raise such a claim. Even 

Even if t h e  attorneys had been 

Thus, BUNDY\S attorneys could 

In fact ,  RUNDYRS attorneys did 

They, as discussed supra ,  were under obligation 

Eyen if 
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the trial judge (Rudd) vacillated on the point. 

Under these CircmStances, ne ther BUNDY nor his 

attorneys attempted the grand j u r y  challenge pr ior  to impanel- 

ment. As such, the State has argued, BUNDY wived  his right 

to challenge, b u t ,  for practical purposes, dfd not  have the 

opportunity to so do. A f t e r  impanelment, the belated 

appointment of counsel (.for the purpose of the challenge) 

afforded h i m  the opportunity, but he was denied t h e  right. 

To borrow the Staters idiom, "heads, the State wins; tails 

BUNDY loses ." Forced to choose between the 2:mpassible and 

the unacceptable, BUNDY was held to have waived h i s  rights 

before he had the chance to exercise them. The court's 

denial of the motion to challenge the panel denied BUNDY 

due process of law and thus constituted prejudicial error. 
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H. 

THE TRIAL COURT ERRED IN ADMITTING 
THE BITEMARK IDENTIFICATION TESTI- 
MONY. 

The State has attempted to support the trial court's ad- 

mission of the bitemark testimony by employing a two-pronged 

argument. Citing J e n t  v. S t a $ e ,  400 (sic) So.2d 1024 (Fla. 

1 9 8 2 ) *  and Peek v. State, 3 9 5  So.2d 4 9 2  (Fla. 1980) , the 
State analogized bitemark evidence to hair analysis which 

has been held admissible despite the inability to render a 

positive identification. ( S e e  Appellee's Brief at 62) In 

Peek,  however, the State employed a method of hair analysis 

so precise that only 2 persons in 10,000 could have produced 

hair samples which were e x a c t l y  consistent with each other. 

P e e k  v .  S t a t e ,  supra ,  395 So.2d 494. I n  the instant case, 
0 

4 out of 5 dental samples were "consistent" with the State's 

photograph of the bitemarks. (R 9 2 0 3 - 9 2 0 4 ) .  The evidence was 

too unreliable to have warranted admission by the trial court. 

C o p p o l i n o  v .  State, 223  S0.2d 68  (Fla. 2d DCA 1968)=** 

1. Qualifications 

Dr. Souviron;s partiality and bias should have disqua- 

lified him from testifying in the BUNDY trial. P e o p l e  v .  K e l l y ,  

* The citation is a mistake, see 4 0 8  So.2d 1024, - 
**CoppoZino, although much relied on by the State, does not 
support its case. In CoppoZino, the test used produced 
p o s i t i v e  results, not as here, negative inferences. 
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0 549  P.2d 1230 (1976). He deliberately violated the trial 

court's order to remain publicly silent on the biternark evi- 

dence until a jury had been empanelled. This action severely 

jeopardized BUNDY'S right to a fair trial. (R 1142-1144). 

In Court, Dr, Souviron testified first that the meeting he 

addressed was closed to the public, that he was not aware of 

Judge Miner's closure order and, finally, that he could tes- 

tify objectively at trial. Before the Court accepts (as has 

the State) Dr. Souviron's self-serving assertions it should 

examine the truth of the one statement that can be verified 

from the record. However, "closed" the meeting may have been, 

it was certainly "public" enough to enable a member of the 

press to publish a story entitled, "Bundy's Teeth Match Rite 

on Girl's Body, Expert Says," in which the writer included 

direct quotations from Dr. Souviron to the effect that no other 

s e t  of teeth could have made the marks. ( R  3 3 3 - 3 3 5 ) *  The 

State's paeans to judicial discretion change neither the evi- 

dence of Souviron's misconduct nor the impact of such mis- 

conduct on prospective jurors, Dr. Souviron's actions es- 

tablished his bias, and the trial court committed error in 

allowing him to testify. 

2. Factual Basis 

Following its discussion on the photographic enlargement 

of the bitemark, the State "distinguished" U n i t e d  S t a t e s  v .  

*The date of the article does not appear in the record. The 
article, however, mentions that D r ,  Sourviron's statements were 
made at a forensic conference in Orlando. The article a l so  
states that BUNDY was still taking depositions at the time of 
the writing. This establishes that the conference occurred 
during the effective period of the order. 

0 
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T ' r a n m s k i ,  6 5 9  F.2d 7 5 0  (7th Cir. 1981), on the basis of the 

clarity of the photographs in the BUNDY case. (Appellee's 

Brief at 7 0 - 7 1 ) .  The State has not merely made a distinction 

without a difference, it has failed altogether to address 

a 

the issue crucial to both the T r a n m s k i  decision and the 

BUNDY case. 

In T ' r a n m s k i ,  the government introduced the testimony of 

an astronomer to prove that a picture (introduced by the de- 

fendant to establish an alibi) could not have been taken on 

a certain date. The astronomer attempted to establish the 

date by computing the sun's azimuth (the number of degrees 

from true south) and altitude (the number of deqress above 

the horizon) by measuring the shadows in the photograph and 

a computing the angles trigonometrically. The Seventh Circuit 

faced on appeal, the issue of the competence of the evidence. 

The court relied on Federal Rule of Evidence 201(b), which em- 

powers courts to take judicial notice of facts not subject to 

reasonable dispute. The R u l e  provides of judicial notice of 

facts :  

(1) generally known within the territorial juris- 
diction of the trial court; or 

(2) capable of accurate and ready determination by 
resort to sources whose accuracy cannot reason- 
ably be questioned. Fed. R. Evid. 201(b), 28 U.S.C.  

On the authority of Rule 201(b), the appellate court ad- 

dressed the merits of the government's case, and found the 

astronomer had failed to account for the possible slope of 

the ground which would have affected the computation of a 
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0 the sun's altitude. The government's expert also failed to 

establish the orientation of the backwall of the house,  with- 

out which there existed no point of reference from which to 

derive the sun's azimuth. After taking judicial notice of 

the foregoing predicate facts, the Seventh Circuit panel ruled 

the admission of the astronomer's measurements erroneous and 

reversed the defendant's conviction. 

In the BUNDY case, as in T ' r a n m s k i ,  the crucial missing 

factors are a n g l e s .  It is a matter of common experience* 

that the apparent size and shape of an object will vary ac- 

cording to the angle and distance from which the viewer ob- 

serves it. The only evidence the record shows of the distance 

from the camera lens to the bitemark is the post hoc approxi- 

mation of Officer Winkler made over eighteen months after 

he took the photograph. (R 2 7 8 0 ) .  More importantly, at no 

point does the record indicate the angle from which Officer 

a 

Winkler took the photograph. As such, the State f a i l e d  to lay 

an essential piece of evidentiary foundation. The trial court 

had no way of ascertaining whether the view preserved by the 

bitemark photographs corresponded, in terms of the angle per- 

spective, to the acetate overlays used to make the comparison. 

The State's failure to preserve the ang le  of perspective of 

the bitemark photographs renders, ue2 non, the bitemark evi- 

* Of which this Court may take judicial notice, as did the court 
in T r a n m s k i ,  under §90.201(11) , (12) Fla.Stat. (1976), which 
is virtually identical to Fed. R. Evid. 201(b). 
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a dence without foundation, and hence, inadmissible. 

Another matter of common experience reveals the faulty 

foundation which underlay the bitemark evidence. The wit- 

nesses f o r  the State made bitemark comparisons with a plastic 

replica of BUNDY'S teeth. The model was lowered into a 

medium and photographed. From these photographs the witness 

made acetate overlays which were used, along with the model 

itself, for comparison to the photograph of the bitemark. 

( R  2812-2861). Dr. Souviron made the comparison by placing 

the acetate overlay over the bitemark photograph and by pres- 

sing the plastic model straight down into the photograph. 

(R 2832,  8 7 1 2 ) .  Human beings (exceptincj freaks of nature) do 

not bite objects by opening their mouths to a 180' angle and 

lowering their upper and lower jaws onto the object being 

bitten. But that was the precise technique used to produce 

the result that the BUNDY mould would produce an identical 

impression to the impression preserved on acetate. 

0 

The angle of the bitemark itself, as well as that of the 

camera could not logically match that used to make the com- 

parison. No basis for cornparison exists in fact, between the 

bitemark picture and the exemplars used by Dr. Souviron. The 

absence of a foundation f o r  comparison rendered the trial 

court's admission of the evidence-erroneous. 

3. Opinion of Guilt 

The State offered four-pronged defense of Dr. Souviron's 

personal observation outside the scope of his expertise. The 
0 
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0 State asserted that the q u e s t i o n  which elicited Dr. Souviron's 

response was improper, No rationale was offered to support 

the assertion. Again, the State treats Dr. Souviron's bare, 

unsupported allegations as the measure of truth. Investiga- 

tion of the record reveals that defense counsel was trying 

to establish the age parameters within which the assailant 

could have fallen. Counsel based his qyi'ery on a previous 

response by Dr, Souviron that a "large child" could have 

made the bite. ( R  8 7 8 7 ) .  Since the resolution of the defense's 

line of questioning related to the size of the population whose 

members could have inflicted the bite, the question was 

reasonable, relevant and proper. Dr. Souviron's nonrespon- 

sive exasperation to counsel's detailed cross-examination did 

not render the question immaterial or spurious. 0 
The State next argued that defense counsel's question 

initiated Dr. Souviron's response. (Appellee's Brief at 7 2 ) .  

In a strict sense, this is true, but the Court should not 

confuse (as has the State) the initiation of a response  

with the invitation of e r r o r ,  Id. Counsel could not get a 

responsive answer to his question whether a 13 or 14 year old 

could have made the bitemark (R 8 7 8 8 ) .  When he pressed the 

issue, Dr. Souviron made the remark here addressed. Id. 

Although the response followed a question by counsel, Dr. 

Souviron's answer exceeded the scope both of the question 

and his expertise. Counsel's question did not address, nor 
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did Dr. Souviron's area of expertise authorize the considera- a 
tion of "ancillary evidence." ( R  8 7 8 8 ) .  It was further 

irrelevant to the purpose of the cross-examination in general 

and to the thrust of counsel's question in particular that 

there was blood on the rectal areas, Id. Finally, Mr. Harvey 

d i d  not a s k ,  nor did resolution of the bitemark identifica- 

tion issue in any way require the jury to determine, whether 

the victim was beaten to death. In no way did defense coun- 

sel provoke or encourage the response that Dr, Souviron 

gave. To adopt the State's interpretation of invited error 

would license opposing witnesses to make improper prejudicial 

comments with impunity, It would further deny the injured 

party recourse because he would have "waived" his abjecttion 

to prejudicial comments merely by exercising hi right of a 
cross-examination. The innocuous question did not invite 

error because it was the witness who used it as a vehicle to 

make an improper statement. Dr. Souviron's misconduct, and 

no other, gave rise to the error complained. 

The State further asserted that BUNDY waived his claim 

of error because his counsel failed to make a contempora- 

neaus objection to Dr. Souviron's improper comment upon 

the evidence. (Appellee's Brief at 72). In support of the 

contention, the State cited, but did not discuss, C a s t o r  v. 

State, 3 6 5  So.2d 7 0 1  (Fla. 1 9 7 8 )  and cases cited therein.* 

* C l a r k  v. S t a t e ,  3 6 3  So.2d 3 3 1  (Fla. 1978); Dorrniney v. S t a t e ,  
3 1 4  So.2d 1 3 4  (Fla. 1 9 7 5 ) ;  WiZZiams v. S t a t e ,  2 8 5  So.2d 1 3  
(Fla. 1973);Sanford u. R u b i n ,  237 So.2d 1 3 4  (Fla. 1 9 7 0 ) ;  
Brown v. S t a t e ,  124 So.2d 4 8 1  (Fla. 1 9 6 0 )  J a c k s o n  v. S t a t e ,  
307 So.2d 8 2 6  (Fla. 4th DCA 1 9 7 5 ) ;  R i v e r s  v. S t a t e ,  307  So,2d 
826 (Fla. 1st DCA 1975);York 2) .  S t a t e ,  232 So.2d 7 6 7  (Fla. 4th 
DCA 1969);BagZey u. S t a t e ,  119 So.2d 400 (Fla. 1st DCA 1960) 

0 
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Without exception, the cases relied upon by the State in- 

volve defense counsel's failure to object to a jury charge. 

Cas tor  v. S t a t e ,  supra,365 So.2d 701, and cases cited in 

0 

footnotes below,* Analysis of cases involving evidential 

questions in addition to the issue of waiver of objection 

to jury charge reveals that Appellant's contention is a dis- 

tinction with a difference. 

The bitemark evidence constituted a major portion of the 

State's evidence. The State founded the bulk of its case on 

identity evidence, such as the bitemark analysis. The bite- 

mark evidence goes both to the foundation of the case and 

to the merits of the cause. Therefore, any assignment of 

error regarding the admission of the evidence is an assign- 

ment of fundmnentaZ e r r o r  which need not be raised at t r i a l  

in order to be addressed on appeal. C l a r k  v.  S t a t e ,  3 6 3  S o ,  

2d 331, 3 3 3  (Fla. 1978); S a n f o r d  v. R - ~ h l i n ,  237 So.2d 134 

(Fla. 1970). 

0 

Even if the trial court's admission of the bitemark evi- 

dence did not constitute fundamental error, this Court may 

consider it on appeal. Y o r k  v. S t a t e ,  2 3 2  So.2d 7 6 7  (Fla. 4th 

DCA 1969) involved a jury charge objection waiver issue and 

evidential issue concerning the sufficiency of identification 

testimony. The Fourth District panel deemed that defense 

counsel's failure to register a contemporaneous objection to 

the jury charge effectively waived defendant's right to raise 

* This is a l so  true with regard to Johnson v. S e a t e ,  314 So. 
2d 21, 248 (Fla. 1st DCA 1 9 7 5 ) .  0 
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the issue on appeal. Y o r k  u. S t a t e ,  supra ,  232 So.2d at 

768. With regard to the evidential sufficiency issue, however, 0 
the appellate court overlooked the failure of defense counsel 

to make any objection at trial and because the defendant's 

liberty was at stake, agreed to consider the evidential 

issue f o r  the first time on appeal. 

In Gibbs 2 ) .  S t a t e ,  193 So.2d 4 6 0  (Fla. 2d DCA 1967), the 

Second District panel addressed the propriety of a judicial 

comment on the evidence. In deciding to address the issue 

on its merits, the appellate court noted that: 

Objections were not made in the lower court and 
the making of those comments was not such fun- 
damental error of law as to constitute the sole 
cause of reversal. However, t h e  e r r o r  may b e  
considered w i t h  o t h e r  a s s i g n m e n t s  o f  e r r o r  i n  
d e t e r m i n i n g  w h e t h e r  t h e  szb s t a n t i a i !  r i g h t s  of  
t h e  defendant ha zle b e e n  i n j m i o u s i ! y  a f f e c t e d .  
(emphasis supplied) 
Gibbs v .  S t a t e ,  s u p r a ,  193 So.2d at 463. 

Whether fundamental or not, BUNDY'S objections may be 

considered f o r  the firts time on appeal. 

Finally, the State has contended that Dr. Souviron's 

testimony was neither prejudicial nor improper because Dr. 

Souviron did not express his opinion on the ultimate issue 

of fact regarding the factual basis of the bitemark testi- 

mony. (Appellee's Brief at 73). The State is partially 

correct. Dr. Souviron's statement did not address the 

factual basis of h i s  testimony at all. Dr. Souviron ex- 

pressed his opinion on a subject beyond the scope of both 

his expertise and his personal observation with no factual 



-51- 

basis whatever. 

missible scope of his testimony resulted in an  improper 

and highly inflammatory statement. 

to maintain that such behavior is either permissible of non- 

prejudicial. Dr. Souviron's statement, veZ non, made the 

admission (or at least the further use of) his testimony 

fundamental error. 

His excursion beyond the limits of the per- 

It strains credibility 

' 4 .  Standards 

Discussion of the question of standards must begin with 

the concession by the 

currently exist no standards fo r  positive bitemark identi- 

fication (R 2 8 7 3 ,  8 7 2 8 ) .  No forensic odontologist may 

conclude that one bitemark identically matches a given set 

of teeth. ( R  2868). He may only conclude that the set of 

teeth is or is not inconsistent with the bitemark. For 

Statels expert witness that there 

* @ 
such a bitemark "standard" to have any meaning, it must be 

sufficiently precise to exclude, by its application, a sig- 

nificant number of other  sets of teeth. The test applied 

in the BUNDY case failed to do so. Out of five sample sets 

of teeth, Dr. DeVore could only exclude one because of "mor- 

phological peculiarities." (R 9203-9204). The standard used 

to prove Appellant's identity as the assailant, to-wit, that 

the bitemarks were not inconsistent, "identified" three 

persons as the assailant. To allow an expert witness to 

cloak such a feeble discriminator with the label "reasonable 

* The expert witnesses on both sides of the case agree on 
this "standard." ( R  2868, 8728,  9204, 9216, 9218), 



-52- 

degree of dental cei taint! makes his testimony not merely 

0 unreliable, but affirmatively misleading. In fact, the model 

of BUNDY's teeth w a s  so "consistent" with the photograph 

of the victim's bitemarks that the same finding of "consis- 

tency" was found regardless of which teeth was placed in which 

biternark. (R 9192-9193). In other  words, no matter which 

way the acetate overlay was placed over the picture, the 

consistency was the same. Id. Given the persuasive value 

of expert testimony and the unreliability of the test used, 

admission of the testimony was prejudicial and improper. 
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I. 

THE TERM  FAILURE'^ CONTAINED IN THE JURY 
INSTRUCTION$ AMOUNTED TO J U D I C I A L  COMMENT ON 
THE ACCUSED'S EXERCISE OF HIS CONSTITUTIONAL 
RIGHT TO REMAIN SILENT. 

Over the strenuous objection of defense counsel 

(P 9476-9477) ,  the trial court refused to delete (or at 

t ion : 

[A] defendantrs failure* to t a k e  the witness 
stand must not be considered in any rnannex an 
admission of guilt, nor should h i s  failure 
to take the witness stand influence your VEX- 

dict in any manner whatsoever (R 97491. 

The State has argued that BUNDY waived h i s  right to object 

Appellee's Brief at 78. Its rationale went thus. The defense 

requested an instruction to the effect that the exercise of 

one's right to remain silent could not j u s t i f y  an inference 

/FThe undesirability of the use of a term such as "fai lure" 
to describe the exercise of a constitutionally guaranteed 
right while perhaps obvious, in the interests of absolute 
clarity merits repetition. 
"omission of performance of an action or a task, esp. 
neglect of an assigned, expectedr or appropriate action." 
W e b s t a r ' s  Third New InternatCanaZ Dict{onary (Nerriam 
Co.; Springfield, Ma. 1971). To use a term with such 
negative implications to describe the exercise of an 
"ahsolute right" (See R 9749) gives rise to an extreme 
(and completely unnecessary) risk of prejudice. 
purpose of the instruction is to prevent khe j u r y  f r o m  
making unwarranted inferences of guilt from the defendant's 
silence, it seems peculiar that a court committed to pro- 
tecting this interest should insist on such language as 
"failure to" in preference to the "does not" language of 
defense's proposed instruction (See R 1522, 9476-9478) a 

"Failure" is defined as an 

If the 

a 
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of g u i l t  ( R  1522). Once the defense requested suck  an 

i n s t r u c t i o n ,  t h e  c o u r t  could nQt  refuse as a matteu of 

c o n s t i t u t i o n a l  l a w .  C a r t e r  v .  Kentucky ,  45Q U.S. 288,  

1Q1 S.Ct. 1112, 67 LmEd,2d 241 (19811, Since the. defense 

requested and received the i n s t r u c t i o n  the defendant was 

estopped from raising it as  error on appeal, A p p d k e ' s  

B r i e f  at 78. 

The S ta te ' s  theory of nece.ssity relied on several 

omissions of material f a c t .  The record simply f a i l s  t o  

support  any theory o f  "acquiescence" on t h e  p a r t  of t h e  

defense.  

t i o n  ( R  1 5 2 2 ) .  Defense counsel t imely ohjected t o  the 

c o u r t  I s i nc lus ion  of t h e  "failure" language in the instruc- 

t i o n  an defendant ' s  srlence, s t a t i n g  explicitly t he  s p e c i f i c  

grounds t h e r e f o r  CR 9476-94781, To-wit: Ms. Good objec ted  

t o  th-e p e j o r a t i v e  impact of t h e  t e r m  "failure t o  t e s t i f y ' !  

and t h a t  t h e  mention of any inference  of guilt might suggest 

t h a t  the jury reach such a conclusion" (-R 9476). The court 

itself recognized t h a t  there existed "no question about the 

The c o u r t  rejected the  de fense ' s  propoffed i n s t r u c -  

f a c t  t h a t  [ t h e  defense] reserved t h e  ob jec t ion  (R 9 4 7 8 ) ,  

T h e  S t a t e  c i ted  a numher of cases in support af its  

"estoppel"  argument (AppelleeB s R r i e f  a t  7 8 1  , none o f  which 

c o n t r o l  t h e  ins tan t  case. The State forwarded ZhC..t.ed S t a t e s  

v .  Williams, 521 F.2d 950  (D.C. Cis. 19751 as autharity f o r  

i t s  pos i t i on .  Appellee's Brief  at 78. I n  WCZZ$"ams, t h e  

trial court gave an i n s t r u c t i o n  (requested by one of several 

defendants)  regarding t h e  accused 's  abso lu t e  r i g h t  "not  t o  
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testify"* over the objection of the other defendants. The 

District of Columbia Circuit upheld the trial court1$ 

action " [n] otwithstanding the merits" (discussed i n f r a )  

on two procedural grounds, lha i ted  S t a t e s  9, W.iZZiams, 

szqm:,  521 F.2d 950, 955-956. The codefendants did not 

timely object, nor did t hey  state with specificity the 

grounds therefor. Id. As such, the court held t h a t  t h e y  

had waived their right ta so object. Since, in the instant 

case, defense counsel timely objected and stated with speci- 

ficity the basis f a r  her objection, she did not waive 

BUNDY'S right to so object. T h e r e f o r e ,  mitad S t a t e s  z1. 

W i Z Z i a m s  is here inapposite. 

Likewise, the Sta te  sought to  r e l y  on MePhse z'. S t a t e ,  

254 So.2d 406 (Fla. 1st DCA 1971) to support its estoppel 

argument. In McPhee ,  defense counsel moved (somehow SUC~SS- 

f u l l y )  to require the State to elect between two counts of 

a facially valid indictment. Defense counsel argued that 

one of the acts  alleged in an indictment constituted a lesser 

included offense of the other. In fact, this was not  the 

case. At trial the court charged the jury in accordance with 

the amended indictment. When th.e defendant was convicted, 

defense counsel stated t h e  erroneous charge as grounds f o r  

its motion f o r  a new trial. On appeal, the First District 

/F Note that this language was proposed lay the defense in 
t h e  instant case ( R  1522, 9476). 
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Court of Appeals upheld the conviction on two grounds. First, 

since the defendant moved f o r  and received the charge he was 

estopped from claiming it as error. Second, since he did 

not make his claim of error until the motion for a new trial, 

his "objection" was not timely and hence waived. Only the 

first ground requires discussion inasmuch as the timeliness 

issue w a s  addressed supra .  In the instant case, BUNDY did 

not claim as error that for  which he asked, BUNDY claimed a s  

error that on which the court insisted over defense counsel's 

objections ( R  9476-9478). He therefore did not l'occupy 

inconsistent positions in the course of a litigation." 

McPhee V .  S t a t e ,  s u p r a ,  254 So.2d 406, 409. BUNDY'S posi- 

tion is now what it was at trial; that the court's inclusion 

of the failure language constituted a prejudicial j u d i c i a l  

comment on the exercise of his right to remain silent. Thus, 

McPhee does not apply to the instant case. 

S m i t h  Y. S t a t e ,  375 So.2d 864 (Fla. 3rd DCA 1979), 

merits only cursory discussion. In S m i t h ,  defense Counsel 

did not object to the offensive instructions at trial and 

thus waived the defendant's right to object. As discussed 

supra, defense counsel in the instant case timely and with 

specificity objected, thus obviating any question of waiver. 

L i k e  WiZZiams and McPhee, S m i t h  does not here control, The 

State has nonetheless advanced its "gotcha" argument, citing 

S t a t e  v .  B e l i e n ,  3 7 9  So.2d 446 (Fla. 3rd DCA 1980). As with 

McPhee, B e l i e n  included a true estoppel situation. Defendant 
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moved for and was granted a continuance, then attempted 

to secure a dismissal under the speedy trial rule. Like 

McPhee, B e Z i e n  got what he requested, then claimed that what 

he received constituted error. As discussed sup20aJ BUNDY 

did not assume contrary positions at trial and on appeal. 

Therefore, the estoppel principles in BeZ<en l i k e  those 

enunciated in McPhee are inapplicable to BUNDY'S case. 

Even notwithstanding defense counsel's objections* 

and the court's statement into the record preserving the 

issue, the defenses's final acceptance of the State's instruc- 

tion ( R  9478) cannot under the circumstances aperate as a 

waiver of right. It is a matter of constitutional r i g h t  that 

a defendant may request and receive a charge instructing the 

jury no t  to infer guilt from the exercise of his right to 

remain silent. C a r t e r  v .  K e n t u c k y ,  s n p ~ a ,  450 U.S. 288. 

CariSer imposed on trial courts the constitutional obliga- 

tion to minimize the danger that the j u r y  will consider the 

defendant's silence as evidence of guilt. C a r t e r  u. K e n t u c k y ,  

supra ,  101 S.Ct. at 1122. The Supreme Court noted that: 

No judge can prevent jurors from speculating about 
why a defendant stands mute in the face of a cri- 
minal accusation, but a judge can, and must, if 
requested to do so, use the unique power of the 
j u r y  instruction to reduce that speculation to a 
minimum. 

/F Ms. Good's "acquiescence" was made "subject to those other 
objections [she] just noted" (R 9478). 
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In the instant case, the trial cour t  granted the request, 

but it took with one hand what it gave with the other. It 

instructed the jury regarding BUNDY'S right to remain 

silent, but twice referred to his "failure to take the 

witness stand" (R 97491. The defense team t ime ly  objected 

to the presence of such prejudicial language in an instruction 

ostensibly intended for the defendant's benefi t  CR 9476-9478). 

But the trial cour t  made it clear that the defense would take 

the instruction he proposed or lose it altogether 

The court confronted BUNDY with a Hobson's choice: either 

to accept the instruction as  it was, laden with the pejorative 

baggage of the references to his "failure" to testify, or to 

renounce altogether the right to receive the instruction*. 

The court thus made the exercise of: BUNDY#S absolute right 

conditional upon the inclusion of language which undermined 

the very purpose of the right granted. This "Scylla and 

Charybdis" approach violated BUNDY'S right to due process of 

law. By no rationale could the defense counsel's forced 

R 9478). 

/F The District of Columbia Circuit (whase precedent the State 
would have this Court adopt) (Appellee's B r i e f  at 7 8 1 ,  voiced 
the same concern in lh2 i ted  S t a t e s  v .  W<ZZiams, supra ,  521 
F.2d 950. In upholding the defendant's right to an i n s t r u c -  
tion charging the jury not to infer guilt from silence, even 
over the objections of codefendants, the District of Columbia 
panel observed that the right t o  such an instruction: 

[ I3 s duly circumscribed when a defendant must choose 
between the substitute instruction and no instruc- 
tion at all. -United S t a t e s  v .  WiZliams, S u p r a ,  5 2 1  
F.2d at 955. 
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acceptance of the  court's partially erroneous instruction 

constitute a waiver of BUNDY'S right to object thereto. 

The State's second major assertion is that state 

and federal courts have "repeatedly rejected" the argument 

upon which BUNDY has based this part of his appeal. 

Brief at 79, The State has omitted to explain how any court 

may repeatedly reject an argument it has not encountered. 

None of the cases cited in Appellee's B r i e f  involved jury 

instructions which called the jury's attention to the defen- 

dant's "failure to testify"*. As the title might suggest, 

the "failure" language formed the basis for BUNDY'S claim 

of error on this point. Appellant's Brief at 110. Further- 

more, the entire body of law relied upon by the State to sup- 

por t  its assertion that a trial court may give a ''no inference 

of guilt from silence" instruction (a) involved cases in which, 

f o r  tactical reasons, the defendants wanted no such instruction 

given and (b) was premised on theprinciple that judges have an 

obligation to protect defendants from jury speculation on their 

right to remain s i l e n t .  Lakesi.de v .  Oregon, 435 U.S. 333, 3 3 9 ,  

9 8  S.Ct.1091, 1095, 55 L.Ed.2d 319 (.1978).; B i e z  ZJ, S t a t e ,  

359  So.2d 55, 56 @la. 3d DCA 19781.; DeZaine p *  S t a t e ,  230 

So.2d 168, 175 (2d DCA 1970).; LZoyd p, S t a t e ,  218 S0,2d 490, 

491 (Fla. 2d DCA 1969); EogZer 1). S t a t e ,  117 So.694 (Fla. 1928)- 

Appellee's 

/T In DeZaine v.  S k a t e , $  230 So.2d 168, 175 (Fla.  2d DCA 19701, 
the term "failure" is used in defendant's appeal b r i e f ,  but 
nothing indicates t h a t  it was used in t h e  j u r y  instruction. 
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In the instant case, defense counsel  moved for an instruc- 

tion on the right to remain silent ( R  15221. Counsel merely 

objected to that part of the instruction which might have 

fueled the very juror speculation which such instructions 

are intended to deter (P 9 4 7 6 - 9 4 7 8 ) .  

As the cases cited s u p r a  by the State suggest, courts 

have a very strong interest in avoiding any adverse comment 

or inference which might arise when a defendant does not 

testify. Id. C o u r t s  have an obligation to serve this 

interest even in the presence of the contrary wishes of the 

defendant. I d .  If, however, the instruction i s  to serve 

(as it is intended) the defendant then its form should further 

and not hinder this end. Anytime a judge, in the interest 

of fairness to the defendant, requires an instruction prohi- 

biting an inference of guilt by silence, he or  she ought to 

bear in mind the consideration voiced by Justice Stevens in 

his dissent in Lakes i .de  u .  Oregon,  s u p ~ u ,  435 U.S. 333:  

Even if jurors try faithfully to obey their 
instruction, the connection between silence and 
guilt is often too direct and too natural to be 
resisted. When the jurors have in fact oves- 
looked it, telling them to ignore the defen- 
dant's silence is like telling them no t  to think 
of a white bar. 

The c o u r t  thinks it would be very strange indeed 
to conclude that this caut ionary  instruction 
violates the very constitutional provision it is 
intended to protect. Ante at 1095 a I wonder 
if the court would find petitioner's argument as 
strange if the prosecutor or e v e n  t h e  j u d g e ,  had 
given the instruction three or four  times, in 
s l i g h t l y  d i f f e r e n t  f o r m ,  just to make sure the 
jury knew that silence, like killing Caesar, is 
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consistent with honor. L a k e s i d e  3. Oregon ,  sz tpra ,  
435 U.S. 3 3 3 ,  345-346. 

"Failure to testify" and ''not testifying" denote similar 

inactions, but the connotations implicit in t h e  "slightly 

different form" insisted upon by the trial court undermine 

"the very constitutional provision it is intended to protect." 

The language used in the instant case (R 9749) per- 

m i t t e d  to occur subtly that which is more candid forms has  

been declared unconstitutional; a judicial comment on BUNDY'S 

refusal to testify. Yet even subtle, indfrect comments 

on silence constitute reversible error. ToZZCver v .  Sta-be,  

133 So.2d 305, 3 0 6  (F la .  2d DCA 19662; T r a f f < c a n i &  v .  S t a t e ,  

92 So.2d 811, 814 ( F l a .  1957). The State, however, has con- 

tended that the court's refusal to grant BUNDYIS profferred 

instruction constituted harmless error. Appellee's Brief at 

81. Although comments on refusal to testify are considered 

to be i n  the category of "non-fundamental" exrory to which 

the harmless error rule may apply (.Chapman v .  CaZ.z'fornia, supra,  

386 U.S. 18. 

A series of Flo r ida  decisions, however, has provided 

the direction needed to dispose o f  the issue. As discussed 

in Appellant's Initial Brief (at 112), a comment which is 

"fairly susceptible" of being interpreted by the jury as 

referring to a criminal defendant's refusal to testify con- 

stitutes reversible error w i t h o u t  r e s o r t  ta t h e  hcrrmZess e r r o ~  

d o c t r i n e .  David v .  S t a t e ,  369 So.2d 943 (Fla.  19791; 

King v .  S t a t e ,  143 S.2d 458  (Fla. 1962); T r a f f i c a n t e  v .  S t a t e ,  
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92  So.2d 811 (Fla. 1 9 5 7 ) :  Layton v .  S t a t e ,  346 So.2d 1244, 

(Fla. 1st DCA 1976) ; KoZsky v. S t a t e ,  182 Sa.2d 305 (Tla. 2d 

DCA 1966) ; ToZZimu?r u .  S t a t e ,  1 3 3  So.2d 565 (Fla. 2d DCA 

1967): Milton v .  S t a t e ,  1 2 7  So.2d 460 (Fla. 2d DCA 1961) 

The references to “fai , lure“ to testify constituted an impro- 

per j u d i c i a l  comment on BUNDY‘S constitutional right to 

remain silent, and as such warrants reversal of h i s  convic- 

tion. 
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J. 

DEFENDANT'S RIGHT TO COUNSEL WAS YIOLATED BY 
THE TRIAL COURT'S DENIAL OF HIS MOTION TO 
PERMIT APPEARANCE OF FRO BOlVO OUT-OF-STATE 
COUNSEL PRO HAC V I C E .  

T h e  S t a t e  contended t h a t  t h e  t r i a l  c o u r t  acted w i t h i n  

i t s  d i s c r e t i o n  in denying Mi l l a rd  Farmer's petition to appear 

p r o  hue v i c e .  Appellee*s B r i e f  at 821, Bundy  22. R u d d ,  581 

F.2d 1126 ( - 5 t k C T r .  1978). and Lets v. F l y n t ,  439 U.S. 438, 

99 S.Ct. 698, 58 L.Ed.2d 717 (1979) upon which the S t a t e  

relied (Appellee's B r i e f  at 82) did not foreclose the i ssue  

of BUNDY'S r i g h t  to appointed counsel, The opinions t h e r e i n  

l i m i t e d  t h e i r  discussions to t h e  attorney's right to represent 

a par t i cu la r  c l i en t .  Neither case relied on the defendant's 

Sixth Amendment rights. B m d y  zl. Rudd and L e i s  v .  FZynt 

are not applicable. 

The r i g h t  t o  counsel is ahsolu te .  But a defendant's 

r i g h t  t o  par t icu lar  counsel must be balanced against the 

public interest i n  orderly j u d i c i a l  procedure and the 

c o u r t ' s  inherent power t o  control t he  administration of 

j u s t i c e .  m r i t e d  S t a t e s  zr, SaZinaG, 618 F.2d 1092 ( 5 t h  Cis. 

1980) r e h .  d e n .  622 F . 2 d  1043, cert. d e n .  U"S. I 

1 0 0  S . C t .  374; l h i t e d  States 2 ) .  KitehCn, 5 9 2  F.2d 9 0 0  ( 5 t h  

Cir. 1979), c e r t .  den .  444 U . S .  8 4 3 ,  1QQ S . C t .  86, 62 L.Ed.2d 

56; m i t e d  S t a t e s  3. B ~ o w ~ z ,  591 F.2d 2117, 310 C5th C i x .  

1979); U n i t e d  States v .  Burton, 584 F.2d 485 (D.C.  Cir. 

19781, c e r e .  d e n .  439  U.S. 1069, 9 9  S.Ct, 837, 59 L.Ed.2d 

34, &ndp  v. Alabama,  569 F.2d 1318 ( 5 t h  Cir. 1978)" 
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United S t a t e s  v .  PouZack ,  556  F.2d 83 (1st C i r .  19771, 

c e r t .  den .  434  U.S. 986, 98 S.Ct, 6 1 3 ,  5 4  L.Ed.2d 48Q; 

ZFrzited S t a t e s  D, D{n.z*tx, 538 F.2d 1214 (5th Cir, l976Z, 

r e h .  den.  542 F.2d 1174, eGpt. den .  429 U.S. 1104, 97 

S.Ct. 1133, 51 L.Ed.2d 556; Ross v. Reda,  510 F,2d 1172 

(6th C i r .  1975), c e r t .  den.  423 U . S .  892, 96 5 . C t .  19Q, 

46 L.Ed.2d 124. 

T h e  a u t h o r i t i e s  do not  support t h e  interpretation advanced 

T h e  S ta te  s t r i n g  cited a number of cases i n  Appel lee ' s  B r i e f .  

holding t h a t  the c o u r t ' s  interest i n  o r d e r l y  judicial pro- 

cedure outweighed t h e  defendant 's  r i g h t  t o  particular counsel, 

United S t a t e s  V .  B W ~ Q ~ ,  supra ,  584 ~ . 2 d  485; Gandy Y. 

AZahama, supra,  569 F , 2 d  1318; LFnik:ed S t a t e s  v .  PouZcxck, 

suppa,  556 F,2d 03;  h i t e d  S t a t e s  bx r eZ  C a r e y  Yq Runds, 

409  F.2d 1 2 1 0 .  Without exception, t h e  circumstances of 

each case involved defendants who refused c o u r t  appointed 

counsel and who insisted an  retaining pr iva te  counsel who 

w e r e  unavai lable .  I n  each case, t h e  t r i a l  cou r t  granted an  

initial continuance t o  enable  t h e  de€endant t o  procure 

desired counsel. When it became evident  t h a t  t he  desired 

counsel ei ther (a) remained unavai lab le  o r  Ua) could not 

prepare f o r  t r i a l  i n  t i m e  t o  avoid undue delay, the t r i a l  

c o u r t  then refused f u r t h e r  continuance. I d .  Jn a l l  S t a t e  

c i ted  cases t h e  crucial  i s s u e  w a s  t h e  "prompt w d  e f f i c i e n t  

administration of j u s t i c e .  Gandy v.  AZuhcrma, supra ,  569 

F.2d 1318, 1323. EUNDY did n o t  request a continuance when he 
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p e t i t i o n e d  the t r i a l  c o u r t  to approve Mi l la rd  Fa rmer ' s  

appointment to the case.  

delay.  The cases ci ted by t he  State (Appellee's B r i e f  a t  

83) do not apply and cannQt support t he  t r i a l  court's 

denial af t h e  motion fo r  appointment of counsel p r o  hac 

vCce 

His reques t  posed no problems of 

Likewise, t h e  "misconduct" cases ci ted by the State 

(Appellee's B r i e f  a t  841 do no t  apply to EWNDY'S situation. 

Niether  U n i t e d  S t a t e s  IL K i t c h i n ,  supra,  592 F.2d 9.QQ, nor 

U n i t e d  S t a t e s  v .  S a l i n a s ,  supra, 618 F,2d 1 0 9 2 ,  involved 

contumacious behavior of any sort. I n  K < t c h i n ,  t h e  c o u r t  

disqualified a defense a t to rney  on t h e  ground t h a t  he had 

worked on the  same case for t he  United States a t t o r n e y  

during t he  preindictment  phase, I n  SaZincrs, a defense 

attorney was d i squa l i fxed  because he w a s  implicated in t h e  

same transactions f o r  which his client i n  t h a t  case was 

on t r i a l .  

Jhai ted  S t a t e 8  v .  D i n t t z ,  supra ,  538 F.2d 1 2 1 4 ,  and 

R o s s  v .  R e d a ,  supra ,  510 F.2d 1172, both dealt with i nd i s -  

creet or  hellicose conduct on the p a r t  o f  attorneys. In 

D i n i t z ,  t h e  F i f t h  Circuit upheld a trial c o u r t ' s  decision 

an  r e t r i a l  t o  r e f u s e  to admit p r o  hac v i c e  an a t t o r n e y  

whose antics resulted i n  the i n i t i a l  mistrial. Pn R ~ s s ,  

t h e  S i x t h  C i r c u i t  upheld the  denia l  of a similar motion 

because t h e  attorney refused t o  limit h i s  o u t  of court 

statements about t h e  t r i a l  during its pendency. I n  both 
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cases ,  the c o u r t s  based the- denial of the motions t o  

appear p r o  h.ac ucce on tke a t t o m e y r s  hehav<ox) h ~ f ~ r e  the 

c o u r t  t h a t  exc luded  t h m  i n  t h e  earn8 c a u ~ e  f rom w h i c h  t h e y  

w e r e  e x c l u d e d .  That s i t u a t i o n  was not present; in BUNDY'S 

case.  Millard Farmer's "misconduct" dLd n o t  occur hefore 

a Florida c o u r t  nor did it involve the sub.ject matter pre- 

sented in t he  instant case. D < n $ t x  expressly l i m i t e d  its 

hold ing  to c a s e s  i n  which the court r u l i n g  on a motion 

t o  appear p r o  hac vZce had had p r i o r  experience with t he  

attorney making the motion. D i n i t z ,  S u p r a ,  538  F.2d 1214, 

1223. 

In BUNDY, t h e  t r i a l  court was. not faced w i t h  the c ix -  

cumstance of admit t ing an a t to rney  t o  p r a c t i c e  who had a l -  

ready made the case more difficult. The W N D Y  t r i a l  judge 

had had no experience with Farmer. 

(.as the Fifth C i r c u i t  did in D i n i t z ,  538 F.2d 12232 t h a t  

t h e  c o u r t ' s  evaluation should he governed by t h e  standards 

applicable to a pretrial m o t i o n  to appear p r o  hac p i c e  as 

enunciated in In r e  Evans, 5 2 4  F . 2 d  1 0 0 4  (5th. C i r .  1975) * 

The Evans. cour t  noted that admission to a s ta te  bar is the 

basic determinat ion o f  an attorney's pro fes s iona l  qualifica- 

I t  should have recognized 

t i a n .  I n  r e  Evans, s u p ~ a ,  524 F . 2 d  1Q04, 1007; s e e  a l s o  

S a n d e p s  v .  R u s s e Z l ,  401 P.2d 241, 246 (-5th Cix. 19682. 

Admission and membership of good standing thus create 9: 
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preswnp t5on  of good character which may no t  be rebutted 

except on a showing of such misbehavior as would warrant 

disbarment. In r e  Emns ,  ;supra, 524 F.2d a t  1Q07-10Q8. 

T h e  record does not show evidence of any d i sc ip l ina ry  pro- 

ceedings brought against Farmer by the  Georgia, Bar. Since 

t h e  record is devoid of legally sufficient evidence of 

Fanner's unfitness t o  practice before Florida courts, the 

t r i a l  courts r e f u s a l  to g r a n t  his motion to appear consti- 

tuets legal and c a n s t i t u t f o n a l  error. 

I 

... . . . . . ._ 
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K. 

THE COURT'S INCLUSION OF JURY INSTRUCTION 
PERMITTING JURORS TO INFER KNOWLEDGE QF 
GUILT FROM FLIGHT CONSTITUTED ERROR. 

As Appellee conceded (Appellee's Brief at 88)., defense 

counsel, Ms. Good, objected to the State's. proposed instruc- 

t i o n  on flight and tendered a proposed instruction IR 9511- 

9517). 

estopped from raising the issue because Ms. Good did not 

contemporaneouely abject to the court's inst ruct ion.  In so 

doing, the State relied on Lucas v. State, 376 So.2d 1149 

(Fla. 19791, which stated the principle that an appellate 

court could not hear claims of error at trial if the 

defendant did not timely object to the  al leged error. 

In 

Appellee nonetheless argued that Appellant was 

Appellee's reliance on Lucas is misplaced. 

Lucas, the defendant made no objection at trial to the 

error on which he based his appeal. 

Appellant timely objected to the State's proposed instruction 

and further stated its grounds f o r  so ohjecting 

9515). Furthermore, the grounds upon which Ms. Good objected 

were identical to those raised by Appellant in his initial 

brief (Appellant's brief at 1171. 

charge conference: 

In the instant case, 

(,R 9511, 9512, 

A s  Ms. Good stated at the 

It's unfair tQ allow the Sta te  to make these 
in ferences  from evidence of flight when you 
know that the jury isn't being apprised o f  the 
real and immediate circumstances, being other 
crimes committed by the defendant which would 
give rise to that flight (R 9 5 1 2 ) .  
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She also disapproved of the proposed instructionvs failure 

to instruct jurors that "there has to be any relationship 

with flight to the crime for which defendant is on 

trial. I' 

The facts of Appellant's case thus make the situa- 

tion more analogous to that addressed in WiZZiams v m  S t a t e  

395 So.2d 1236 (Fla. 4th DCA 1981), and in A u s t i n  0 .  S t a t e  

406 So.2d 1128 (Fla. 4th DCA 1981). In WitZiams, defense 

counsel objected at the charge conference to the trial 

court's refusal t o  instruct the jury on the defense of 

alibi. Ruling that the defendant was not estopped f r o m  

raising the trial courtts refusal as a point of error on 

appeal, the court reasoned: 

If a j u r y  instruction is requested and the basis 
for the request is verbalized to the cour t  and 
made a part of the record, failure to object 
to rejection of the instruction or to repeat 
the grounds in the form of an objection does 
not  preclude appellate review. The underlying 
purpose of Rule 3.390(d) [Fla. R .  C r i m .  P. (1972)l 
has been met; the trial court is placed on notice 
that refusal to give the requested instruction 
may be error. a . . Thus, it is unnecessary 
to raise objections both at the charge conference 
and at the end of the court's instruction to the 
jury. (Emphasis supplied.) WiZZiams 0 .  S t a t e ,  
supra ,  395 So.2d 1236, 1237. 

At the charge conference, Ms. Good objected to the State's 

proposed instruction because it ignored issues she wished 

to raise in her alternative proposed instruction (R 9513- 
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9 5 1 4 ) .  She also s t a t e d  the s p e c i f i c  grounds for her objec- 

tion, t h u s  p lac ing  t h e  caurt on not ice .*  T o  require f u r t h e r  

ob jec t ion  would c o n s t i t u t e  a procedural  m p w f l u i t y  and a 

purposeless  exaltation of form oyex substance. See Austin U .  

S t a t e ,  supra ,  406  So.2d 1128, 1332. 

The subs t an t ive  j u s t i f i c a t i o n  f o r  the f l i g h t  instruc- 

t i o n  o f f e red  by Appellee likewise lacks merit. Making a 

reasonable  in fe rence  o f  g u i l t  o f  a p a r t i c u l a r  offense from 

f l i g h t  r e q u i r e s  t h a t  t h e r e  be some evidence (other than  the 

f 1igh.t  i tself  1 t h a t  knowledge of g u i l t  of t h a t  paEt icu lar  

o f f ense  motivated t h e  f l i g h t .  As t h i s  Court noted i n  

P r o f i t t  v .  S t a t e ,  315 So.2d 461 (,Fla. 1975): 

T h e  defendant l s  leaving a t  a t h e  which 
could have been a f t e r  t h e  crime, although 
a t  an unusual hour, is, when standing alone, 
no more consistent with g u i l t  than with 
innocence. Profitt v. S t a t e ,  ~ u p r a ,  315 So. 
2d a t  465. 

Flo r ida  cases upholding f l i g h t  i n s t r u c t i o n s  have involved 

s i t u a t i o n s  in which t h e  defendant ' s  f l i g h t  jsnmediately 

followed t h e  crime. YiZZagZieu v ,  S t a t e ,  347  So.2d 445 

(F la .  3rd DCA 19772;  Prof$tt v .  Statg, supra, 315 So,2d 

4 6 1  (Fla. 1975), a f f ' d  per curiam 4 2 8  U.S. 242; WiZZiams 

/F T h e  record i l l u s t r a t e s  this point.  When Mr, Haxvey, 
defense counsel,  reiterated Ms. GQodls abjections, t h e  
cour t  noted t h a t  ' ' [w]e  have got  that i n  t h e  record and 
preserved for p o s t e r i t y "  (.a 95151 a 
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v .  S t a t e ,  268 So.2d 566 (Fla. 3rd DCA 1972); H a r g r e t t  v .  

S t a t e ,  255 So.2d 298 (.Fla. 3rd DCA 196511, 

Hargrett v .  S t a t e ,  supra, 255 So.2d 298, upon which 

the  State relied heavily in its Answer Brief, does not  justify 

the instruction given in t h e  instant case. I n  Hargrat t ,  the 

defendant objected to the flight instruction on the grounds 

of his assertion t h a t  there was no evidence of fljght. The 

issue put before the jury was not (as it was. in Appellant's 

case) whether the defendant's flight resulted from knowledge 

of guilt of a particular offense, but whether, i n  Tact., he 

fled after the crime. The issue decided on appeal was that 

there was s u f f i c i e n t  evidence of f l i g h t  to j u s t f f y  finding 

that defendant actually fled. Hargwtt  v. S t a t e ,  supraJ 255 

So.2d 2 9 8 ,  300. 

Hargrett is inapposite to the instant case on two 

additional grounds. Hargret t  "was in Miami [the site of the 

crime) prior to the crime; he could not be found i n ; M i a m i  

after the crime; and he was apprehended two weeks after t h e  

crime i n  Ocala, Florida." Id. The circumstances evidenced 

in Hargrett indicated that the defendant left town immediately 

after t h e  crime. Appellant was in Tallahassee for almost a 

month after the crime with which he w a s  eventually charged 

(R-6792-6794, 7920-7929, 7959-7962). Remaining near the  

scene of a crime for nearly a month does no t  i nd ica t e  an 

intent to flee. H a r g r e t $ ,  like the other Florida cases 

cited s u p ~ a ,  involves  motivations fo r  flight based on know- 
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ledge of guilt of the particular crime charged. 

instance of flight forwarded by the prosecution, there existed 

At every 

verifiable motivations fo r  fleeing unrelated to any knowledge 

of guilt of the crime for which BUNDY w a s  charged. The flight 

from Officer Daws occurred when BUNDY was in constructive 

possession of a stolen auto tag (R 9644-9645). 

for i t s  theft would seem the most likely motivation for 

Fear of arrest 

flight. Likewise, BUNDY'S Utah conviction, the stolen license 

tag on his vehicle and his theft of credit cards provide cer- 

tain verifiable instances of possible  motivations f o r  his 

flight from Officer Lea i n  Pensacola ("R 6792-67942. T h e  evi- 

dence of flight was considerably more ccmsistent with g u i l t  

of the above-mentioned offenses than with guilt of the crimes 

w i t h  which he was charged. As the Fifth Circuit has noted: 

The more remote in time the alleged flight 
is from the commission or accusation of an 
offense the greater the likelihood that it 
resulted from something other t h a n  feeZings 
of guilt concerning t h a t  offense. (Emphasis 
supplied.) U n i t e d  S t a t e s  v. Nyers. 550 F.2d 
1049, 1051 (5th Cir. 1977). 

The j u r y  instruction given misled the j u ry .  The jury 

could not have known that BUNDY had motivations to flee inde- 

pendent of the 

Omega slayings. Over defense c ~ u n s e l ~ s  objection, the Court 

failed to instruct the j u r y  that  it could conaidex flight as 

speculated knowledge of guilt 05 the Chi 

evidence of guilt only if the fliyht indicated guilt of t h e  

c r ime  c h a r g e d .  The instruction given prejudiced t h e  defen- 

dant's chances of a f a i r  consideration of t h e  issue of guilt. 



-73-  

The defense's proposed i n s t r u c t i o n  would no t  have rewarded 

BUNDY for t h e  numerosity o f  his crimes. Rather it would have 

prevented t he  State from i n t roduc ing  evidence of g u i l t  of lesser 

crimes t o  persuade t he  j u r y  of BUNDY'S g u i l t  of a greater, y e t  

t o t a l l y  unrelated crime. The c o u r t l s  i n s t r u c t i o n  was. confusing 

and almost c e r t a i n l y  misled t h e  j u r y .  Because it e f f e c t u a l l y  

e n a b l d  thestate to base i t s  case on irrelevant evidence, t he  

t r i a l  court's refusal t o  either exclude t h e  State's instruc- 

t i o n  or i nc lude  t h e  defensets caut ionary  i n s t r u c t i o n  consti- 

tued error and merits reversal, B a t e y  v. S t a t e ,  355 So.2d 1 2 7 1 ,  

(F l a  1st DCA 1 9 7 8 ) ;  Barnes v. S t a t e ,  348 So.2d 599 @la. 4th 

DCA 1977) .  
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L. 

THE TRIAL COURT ERRED IN D E N Y I N G  DEFEN- 
DANT AN EVLDENTIARY HEARING ON THE EF- 
FECTIVENESS OF ASSISTANCE OF HIS TRIAL 
COUNSEL. 

From the State's perspective, BUNDY was an intolerable 

commander (Appellee's Brief at 93-1071, an amateur strategist, 

an intrasigent client and an armchair general who called the 

s h o t s  and was "ho i s t ed  (sic) on his own petard." (Appellee's 

Brief at 94, 95, 98, 106). The thrust of the State's ar- 

gument is that BUNDY's argumentative, disputatious style so 

hindered his counsel and was so offensive as to merit whatever 

adverse consequences might result. It is pointless to debate 

whether a defendant's personality may decide the issue of 

effectiveness of counsel. The issue is whether an evidentiary 

hearing was required. 

The State cited three "representative" instances of 

ousness. (Appellee's Brief at 102). Three interruptions do 

not an intransigent defendant make, Such a showing constitutes 

little more than "fly specking" with no extended discussion in 

support of the contention made. (See Appellee's Brief at 9 8 ) .  

The State also attempted to ''prove" by means of lengthy 

quotation from the record that counsel regularly conferred 

with BUNDY during the trial. 

cial exasperation" which occurred near the end of a long and 

arduous trial, the duration and difficulty of which is ob- 
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vious. ( R  5338). As such, the tone of the trial court's 

statement may be taken with the proverbial grain of salt. 

Furthermore, aside from the underlined portion of the Stake's 

quotation, the trial judge did not address the issue of 

consultation with counsel. 

The State pointedly asserted that BUfJDY "overCrode] 

the decisions of his professional staff, [and] insisted an 

putting on witnesses who (sic) Public Defender Mike Minerva 

refused to put on." (See Appellee's Brief at 95). This 

"intransigence" occurred at a hearing on a motion to suppress, 

(not trial), at which BUNDY called Captain PoitinTer, Dr. 

Souviron and Nita Neary to testify. (R  3619). Given the import 

of these witnesses to the State's case*, it is inconceiv- 

able that the State would not have called them to testify 

(if on ly  to rebut the defense's case) if BUNDY had not done 

so. BUNDY's calling of these witnesses was not an act of 

unruly petulance, but a tactical decision upon which he and 

his counsel differed. 

Finally, the State has characterized BUNDY's com- 

plaint of inadequate opportunity to consult with counsel 

* Captain Poitinger conducted the photographic array at 
which witness N i t a  Neary identified BUNDY's picture. 
Nita Neary was the only witness who saw the assailant 
leaving the scene of the crime. Dr. Souviron's testi- 
mony was the sine -- qua non for effective presentation 
of the State's bite mark evidence. 
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as an attack on the competence or good faith of his defense 

team. (Appellee's Brief at 100-102). In so doing the State 

has ignored the record citations given in support of BUNDY's 

claim in his initial brief. 

failure - to allow -- him to consult with counsel fo r  the purpose 

of determining whether they were prepared with regard to an 

important evidentiary issue. (R 2 5 9 7 ) .  He later objected to 

his inability to effectively consult with counsel as a result 

of the conditions in jail. 

denial of permission to consult with counsel outside jail, 

because conditions in the jail made it impossible to effec- 

tively and confidentially discuss the case there 

See Boren v. State, 410 So.2d 1343 (Fla. 1982). BUNDY's 

counsel made similar protestations at a later stage in the 

proceedings. (R 5336-5337). These'incidents reflect an 

intention on the part of BUNDY to cooperate with, 

hinder, the efforts of counsel on his behalf. The instances 

of "difficulty" cited by the State cannot sustain a carica- 

ture of BUNDY as an imperious meddler insistent on ruling 

his superiors. 

without factual illustration indicates the weakness of its 

case in this regard. (Cf. Appellee's Brief at 9 4 ,  9 7 - 9 8 ) .  

BUNDY objected to the trial court's 

He further objected the court's 

( R  2 9 5 9 ) .  

not to 

The State's reliance on conclusory allegations 

The State answered BUNDY's allegation that counsel 

was insufficiently prepared for  the bite mark challenge by 

asserting that his expert witness testified that he had con- 

sidered the evidence. (Appellee's Brief at 98). This - non 
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sequiter fails to reach the issue whether counsel was pre- 

pared, which was the explicit complaint raised on appeal. 

expert's consideration of the evidence is irrelevant; it is 

The 

counsel who must conduct direct and cross-examination. 

sel  cannot effectively examine a witness unless he or she is 

familiar with the evidence. 

area cannot be but prejudicial. 

Coun- 

The lack of knowledge in the 

The State has further argued that, since BUNDY had no 

counsel at the proper time for a grand j u r y  challenge, he could 

not have had incompetent counsel. The State's argument as- 

sumes that a claim of ineffective assistance of counsel may 

only occur i n  cases of attorney misfeasance. Such a narrow 

view of this category of error overlooks the near-axiomatic 

principle that it is not the attorney's duty, but the de- 

fendant's right to competent legal representation which un- 

derlies a claim of ineffective assistance of counsel. 

the deprivation of effective legal assistance as needed which 

constitutes the fundamental wrong against which the Consti- 

tution safeguards. Gerstein v. Pugh, 420 U.S. 108, 95 S.Ct. 

854, 4 3  L.Ed.2d 54  (1975); Coleman v. Alabama, 399 U.S. 1, 

8 8  S.Ct. 2, 19 L.Ed.2d 22 (1970); United States v. Wade, 

388  U.S. 218, 87 S.Ct. 1926, 18 L.Ed.2d 1149 (1967). De- 

privation of this fundamental right may occur by other means 

than attorney misconduct. 

It is 

A valid claim of ineffective 

assistance of counsel, then does not absolutely require an 

ommission or wrongful act on the part of defense counsel. 
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As discussed in Issue G ,  supra, BUNDY's right to ef- 

fective assistance of counsel was denied him during the se- 

lection of the grand jury. Therefore, the absence of any 

challenge to the empanelment of the grand jury which in- 

dicted BUNDY (regardless of where the fault lay) constitutes 

prima facie evidence of ineffective assistance of counsel. 

In rebuttal to BUNDY's assertion that counsel were not 

prepared to challenge the bite mark evidence, the State at- 

tempted to draw neyative inferences from the timing of 

counsel's contrary assertions." Without additional evidence 

it is useless and impossible to belabor the discussion with 

an analysis of the credibility of the claims and counter- 

claims. The actions (or more correctly, the omissions) of 

counsel speak more clearly on the issue. The evidence con- 

sisted of a photograph of BUNDY which revealed one of his 

central incisors on 16 February 1978 (R  9583-9588) .  The 

tooth was chipped when Dr. Souviron made a wax impression 

of BUNDY's teeth in April, 1978. I Id. Thus the evidence 

could have shown that the bite marks, which BUNDY would have 

made in January, 1978, differed, significantly from those 

he made for Dr. Souviron several months later. (R 9983). 

I f  admitted, the pictures could have case serious doubt on 

the reliability of the State's evidence. The defense did 

* Specifically that since the assertions occurred long af te r  
the initial statement of unpreparednegk. they must be true. 
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not attempt to introduce these photos into evidence even 

though they were available many months prior to trial.* 

In addition, the court noted they would have been admitted 

if timely produced. (R 9830, 9988). Such flagrant omission 

must obviously have resulted from neglect or ignorance ra- 

ther than from informed professional deliberation. Knight 

v. State, 394 So.2d 997 (Fla. 1981). As a matter of law, 

defense counsel's misfeasance constituted ineffective as- 

sitance of counsel. - Id. 

Finally, the S t a t e  has emphasized Robert Haggard's 

experience and Margaret Good's subsequent specialization in 

capital appeals to rebut Appellant's assertion that the case 

concluded with no counsel with capital case experience. 

(Appellee's Breif at 103-104). Appellant cannot here dis- 

cuss the issue because the State has cited no section of the 

record establishing either Mr. Haggard Is prior capital 

case experience or Ms. Good's status as a capital appeals 

specialist. 

Both the negligent omissions and blameless incapa- 

cities of defense counsel deprived BUNDY of his right to 

*The State has cited Dr. DeVore's testimony (R 99891, to es- 
tablish that this evidence was immaterial because it would no 
have changed his testimony. ( R  9151-9228). Dr. D e V o r e  testi- 
fied that he could not say the chip in the tooth made any 
difference because I he couldn't match any_ specific tooth to 
any specific mark. (R  9989, see also 9192, 9196). In fact, of 
five cases of five different sets of teeth, Dr. DeVore could 
only say that one of them could not have made the bite marks. 
If the State contends that Dr. D a r e  was correct in his ana- 
lysis then it admits that bite mark analysis here lacks any 
probative value. If it argues that Dr. DeVore's analysis is 
incorrect then it cannot logically assert that his conclusions, 
that the chip would make no difference in the outcome, is correct. 
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effective assistance of counsel. Specifically, counsel's 

failure to familiarize themselves with the bite mark evi- 

dence; and to obtain the necessary photographs (discussed 

supra)  prejudiced BUNDY's chances to exclude, or at least 

compromise the effectiveness of, a crucial weapon in the 

State's arsenal against him. The unavailability of counsel 

or their misfeasance, assuming they had staneing to raise 

the issue, precluded BUNDY from receiving any kind of 

legal assistance, effective or otherwise, with regard to the 

grand j u r y  challenge. 

and constitutionally guaranteed sight was waived without 

notice. See Issue C, supra. The resultant prejudice man- 

dates a new trial, or at least, an evidentiary hearing as 
requested. Dickson v. Wainwuiqht, F.2d (11th Cir/ 

8-16-82) Appeal No. 81-5013. 

As a consequence, a statutorily 
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CONCLUSION 

The final summary of each section contains a "conclusion" 

which summarizes the precise relief sought respective to each 

argument. Rule 9.210(b)(5), Fla. R. App. P, For these reasons 

variously propounded, a reversal and new trial are in order, 
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