
THEODORE R. BUNDY, 

Appellant, 

IN THE SUPREME COURT OF FLORIDA 

' APPEAL NO. 57,772 

: Second Judicial C i r c u i t  of Florida 
V. C a p i t a l  Case Appeal 

STATE OF FLORIDA, 

Appellee. 

SUPPLEMENTAL BRIEF 
OF 

APPELLANT 

FILED 

Law Offices of 
ROBERT AUGUSTUS HARPER, JR. 
Counsel for Appellant BUNDY 
308 East  Park Avenue 
P o s t  Office Box 10132 
Tallahassee, Flo r ida  32302 
904/224-5900 



TABLE OF CONTENTS 

I. Table of Citations 

11. Argument 

A. The first two findings of aggravating 
circumstances in the t r i a l  court's sen- 
tence involved the same stipulated fact, 
and thus constitutes impermissible 
doubling of aggravating circumstances. 

B. The trial court did not establish that 
the crimes committed were especially 
heinous, atrocious or cruel. 

C. The finding of the trial court that 
the capital felony was committed while 
the defendant was engaged in the com- 
mission of the crime of burglary is 
erroneous ( R  1638). 

D. The evidence as a matter of law was 
insufficient as a matter of law as 
to the burglary counts one and six. 

111. Conclusion 

i 

1 

3 

5 

7 

8 

9 IV. Certificate of Service 



TABLE OF CITATIONS 

Armetronu v. State, 399 So.2d 953 ( F l a .  1 9 8 1 )  

Francois v. S ta te ,  407 So.2d 885 ( F l a .  1 9 8 2 )  

Gafford v. State,  387  So.2d 333 ( F l a .  1980) 

H a l z a p f e l  v. S t a t e ,  1 2 0  So.2d 1 9 5  (Fla. 3 r d  DCA 
1960)  -- cer t .den .  1 2 5  So.2d 877 @la.  1 9 6 0 )  

Harvard v. State ,  375  So.2d 833 @la- 1977)  

J o h n s o n  v. State,  157 So.2d 328, 25 So.2d 801 
(1946)  

Lewis  v. State, 377 So.2d 640 (Fla. 1980) 

5 

2 

6 

3 

Maggard v. State,  399 So.2d 973 (Fla. 1981) 

Palmes v. State,  397 So.2d 170  (Fla .  1980)  

Peters v. State, 76 So.2d 1 4 7  (FLa. 1 9 5 4 )  

P r e s l e y  v. State ,  6 1  F l a .  46 ,  54 So. 367 (1911) 

Provence v. State,  337 So.2d 783 (Fla. 1976)  

Quince v. State ,  414 So.2d 185 ( F l a .  1982)  

Sireci  v. Sta te ,  399 So.2d 964 ( F l a .  1981)  

State  v. Dixon, 283 So.2d l,(Fla. 1 9 7 3 )  

S ta te  v, H a n k i n s ,  376 So.2d 285 ( F l a .  5 t h  DCA 
1979) 

S t a t e  v. Jackson, 2 8 1  So.2d 353 (Fla. 1973)  

Tedder v. State,  372 So.2d 908  ( F l a .  1 9 7 5 )  

Vauuh t  v. S t a t e ,  410 So.2d 147 ( F l a .  1 9 8 2 )  

2 

2 

6 

5 

1,2 

2 

2 

3 

5 

6 

3 

2 

Vazquez v. State ,  350 So.2d 1094 ( F l a .  3rd DCA 
19771 ,  cert .den. 360 So.2d 1250 (Fla. 1978)  -- 

Weltz v. Sta te ,  402  So.2d 1 1 5 9  (Fla. 1982) 

W i l l i a m s  v. Sta te ,  386 So.2d 538 (Fla .  1980)  

i 



Flo r ida  Authorities: 

810.07, F1a.Stat. 
921.141, Fla. Stat. 
921.141(5) (a) (b), Fla.Stat. 
921.141(5) (d) ( f ) ,  Fla.Stat. 

5 
1 
2 
2 

Other Authorities: 

12 C.J.S. Burglary, §11 6 

ii 



a. 

THE FIRST Two FINDINGS OF ZGUWYATTNG 
C I ~ r n C E S  IN THE: TlUKL cmRTws SEN- 
TENCE INVOLVED THE SME STlFUIAm FACT, 
KND THIS CCNSTITUTES IMPERMISSIBLE DOUE3LING 
OF ~ ~ T ~ G  CIKWTNCES. 

findings of aggravating and mitigating cbxums~ms as required by 

S921.141, Fla.Stat. (R1637-1643). The first two findings art3 r e p -  

The defendant stipulatd txlat he was under sentence fnr aggravated 

kidnapping in the state of U t a h ,  which had not been served, pardoned, or 

paroled; i s  applicable to both aun ts .  

(b) That at the t b  of the c r h  for w k c h  k is to be sentenced, the 

defendant had been previously convicted of another capital offense or of a 

felony involving the use or threat of violace to scpne ~ s m .  

FINDING: 

The defendant stipulated that he had k e n  cmvicted of the m b  

of aggravated kidnapping in the state of U t a h ,  and, that it was a mime 

involving the use of, or threat of violence to, the -son, which is applicable 

to both counts. (R 1637) 

In ProvenCe v. S t a t e ,  337 So.2d 783 @laa 1976), the Florida Suprme 

Court. quashed a sentence of death for a murder Ccnrmittfd in the course of an 

armed robbery. 

established two aggravathg factors, to-wit, m-mnission of the mdw 

The trial court in Prcrvence found that the fact of roblxzy 

in the course of a robbery and c d s s s i o n  for the purpose of pecuniary 
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gain. Prwewe v. State,  337 %.2d at 786; § 9 2 l J U  (3)-W (f)-- The 

Court ruled that, while t h e  two fact-r>rs comtitute-Se&wXate analytical 

concepts, they both referred in that case to the ~ a m e  aspst of the de- 

f a d a n t ' s  crime. - Id. 

be considered as - one aggravating c b m h e ,  The p b c i p l e  amundated 

in  P r w e n c e  has bem consistently followed i n  Florida capital cases. 

QLxince v. State, 

So.2d 147, 150 @la. 1982) ; 'Erancois v. State, 407 So.2d 885 (Fla, 1982) ; 

Welty v. Sta te ,  

399 So.2d 953, 962 (Fla, 1981); 

( F h .  1981); 

v. State, 397 So.2d 170, 175 @la. 1980); Gafford Y, State, 387 S0.2d 

333, 337 (Fla. 1980); HaWard v, S t a t e ,  375 S0,2d 833, 934 (Fla. 1977) 

As such, the fact of robbery a u l d  onlyvalidly 

414 So.2dJ85, 188 (Fla. 1982); Yaughkv, S.t;ate, 410 

402 So,2d 1159, 1164 (Fla. 1982)  ; Amst3%ng 9, S t a t e ,  

S b c i  y. State, 399 90,2d 964, 971 

Maggad v. State, 399 So.2d 973, 977 (Fla, 198U; PaMs - 

In the instant case, as in Prcrvence and its pmgeny, the same opera- 

tive fact was held to constitute two aggravating c h m & m s .  

conviction for aggravated kidnapping was held b pmide  both the status 

of being under sentence for a prior conviction and a previous conviction for 

a crime invOlving the use or threat of physical violence. (R 1637) 

§9=.141(5) (a) (b) , Fla.Stat. 
should be vacated and his  case ramnded to  the trial court for resatmcbg. 

A U t a h  

-_1_1 See dso 

As such, BUNDY's sakence is illegal and 
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B. 

victims had been strangled and b t m  w h i l e  asleep, and that their 

deaths followed shortly thaxafter. CR 163846391., It characterized the 

victims' deaths as "heinous, atrmious and cruel in that they were ex- 

trerraely wicked ,  shockingly evil, vile and the product of a design to h- 

f lict a high degree of pain w i t h  u t ter  indifference ta 1"llmnan life. " - Td, 

Other than a detailed account of the injuries thawelves Cas opposed lm 

the acts which caused them) the C o u r t  offered little in s q p r t  of this 

conclusion. - Id. 

All first dqree murders are heinous and cruel. To constitute an 

aggravating circumstance, the murder must be especially kinaus arid 

cruel. It must be 

acccercpanied by such additional acts as to 
set the crime apart fm the mm of capital 
felmies - - the conscienceless or pitiless 
aim which is unnecessarily tortumus to the 
victim. State v. D h ,  283 So.2d 1, 9 (Fla, 
1973). See also T d e f  v. State, 372 So-2~3 
908 ( F l a m  

The mere fact that a murder occurred while the victim was as lw does not 

m s t i t u t e  an aggravating circumstance. 

543 (Fla. 1980). 

victims' death mit per-se , the conclusion that the murder was especially 

kinow, atrocious or cruel. W s  v. State, 377 So,2d 640, 646 @la. 1980). 

In -is, the victim was sb t  once in the chest, then tt3J'ee t i n ~ s  in the 

back as 

W i l l i a n %  v. State, 386 &,2d 538, 

N o r  dces the infliction of repeated injuries -b effect the 

a t t m p t d  t o  flee. The Florida S u m  C o u r t  ruled that t h i s  did 
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The remrd on appeal is s i len t  as to any all@ nmcmsmsual 

entry. The gramman of the offense of burglary i s  a nrmconseulswl 

entry with the intent ta mannit an offense w i w ;  the purpose of the law 

is t o  punish an invasion of the possessoxy propzty rights of anather in 

structures and ccnweyances. Presley Y, S t a t e ,  61Fla ,  46, 48, 54 So. 367, 

368 (19l.l); Holzapfelv. State, 1 2 0  %,2d 195, 197 @la. 3rd DCA 1960) 

[cert. -- den., S t a t e  v. Holzapfel, -125 So,2d 877 @la. 1960)] ; Vazquez V, 

State,  350 So.2d 1094 (Fla. 3rd Dca 1977) [cat. denied, S ta te  v, Yazquez, 

360 So.2d 1250 (Fla. 197811; State  v,Hankins, 376 So,2d 285 @la. 5th 

- - ,  

Dca 1979) 

The Indic-t (R1) was not frarned under the language of S810.07, Fla. 

Stat., but for reference, the statute provides: 

Pfima facie evidence of intent 

In a tr ial  on the charge of burglary, proof 
of the entering of such structure ox: cmweymce 
a t  any time stealthily and without consent of 

facie evidence of entering with intent t o  can- 
rn i t  an offense. 

the owner or occupant thereof shall be p r h  

T h e  s t a t u t e  i s  an a l t e r n a t i v e  of charging and proving 

c r imina l  i n t e n t .  The i n t e n t  charged in the Indictment ( R  1-ff 

was of b a t t e r y .  Therefore it was n o t  necessary  that t h e  state 

prove t h e  underlying e s s e n t i a l  elements of (a) breaking and 

entering in the nighttime, (bl  a dwell ing house and (c) with 
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stealth,  Peters v, State ,  76 So.2d 147 1954)., at 

148, However, breaking or unlawful entry was no t  even cir- 

cumstant ia l ly  proven. This court has s t a t e d  t h a t  t h e  elements 

of a s t a t u t o r y  burglary are (1) the breaking and (2). the  en- 

t e r i n g  of a building with ( 3 )  the  i n t e n t  t o  commit a felony 

therein. Non-consent is no t ,  per  se, an element of t h e  

crime; the element of "breaking" however, means t h e  actual o r  

cons t ruc t ive  use of some f o r c e  a g a i n s t  a par t  of a bu i ld ing  

i n  effectuating an unconsented e n t r y ,  See 12 C,J,$, Burglary 

511, Sta t e  v, Jackson, 281 So.2d 353 (Fla. 1973). 

When the crime charged i s  breaking and e n t e r i n g  with 

i n t e n t  t o  commit la rceny ,  w e  have held t h a t  non-consent t o  t h e  

alleged taking intended may be established by c i r cums tan t i a l  

evidence, Johnson v, S t a t e ,  157  F l a ,  328, 25 Son2d 801 ( 1 9 4 6 ) .  

Non-consent to entry o f  a bui ld ing  may also be e s t ab l i shed  

i n  t h i s  manner, State v. Jackson, supra, 281 So,2d at 355-  

In the case  at bar, however, t he  evidence presented a t  t r i a l  

showed nothing as t o  whether t h e  assailant was invited i n t o  t h e  

s o r o r i t y  house and was lawful ly  present .  

6 



D. 

THE 
WAS 
LAW 
AND 

The argument 

EVIDENCE AS A MATTER OF LBW 
INSUFFICIENT AS A MATTER OF 
AS TO THE BURGLARY COUNTS ONE 
S I X .  

in sect ion 

support of this conclusion, 

is hereby adopted 
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CONCLUSION 

For reasons more specifically argued above, the death sentence 

imposed on Appellant should be reversed. 

a 
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