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A P P L I C A T I O N  F O R  EXTRAORDINARY R E L I E F  AND 
P E T I T I O N  FOR WRIT O F  HABEAS CORPUS 

P e t i t i o n e r s ,  th rough t h e i r  undersigned counsel, apply 

t o  this H o n o r a b l e  C o u r t  f o r  relief from their unconstitutional 

sen tences  of death and further appropriate relief, and, in 

suppor t  thereof ,  s t a t e :  



PARTIES 

Petitioners are all death-sentenced inmates pre- 

sently incarcerated at Florida State Prison in Starke, Florida, 

whose convictions and sentences were affirmed by or whose 

appeals are currently pending before this Court. (See Appendix 

A filed herewith). 

Respondent, Louie L. Wainwright, is the Secretary of 

the Department of Corrections in whose custody the petitioners 

are detained. 

JURISDICTION 

The jurisdiction of this Court is invoked pursuant 

to Article V, Section 3 ( b )  (11, (7) and ( 9 )  of the Constitution 

of the State of Florida (1980). See Adams v. State, 380 So2d 

421 (Fla.1980) ; Graham v. State, 372 So2d 1 3 6 3  (Fla. 1979) ; 

Proffitt v. State, 360  So2d 771(Fla. 1978). Petitioners seek 

relief in this Court because the issues raised herein involve 

- 

this Court's appellate review of capital cases and do not 

involve the proceedings in the trial courts. Petitioners have 

filed jointly in the interest of judicial economy because of 

the common issues of law and fact presented. See In Re Baker, 

267 So2d 3 3 1  (Fla.1372). 

- 

111, 

FACTUAL BASIS FOR RELIEF 

This Court, since at least as early as 1975, has 

engaged in the continuing practice of requesting and receiving 

information concerning capital appellants which was not pre- 

sented at trial and not a part of the trial record or record 

on appeal. The information includes but is not limited to: 

presentence investigation reports concerning the capital offense 

under review or p r i o r  convictions unrelated to the capital 

offense; psychiatric evaluations or contact notes; psychological 

screening reports; recitations of a capital defendant's refusal 
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to submit to a psychiatric examination from which a report could 

be prepared; post-sentence investigation reports; probation or 

parole violation reports; and state prison classification and 

admissions summaries. Documentation of the practice is provided 

by the correspondence attached as Appendix B which is merely 

exemplary. Petitioners also attach in Appendix C newspaper 

accounts of the practice. While such accounts are admittedly 

hearsay, they are well-substantiated by the documents in Appendix 

B. 

Except as to some of the presentence investigations 

pertaining to the offense on appeal the above information w a s  

requested and received without notice to the capital appellants 

or their attorneys. 

Upon information and belief, a quantity of the infor- 

mation received by the Court, and of records reflecting the 

practice of requesting and receiving it as alleged in the pre- 

ceeding paragraph, has at the Court's direction been destroyed 

or purged from this Court's files. 

possible f o r  petitioners to identify all of the cases in which 

such information was requested OK received. 

As a result, it is no longer 

I V .  

LEGAL CLAIMS 

- 

The request or receipt by this Court of undisclosed 

information in capital cases, as described above, violates 

inter alia, petitioners' rights under the Due Process Clause 

of the Fourteenth Amendment to the Constitution of the United 

States and Article I, Section 9 of the Constitution of the 

State of Florida; the right to counsel as guaranteed by the 

Sixth and Fourteenth Amendments to the Constitution of the 

United States and Article I, Section 16 of the Constitution of 

the State of Florida; the Eighth Amendment to the Constitution 

of the  United Sta tes  and Article I, Section 17 of the Con- 

stitution of the State of Florida; the privilege against self- 

incrimination as guaranteed by the Fifth Amendment to the 

Constitution of the United States and Article I ,  Section 9 
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of the Constitution of the State of Florida; the right to 

confrontation as guaranteed by the Sixth Amendment and Article 

I, Section 16 of the Constitution of the State of Florida; and 

the Equal Protection Clause of the Fourteenth Amendment to 

the Constitution of the United States and Article I, 

2 of the Constitution of the State of Florida. 

Section 

A. The Due Process Right to Fair Capital Procedures 

The practice described above violates Gardner v. 

Florida, 430 U.S. 349(1977). In Gardner, the United States 

Supreme Court held unconstitutional the imposition of a death 

sentence where, in considering what sentence to impose, a 

Florida circuit court had ordered and relied on a pre-sentence 

investigation report, portions of which were not disclosed to 

the parties. The plurality emphasized that, in capital cases, 

it is now clear that the sentencing process 
as well as the trial iteself, must satisfy 
the requirements of the Due Process Clause . . . . 

- Id. at 358 (opinion of M r .  Justice Stevens). 

process was denied since "the death sentence was imposed, at 

least in part, on the basis of information which [petitioner] 

had no opportunity to deny or explain." 

Green v. Georgia, 4 4 2  U.S. 95,  97(1979) and Presnell v. Georgia, 

4 3 9  U.S. 14, 16(1978). 

It held that due 

I Id. at 362 .  -- See also 

Gardner requires a similar conclusion here. The 

only real difference between Gardner and these cases is that 

here the secret information was gathered on appeal rather than 

at trial. Rather than providing a basis on which to distinguish 

these cases, this fact aggravates the unfairness to petitioners. 

The preparation of a pre-sentence report is a relatively normal 

and expectable occurrence in the trial court, and defense 

counsel might legitimately be expected to be on notice that such 

an event may happen, and, before Gardner at least, might engender 

confidential information. 

statutes, rules and procedures could be expected to anticipate, 

however, that without notice to the lawyer or the lawyer's client, 
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' I  * ' I  4 1  

J 

t h i s  Court  would r e q u e s t  or receive informat ion  dehors  t h e  record .  

Here, c e r t a i n l y  no less than i n  Gardner, it would be a v i o l a t i o n  

of t h e  Four teenth  Amendment's Due Process  Clause ''to impose t h e  

d e a t h  sen tence  on t h e  bas i s  of c o n f i d e n t i a l  in format ion  which i s  

n o t  d i s c l o s e d  t o  t h e  defendant  o r  his counsel ."  Gardner v. 

F l o r i d a ,  sup ra ,  4 3 0  W.S. a t  358. -- -- 

I t  i s  a f u r t h e r  v i o l a t i o n  of Due process f o r  t h i s  

Court  t o  have consul ted  " e v i d e n t i a l  facts n o t  spread upon t h e  

record," - O h i o  "I I..I_+. B e l l  Telephone Co.  -- v. - P u b l i c  -_Î  U t i l i t i e s  Commission 

of Ohio, 301 U . S .  292,300(1937),  so t h a t  "even now w e  do n o t  

know t h e  p a r t i c u l a r  o r  e v i d e n t i a l  facts of which t h e  [Cour t ] . .  . 
took j u d i c i a l  n o t i c e  and on which it r e s t e d  i t s  

I d .  a t  3 0 2 .  

--I 

I t  i s  also a v i o l a t i o n  of due process  f o r  an 

a p p e l l a t e  c o u r t  t o  rely for d i s p o s i t i o n  of an appeal  upon f a c t u a l  

grounds o ther .  than those  relied upon by t h e  t r i a l  c o u r t .  

v. Georgia,  , -.- supra;  Eaton v. C i t y  of Tulsa ,  4 1 5  U.S. 6 9 7 ( 1 9 7 4 ) ;  

Cole v. Arkansas, 3 3 3  U . S .  196(1948). T o  t h e  e x t e n t  t h a t  the 

aff i rmance of any of p e t i t i o n e r s '  cases was a f f e c t e d  by i n f o r -  

mation o u t s i d e  t h e  t r i a l  record ,  t h e i r  due process  r i g h t s  w e r e  

P r e s n e l l  

f u r t h e r  v i o l a t e d .  

The C o u r t ' s  sua _L sponte  c o n s u l t a t i o n  of ex t ra - record  

m a t e r i a l s  and informat ion  i n  t h e  c o n s i d e r a t i o n  of c a p i t a l  appea ls  

contravenes p e t i t i o n e r s '  fundamental r i g h t s  t o  due process of 

l a w .  

B. The Right t o  t h e  E f f e c t i v e  Ass i s t ance  -l--l_l of Counsel 

The  guarantee  of the e f f e c t i v e  a s s i s t a n c e  of counsel  

----. **-**--+- 

i s  as a p p l i c a b l e  on appeal as  a t  t r i a l .  

3 8 6  U.S. 738(1967); Ross v .  S t a t e ,  287 So2d 372(Fla.2d DCA 1 9 7 3 ) ;  

Davis v. S t a t e ,  -- 276  So2d 846(Fla.2d DCA 1 9 7 3 ) ,  a f f ' d  290  So2d 

3 0 ( F l a . 1 9 7 4 ) .  

of counsel but by any hampering " r e s t r i c t i o n s  upon t h e  func t ion  

of counsel  i n  defending a c r i m i n a l  prosecut ion  i n  accord w i t h  

A n d e r s  v .  C a l i f o r n i a ,  , _-* __-- 

--- 

T h i s  r i g h t  i s  denied n o t  merely by t h e  d e n i a l  
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f e n d a n t ' s  Confronta t ion  Clause r i g h t s  a r e  not l i m i t e d  t o  t r i a l  

of t h e  case b u t  a t t a c h  wherever evidence i s  admit ted r e l e v a n t  

t o  t h e  i s s u e s  t o  be ad jud ica t ed .  "A l ead ing  p r i n c i p l e  t h a t  per-  

vades t h e  e n t i r e  l a w  of c r i m i n a l  procedure i s  that, a f t e r  i n d i c t -  

ment found, nothing s h a l l  be done i n  t h e  absence of t h e  p r i s o n e r . "  

L e w i s  v.  United States, 1 4 6  U.S. 370, 3 7 3 ( 1 8 9 2 ) .  A defendant  i s  

e n t i t l e d  t o  c o n f r o n t  t h e  wi tnes ses  a g a i n s t  him i n  any proceeding 

"after t h e  case i s  cal led f o r  t r i a l  which involves  h i s  substan-  

t i a l  r i g h t s .  'I Hopt v.  Utah, 110 U.S. 574,  578  (1884) . See a l so  
-I - 

Rogers v. United States, 422 U . S .  35, 33-40(1975). The evidence 

which t h i s  Court has r ece ived  has  never been t e s t e d  by t h e  

- e q u i v a l e n t  of cross-examination, c f .  Ohio *._ v. Roberts ,  U.S. _- - - 
1 0 0  S.Ct. 2531(1980),  and i s  of  a n o t o r i o u s l y  u n r e l i a b l e  s o r t  

(See 11 D. i n f r a ) .  While i n  some l i m i t e d  c i rcumstances ,  hearsay 

r e p o r t s  might be admiss ib le  i f  t h e  p rosecu t ion  makes a s o l i d  

factual showing of t h e  p r e p a r e r ' s  " u n a v a i l a b i l i t y "  as  a wi tness  

a t  t h e  time of t r i a l  and i f ,  i n  a d d i t i o n ,  t h e  report bea r s  

adequate "'indicia of r e l i a b i l i t y ' " ,  Mancusi -_* v. Stubbs,  408  

U . S .  2 0 4 ,  2 1 3 ( 1 9 7 2 ) ,  i n  t h e  p r e s e n t  cases, defense  counsel  
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counsel  from t h e  process  of weighing such informat ion  proceeds 

from the :  

erroneous premise t h a t  t h e  p a r t i c i p a t i o n  of 
counsel  i s  super f luous  t o  t h e  process  of  
e v a l u a t i n g  t h e  re levance  and s i g n i f i c a n c e  
of aggrava t ing  and m i t i g a t i n g  fac ts .  O u r  
belief t h a t  deba te  between a d v e r s a r i e s  i s  
o f t e n  essent ia l  t o  t h e  t ru th-seeking  f u n c t i o n  
of t r i a l s  r e q u i r e s  u s  a l s o  t o  recognize t h e  
importance of g i v i n g  counsel  an oppor tun i ty  
t o  comment on f a c t s  which  may i n f l u e n c e  t h e  
sen tenc ing  d e c i s i o n  i n  c a p i t a l  cases. 

Gardner v .  F l o r i d a ,  supra ,  430  U.S. a t  360 .  On t h e  appea l  of 

a c a p i t a l  case, no less  than a t  t r i a l ,  t h e  S i x t h  Amendment 

gua ran tees  " t h e  guid ing  hand of counsel"  t o  a c r i m i n a l  defendant .  

P o w e l l  v. Alabama, 287 U . S .  4 5 , 5 7 ( 1 9 3 2 ) .  



C .  T h e  Right t o  Confronta t ion  

The S i x t h  Amendment provides  t h a t  " [ i l n  a l l  crimi- 

n a l  p rosecu t ions  t h e  accused s h a l l  enjoy t h e  r i g h t  . . . t o  be 

confronted w i t h  t h e  wi tnes ses  a g a i n s t  h i n t .  See g e n e r a l l y  

P o i n t e r  v. Texas, 380 U . S .  400(1965);  _- Douglas v. Alabama, 380 

U.S. 415(1965).  

The primary o b j e c t  of t h e  c o n s t i t u t i o n a l  
p rov i s ion  i n  q u e s t i o n  w a s  t o  prevent  d e p o s i t i o n s  
o r  ex p a r t e  a f f i d a v i t s ,  such as w e r e  sometimes 
admitted i n  c i v i l  cases, being used a g a i n s t  
t h e  p r i s o n e r  i n  l i e u  of a pe r sona l  examination 
and cross-examinat ion of t h e  w i t n e s s ,  i n  which 
t h e  accused has  an oppor tun i ty ,  n o t  only of 
t e s t i n g  t h e  r e c o l l e c t i o n  and s i f t i n g  t h e  
conscience of t h e  wi tnes s ,  bu t  of compelling him 
t o  s t and  face t o  f a c e  wi th  t h e  j u r y  i n  o r d e r  
t h a t  they  may look at him, and judge by h i s  
demeanor upon t h e  s t a n d  and t h e  manner i n  which 
he  g i v e s  h i s  testimony whether he i s  worthy of 
b e l i e f .  

Mattox v. United S t a t e s ,  1 5 6  U.S. 2 3 7 ,  242-243(1895). A de- 

f e n d a n t ' s  Confronta t ion  Clause r i g h t s  are n o t  l i m i t e d  t o  t r i a l  

t o  t h e  i s s u e s  t o  be ad jud ica t ed .  "A l ead ing  p r i n c i p l e  t h a t  per -  

vades t h e  e n t i r e  l a w  of c r i m i n a l  procedure i s  t h a t ,  a f t e r  i n d i c t -  

ment foundl no th ing  s h a l l  be done i n  t h e  absence of t h e  p r i s o n e r . "  

L e w i s  v. United States ,  - 1 4 6  U.S. 370, 373(1892) .  A defendant  i s  

e n t i t l e d  t o  conf ron t  t h e  witnesses a g a i n s t  him i n  any proceeding 

tial r i g h t s . ' '  Hopt v. Utah ,  1 1 0  U . S .  574, 5 7 8 ( 1 8 8 4 ) .  See a lso  

Rogers v. United S t a t e s ,  4 2 2  U . S .  35, 39-40(1975). The evidence 

which t h i s  Court has  r ece ived  has  never been t e s t e d  by t h e  

-- 

- e q u i v a l e n t  of cross-examination, c f .  Ohio v. Roberts ,  U . S .  --- I- - 
1 0 0  S.Ct. 2531(1980),  and i s  of a notoriously u n r e l i a b l e  sort 

(See 11 D .  infra). While i n  same l i m i t e d  c i rcumstances ,  hearsay 

r e p o r t s  might be admiss ib le  i f  t h e  prosecut ion  makes a s o l i d  

f a c t u a l  showing of the p r e p a r e r ' s  " u n a v a i l a b i l i t y "  a s  a wi tness  

a t  t h e  t i m e  of t r i a l  and i f ,  i n  a d d i t i o n ,  t h e  r e p o r t  bea r s  

adequate "'indicia of reliability'", Mancusi -I__ v. Stubbs,  408  

U.S. 2 0 4 ,  213(1972) ,  in t h e  p r e s e n t  cases, defense  counsel  

-7-  



a a I l l I L ~ d ~  r e s u l t  to t h a t  reached under 
s imi la r  c i rcumstances i n  ano the r  case.... 
i n  l i g h t  of t h e  o t h e r  d e c i s i o n s  and determine 
whether o r  not t h e  punishment i s  toogreat'. 
State v. Dixon, 283  So2d l r  lO(1973). - 
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l e t  a lone  t h e  p r e p a r e r s  of t h e  r e p o r t s .  

D. The Eighth Amendment Right  t o  R e l i a b i l i t y  i n  
C a p i t a l  Sentencing ...-**>. _. 

I n  Woodson v. North Caro l ina ,  4 2 8  U . S .  2 8 0 ,  3 0 5 ( 1 9 7 6 )  

t h e  Supreme Court  recognized t h a t ,  under t h e  Eighth Amendment 

"dea th  i s  a punishment d i f f e r e n t  from a l l  o t h e r  s a n c t i o n s  in 

kind r a t h e r  than i n  degree.  'I 'I [TI  h i s  q u a l i t a t i v e  d i f f e r e n c e  

between dea th  and o t h e r  p e n a l i t i e s  c a l l s  for a g r e a t e r  degree 

of r e l i a b i l i t y  when t h e  dea th  sen tence  i s  imposed." -- Locket t  

v. Ohio, ..". 438 U . S .  5 8 6 ,  6 0 4 ( 1 9 7 8 ) .  Accordingly,  

[t]o i n s u r e  t h a t  t h e  dea th  pena l ty  i s  
indeed imposed on t h e  bas i s  of ' reason  
r a t h e r  than c a p r i c e  or emotion, '  we have 
i n v a l i d a t e d  procedura l  rules t h a t  tended 
t o  diminish t h e  r e l i a b i l i t y  of t h e  sen-  
t enc ing  de termina t ion .  The s a m e  reasoning 
must  apply t o  r u l e s  t h a t  diminish t h e  
r e l i a b i l i t y  of t h e  g u i l t  de te rmina t ion .  
(Footnote  o m i t t e d ) .  Beck v. Alabama, 

( 1 9 8 0 ) .  
_I U . S .  - , 1 0 0  S .Ct . ' - ; i 'm2389-90  

It i s  hard t o  conceive of evidence more f r a u g h t  wi th  danger 

when cons idered  - ex p a r t e  than  t h e  s u b j e c t i v e  p s y c h i a t r i c /  

psychological/correctional r e p o r t s  rece ived  by t h i s  C o u r t ,  

unsubjected t o  p r o f e s s i o n a l  explanation and a d v e r s a r i a l  cross- 

examination. Addington v. Texas, 4 4 1  U . S .  418(1979); +,+-.-..- Smith 
-__^___I 

v. Es te l le ,  6 0 2  F.2d 694(5 th  Cir.1979), cert. _>- yran ted ,  1 0 0  S.Ct. - 
1311(1980) .  See g e n e r a l l . ,  ".- Ennis & Litwack, Psych ia t ry  - --+.- and t h e  

Presumption of Exper t i s e :  F l i E p J  I _ _ ,  --,--"---- Coins i n  t h e  Courtroom, --- 6 2  

C a l i f .  L. Rev. 6 9 3 ( 1 9 7 4 ) .  A s  t h e  Supreme Court of t h e  United 

States s t a t e d  in Kent  v. United S t a t e s ,  383 U . S ,  5 4 1 ,  563(1966): -- Y,  -_--- 
[Tlhere  i s  no i r r e b u t a b l e  presumption of 
accuracy a t t a c h e d  t o  staff r e p o r t s .  I f  
a d e c i s i o n  on [ t h e  sen tence  of l i f e  o r  
dea th ]  . . . i s  ' c r i t i c a l l y  impor t an t '  
i t  i s  equa l ly  of ' c r i t i c a . 1  importance'  
t h a t  t h e  m a t e r i a l  submit ted t o  t h e  
judge . . . be sub jec t ed ,  w i t h i n  reasonable  
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l i m i t s  . . . t o  examination, c r i t i c i sm 
and r e f u t a t i o n .  

The r i s k  t h a t  an a p p e l l a n t  may be t h e  v i c t im  of 

i n a c c u r a t e  informat ion  i s  p r e c i s e l y  t h e  same h e r e  as i n  Gardner. 

In a case where a mistake may send an a p p e l l a n t  t o  h i s  

e l e c t r o c u t i o n ,  t h e  r i s k  i s  simply no t  a c o n s t i t u t i o n a l l y  

accep tab le  one: 

From t h e  p o i n t  of view of t h e  defendant  
[ t h e  pena l ty  of dea th ]  i s  d i f f e r e n t  i n  
both i t s  s e v e r i t y  and i t s  f i n a l i t y .  
From t h e  p o i n t  of v i e w  of s o c i e t y ,  t h e  
a c t i o n  of t h e  sovere ign  i n  t ak ing  t h e  
l i f e  of one of i t s  c i t i z e n s  also d i f f e r s  
d rama t i ca l ly  from any o t h e r  l e g i t i m a t e  
s t a t e  a c t i o n .  It i s  of v i t a l  importance 
t o  t h e  defendant  and t o  t h e  community 
t h a t  any d e c i s i o n  t o  impose t h e  dea th  
sen tence  be, and appear  t o  be, based 
on reason r a t h e r  than c a p r i c e  o r  emotion. 

I 6 4  --. Id .  a t  357-358. See also G o d f r e y g i a ,  U . S .  

L.Ed. 2d 3 9 8 ,  409(1980) .  I n  t h e  words of M r .  J u s t i c e  Overton, 

- -- I_- 

"of ten  sec recy  i s  considered t h e  oppos i t e  of c r e d i b i l i t y , "  

Forbes v. E a r l e ,  298  S o 2 d  1, 4 ( F l a .  1 9 7 4 ) .  

E .  The Eighth Amendment Right  t o  P r o p o r t i o n a l i t y  
i n  C a p i t a l  Sentencing 

The Eighth Amendment r e q u i r e s  t h a t  t h e  d e a t h  pena l ty  

be app l i ed  i n  accordance wi th  a r a t i o n a l  and r e g u l a r  sen tenc ing  

procedure which t a k e s  i n t o  account  bo th  t h e  n a t u r e  of t h e  crime 

and t h e  c u l p a b i l i t y  of t h e  i n d i v i d u a l  o f f ende r .  Woodson v. 

North Caro l ina ,  428 U.S. 2 8 0 ,  303(1976) .  T h e  c o n s t i t u t i o n a l i t y  

of F l o r i d a ' s  c a p i t a l  punishment s t a t u t e  w a s  upheld i n  1 9 7 6  on 

t h e  e x p l i c i t  assumption t h a t  review i n  t h i s  Court  would be sa t i s -  

f a c t o r y  t o  guard a g a i n s t  c a p r i c i o u s  and d i s p r o p o r t i o n a t e  i n f l i c t i o n  

of t h e  d e a t h  pena l ty :  

[Mleaningful a p p e l l a t e  review of each . . . 
[dea th ]  sen tence  i s  made p o s s i b l e ,  and 
t h e  Supreme Court  of F l o r i d a  , . . con- 
s i d e r s  i t s  f u n c t i o n  t o  be t o ' [ g u a r a n t e e ]  
t h a t  t h e  [aggrava t ing  and m i t i g a t i n g ]  
reasons p r e s e n t  i n  one case w i l l  reach 
a s i m i l a r  r e s u l t  t o  t h a t  reached under 
s imilar  c i rcumstances i n  ano the r  case... .  
i n  l i g h t  of t h e  o t h e r  decisions and determine 
w h e t h e r  or n o t  t h e  punishment i s  t o o  g r e a t ' .  
State v.  Dixon, 283 S o 2 d  1, lO(1973) .  
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P r o f f i t t  v.  F l o r i d a ,  428 U . S .  2 4 2 ,  251(1976).  The secret use 

of sen tenc ing  evidence by t h i s  Court "creates t h e  r i s k  t h a t  t h e  

dea th  pena l ty  w i l l  be imposed i n  s p i t e  of f a c t o r s  which may c a l l  

f o r  a less seve re  pena l ty .  When t h e  choice  i s  between life and 

dea th ,  t h a t  risk is unacceptable  and incompatible  wi th  t h e  commands 

of t h e  Eighth and Four teenth  Amendments." Locket t  v .  Ohio, _I- 438 

U . S .  , 100 U . S .  586,  6 0 5 ( 1 9 7 8 ) .  Accord: Beck v. Alabama, I_ - 

S.Ct. 2382,  2389 ( 1 9 8 0 ) .  

The - sua sponte r e q u e s t  and r e c e i p t  of evidence by 

t h i s  Court  makes it imposs ib le  t o  a s s u r e  e i the r  t h a t  t h e  C o u r t ' s  

g e n e r a l  a p p e l l a t e  func t ion  o r  t h e  C o u r t ' s  role as t h e  t h i r d  s t e p  

i n  t h e  " t r i f u r c a t e d "  sen tenc ing  process w i l l  no t  r e s u l t  i n  t h e  

c a p r i c i o u s  o r  d i s p r o p o r t i o n a t e  impos i t ion  of t h e  dea th  pena l ty .  

The formal record  on t h e  basis of which t h e  dea th  sen tence  i s  

imposed w i l l  n e c e s s a r i l y  be incomplete,  wi th  pa r t s  of it i n v i s i -  

b l e  t o  counse l ,  t o  t h e  t r i a l  c o u r t s ,  t o  t h e  f e d e r a l  c o u r t s ,  and 

t o  t h i s  C o u r t  i t s e l f  as J u s t i c e s  change over  t i m e .  This  i s  a 

c o n s t i t u t i o n a l  d e f e c t ,  f o r  t h e  handl ing  and t r ea tmen t  of conf i -  

d e n t i a l  s en tenc ing  informat ion  i n  a death case i s  n o t  simply 

a m a t t e r  of t h i s  C o u r t ' s  d i s c r e t i o n .  I n  Gardner v. - F l o r i d a ,  

supra,  t h e  S t a t e  argued t h a t  " t r i a l  judges can be t r u s t e d  t o  

exercise t h e i r  d i s c r e t i o n  i n  a r e s p o n s i b l e  manner, even though 

they may base t h e i r  d e c i s i o n s  on secret informat ion ."  430  U.S. 

a t  360. The Court  expres s ly  r e j e c t e d  t h i s  argument as " c l e a r l y  

f o r e c l o s e d , "  i b i d . ,  by Furman v. Georgia,  408  U.S. 2 3 8 ( 1 9 7 2 )  

and " i n c o n s i s t e n t  w i th  t h e  b a s i s  upon which the F l o r i d a  c a p i t a l -  

sen tenc ing  procedure w a s  upheld,  P r o f f i t t  v .  F l o r i d a ,  4 2 8  U . S .  

a t  254 , "  - i d ,  a t  360 n. 11. 

Amendment r i g h t  t o  a f u l l  and complete record i n  o r d e r  t o  i n s u r e  

t h a t  t h e  death pena l ty  i s  app l i ed  p r o p o r t i o n a t e l y  and non- 

a r b i t r a r i l y  : 

The Court recognized an Eighth 

S ince  t h e  S t a t e  must admin i s t e r  i t s  
c a p i t a l  sen tenc inq  procedures  wi th  a n  
evkn hand, see P r o f f i t t  v .  F l o r i d a ,  
428  U . S .  a t  250, it i s  important  
t h a t  t h e  r eco rd  on appeal d i s c l o s e  t o  
t h e  reviewing c o u r t  t h e  cons ide ra t ions  
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I I 

which motivated the death sentence in 
every case in which it is imposed. 
Without full disclosure of the basis 
for the death sentence, the Florida 
capital-sentencing procedure would 
be subject to the defects which re- 
sulted in the holding of unconstitu- 
tionality in Furman v. Georgia. 
Gardner v. Florida, supra, 430 U.S. 
at 361 (footnote omitted). 

Further, where this Court opens itself to a major 

category or kind of information in some cases, but not others, 

proportionality is precluded. 

Where neither the trial records nor this Court's 

decisions reflect accurately a11 of the information before the 

court in deciding capital cases, trial and appellate counsel, 

trial judges, and federal courts on review are deprived of the 

necessary basis on which to compare cases and insure that con- 

sistent standards are being applied in capital sentencing. 

The receipt by this Court of different information 

in different cases -- information which was not before the trial 
jury or judge -- has eviscerated the system of checks and 

balances the trifurcated Florida death penalty structure was 

designed to guarantee. I_ See Proffitt v. Florida, supra; Miller 

v. State, 332 So2d 65(Fla. 1976); Messer v. State, 330 So2d 137 

(Fla. 1976). It has destroyed the statewide "consistency, fairness, 

and rationality in the evenhanded operation of the state law" 

which the Supreme Court of the United States believed to be 

guaranteed by the Florida capital sentencing procedure when it 

found that procedure facially constitutional in Proffitt v. 

Florida, supra, 4 2 8  U.S. at 260. The Court's practice thus has 

prejudiced all capital appellants, both those for whom information 

may have been received and those for whom it was not. 

F. The Right Against Self-Incrimination and the 
Right of the Assistance of Counsel in Deciding 
Whether to Exercise that Right 

An interview with correctional employees or mental 

health professionals who are obtaining information from an inmate 

is fundamentally unlike a court-ordered psychiatric examination 

after a defendant has himself put his sanity in issue. In the 
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latter case, the defendant may be deemed to have waived the right 

to object to such an interview. In the former case, however, the 

Fifth Circuit has recently held that the State may not interview 

an inmate without notice and waiver of his rights, when the inter- 

view will subsequently be admitted in a capital sentencing proceed- 

ing, because the inmate has a Fifth Amendment right to refuse to 

participate in the interview and a Sixth Amendment right to consult 

with h i s  counsel concerning whether to be interviewed. Smith v. 

Estelle, 602 F.2d 694(5th Cir. 1979), cert. granted, 100 S.Ct, 

1311 (1980). 

It appears clear that in the present cases, as in 

Smith, the death row prisoners were not told that the information 

derived from interviews conducted by correctional employees 

or mental health professionals would be forwarded to this Court, 

nor were they told that they had a right to refuse to participate 

in the interviews. - See Smith v. Estelle, supra at 6 0 2  F.2d 

707-708. If, under the Fifth Amendment, "a defendant may not be 

compelled to speak to a psychiatrist who can use his statements 

against him at the sentencing phase of a capital trial." 

v. Estelle, su~3la ,  602  F.2d at 708,  then that right was completely 

Smith 

negated here. 

Furthermore, petitioners w e x e  denied the advice of 

counsel at a critical stage of the sentencing proceedings in 

their cases. For, while an attorney may have no right to be 

present with an inmate during an interview by a psychiatrist, 

- see United States v. Cohen, 530 F.2d 43(5th Cir.1976), the 

attorney has a highly important role in assisting the inmate to 

decide whether the inmate should waive his Fifth Amendment rights: 

This is a vitally important decision, 
literally a life or death matter. It 
is a difficult decision even for an 
attorney; it requires a knowledge of 
what other evidence is available, 
of the particular psychiatrist's biases 
and predilections, of possible alternative 
strategies at the sentencing hearing. 
For a lay defendant, w h o  is likely to 
have no idea of the vagaries of expert 
testimony and its possible role in a 
capital trial, and who may well find it 
difficult to understand, even if he is 
told, whether a psychiatrist is examining 
his competence, h i s  sanity, his long-term 
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dangerousness  for  pu rposes  of s e n t e n c i n g ,  
h i s  s h o r t - t e r m  dange rousness  for p u r p o s e s  
of c i v i l  commitment, h i s  mental  h e a l t h  
f o r  purposes o f  t r e a t m e n t ,  o r  s o m e  o t h e r  
t h i n g ,  it is  a h o p e l e s s l y  d i f f i c u l t  de- 
c i s i o n .  There  i s  no r e a s o n  t o  force t h e  
d e f e n d a n t  t o  make it w i t h o u t  ' t h e  g u i d i n g  
hand o f  counse l '  Powel l  v. Alabama, 
287 U . S .  4 5 ,  5 7 ,  5 3  S.Ct. 55,  77  L.Ed.  
158  (1933)  . 

Smith v. E s t e l l e , s u p r a ,  6 0 2  F.2d a t  708-709. See  also B r e w e r  

v. W i l l i a m s ,  4 3 0  U . S .  387,  398(1977) .  These p e t i t i o n e r s  have 

been d e p r i v e d  of  t h e  a d v i c e  o f  c o u n s e l  as t o  t h e i r  d e c i s i o n s  

-- 
_LI 

whether  t o  p u t  t h e i r  l i v e s  i n  t h e  hands of p r i s o n  p e r s o n n e l  

or o t h e r  a g e n t s  of t h e  S t a t e .  "The g u i d i n g  hand of c o u n s e l  i s  

needed l e s t  t h e  unwary concede t h a t  which o n l y  bewi lderment  o r  

i g n o r a n c e  c o u l d  j u s t i f y  or pay a p e n a l t y  which i s  g r e a t e r  t h a n  

t h e  l a w  of t h e  S t a t e  exacts  f o r  t h e  o f f e n s e  which t h e y  i n  f a c t  

and i n  l a w  commit ted."  Tomki.ns v. Missouri ,  3 2 3  U . S .  485,489 

( 1 9 4 5 ) .  J u s t  as "a p r i s o n e r  i s  n o t  ' t o  be made t h e  de luded  

-... 

i n s t r u m e n t  of h i s  own c o n v i c t i o n , '  2 Hawkins, Pleas of t h e  

Crown(8th ed. 1 8 2 4 ) , 5 9 5 , "  Culombe v. C o n n e c t i c u t ,  367 U.S. 568, 

5 8 1 ( 1 9 6 1 ) ( o p i n i o n  o f  Mr. J u s t i c e  F r a n k f u r t e r ) ,  n e i t h e r  may he 

b e  made t h e  de luded  i n s t r u m e n t  o f  h i s  own e x e c u t i o n .  

G .  C o n c l u s i o n  

The practice of t h i s  C o u r t  of r e q u e s t i n g  or  re- 

c e i v i n g  u n d i s c l o s e d  i n f o r m a t i o n  i n  c a p i t a l  cases has  i n f e c t e d  

and p r e j u d i c i a l l y  skewed i t s  review of every d e a t h  s e n t e n c e .  

Under t h e  F l o r i d a  death p e n a l t y  scheme, t h e  ultimate s a f e g u a r d  f o r  

i n s u r i n g  t h a t  t h e  p r o c e s s  of imposing d e a t h  sen tences  i s  f a i r ,  

r e l i a b l e  and even-handed i s  t h e  a p p e l l a t e  review r e q u i r e d  t o  be  

p rov ided  by t h i s  C o u r t .  All c a p i t a l  a p p e l l a n t s  have s u f f e r e d  

from t h i s  C o u r t ' s  p r a c t i c e  of s - ecu r ing  secre t  i n f o r m a t i o n .  The 

c a p i t a l  s e n t e n c i n g  process i n  F l o r i d a  h a s  been d i s t o r t e d  f r o m  

t h e  form i n  which it was approved by t h e  Supreme C o u r t  of t h e  

Uni ted  S t a t e s ,  and h a s  become t a i n t e d  a t  i t s  h i g h e s t  and m o s t  

i m p o r t a n t  j u d i c i a l  level .  

When t h e  C o u r t ' s  d e c i s i o n  i s  one i n v o l v i n g  t h e  
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u l t i m a t e  p e n a l t y  of d e a t h ,  t h e  C o n s t i t u t i o n  canno t  t o l e r a t e  a n y t h i n g  

s h o r t  of f u l l  n o t i c e  and d i s c l o s u r e  of any and a l l f a c t s  b e i n g  

fed i n t o  t h e  life and d e a t h  e q u a t i o n .  One of t h e  t r i p a r t i t e  

p i l l a r s  of t h e  t r i f u r c a t e d  s e n t e n c i n g  process of F l o r i d a  has 

become c racked .  
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A s s i s t a n t  P u b l i c  Defender  

ELLEN S. MORRIS 
A s s i s t a n t  P u b l i c  Defender  

J O N  MAY 
A s s i s t a n t  P u b l i c  Defender  

ATTORNEYS FOR PETITIONERS : 

James Adams 
Levis Leon A l d r i d g e  
A l l e n  I;. Anderson 
David R o s s  Delap 
W i l l i a m  Duane E l l e d q e  
George Victor F r a n k l i n  
W i l l i a m  Lanay Harvard 
James E .  H i t c h c o c k  
Monroe H o l m e s  
John P. Maggard 
N o l l i e  L e e  Mar t in  
Windford Mines 
Eldred Lonnie Moody 
James A. Morgan 
Tommy Lee Randolph 
James F r a n k l i n  Rose 
P a u l  William Scott 
W i l l i e  C lay ton  Simpson 
T e r r y  Melvin Sims 
Henry P e r r y  Sireci, Jr. 
Joseph Robert Spaz iano  
Jesse Joseph T a f e r o  
Solomon Webb 
W i l l i a m  Glenn Welty 
Wil l iam Melvin White 



WILLIAM J. SHEPPARD 
Sheppard and Carithers, P.A. 
2 1 5  Washington Street 
J a c k s o n v i l l e ,  F lor ida  3 2 2 0 2  

ATTORNEY FOR PETITIONERS : 

Gary Eldon Alvord 
Char l e s  Vaught 

ANGEL0 FERLITA 
6 0 1  T w i g g s  Street 
S u i t e  203 
Tampa, F l o r i d a  33602 

ATTORNEY FOR PETITIONER:  

Anthony Antone 

VINCENT J. FLY” 
1 4 1 4  Coral Way 
M i a m i ,  Florida 3 3 1 4 5  

ATTORNEY FOR PETITIONER: 

Luis Carlos Arango 

ROBERT PYLE 
P.O. Box 557 
Lake Alfred, Flo r ida  3 3 8 5 0  

ATTORNEY FOR PETITIONER: 

Sampson Armstrong 

BARTLEY KENNETH VTCKERS 
437  E .  Monroe Street  
J a c k s o n v i l l e ,  F l o r i d a  3 2 2 0 2  

ATTORNEY FOR PETITIONERS: 

E l l w o o d  Barclay 
Roy McKennon 
Timothy Palmes 

GARY SMLGLEL 
P . O .  Box 5548 
Daytona Beach, F l o r i d a  3 2 0 1 8  

ATTORNEY FOR PETITIONER: 

Richard C.  B l a i r  

G .  P .  DELLA FERA 
2 6 9 9  Biscayne B l v d . ,  Suite 3 
Miami, F l o r i d a  33137 

ATTORNEY FOR PETITIONER: 

Bernard Bolander 

STEPHEN N BERNSTEIN 
A s s i s t a n t  P u b l i c  Defender 
P.O. Box 1 0 6 3  
Gainesville, Flor ida  3 2 6 0 2  

ATTORNEY F O R  PETITIONER: 

Stephen Todd Booker 
-18- 
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CLIFFORD I;. DAVIS 
2 1 6  W. Col lege A v e n u e ,  S u i t e  1 2 1  
T a l l a h a s s e e ,  F lor ida  3 2 3 0 1  

ATTORNEY FOR P E T I T I O N E R S  : 

T h e o d o r e  Bundy 
Johnny Copeland 
Walter S t e i n h o r s t  

WILLIAM H .  STONE 
7 9 8  Montrose Street  
P.O. D r a w e r  5 2 0  
C l e r m o n t ,  F lo r ida  3 2 7 1 1  

ROBERT Q. WILLIAMS 
C a u t h e n ,  Robuck, C y r u s  & Hennings 
1 3 1  W.  Main Stree t  
Tavares, F l o r i d a  3 2 7 7 8  

ATTORNEYS FOR PETITIONER:  

P r e s t o n  C r u m ,  Jr.  

ROBERT AUGUSTUS HARPER, J R .  
735 E .  U n i v e r s i t y  A v e n u e  
P .O.  Box 8 0 4  
G a i n e s v i l l e ,  Florida 3 2 6 0 2  

ATTORNEY FOR P E T I T I O N E R :  

W i l l i e  Jasper D a r d e n  

J O H N  L.  CARROLL 
Southern Poverty Law C e n t e r  
1001 S. H u l l  Street  
Montgomery, Alabama 3 6 1 0 4  

ATTORNEY FOR P E T I T I O N E R :  

B e n n i e  D e m p s  

L O U I S  0. FROST, J R .  
P u b l i c  Defender 
F o u r t h  J u d i c i a l  C i r c u i t  of Florida 
Duval C o u n t y  C o u r t h o u s e ,  Room 2 2 1  
330 E .  Bay Street  
Jacksonv i l l e ,  F lo r ida  3 2 2 0 2  

WILLIAM P .  WHITE, 111 
C h i e f  A s s i s t a n t  P u b l i c  D e f e n d e r  

ATTORNEYS FOR PETITIONER:  

E r n e s t  John Dobbert 

E L L I O T T  C. METCALFE, J R .  
P u b l i c  Defender 
T w e l f t h  J u d i c i a l  C i r c u i t  of F l o r i d a  
2058 Main Street  
Sarasota,  F lor ida  33577 

ATTORNEY FOR PETITIONER:  

H o w a r d  V i r g i l  L e e  D o u g l a s  
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MICHAEL S. HACKER 
S u i t e  1 4 0 0  
1 4  N . E .  1st Avenue 
Miami, F l o r i d a  33132 

ATTORNEY FOR PETITIONER:  

John E .  Ferguson 

W. C .  M c L A I N  
Smith,  Carter & Ringsrnuth 
P.O. B o x  2 4 4 6  
F t .  Myers, Florida 33902 

ATTORNEYS FOR P E T I T I O N E R :  

Ar thu r  Frederick Goode, I11 

H .  D.  ROBUCK, J R . .  
Cauthen, Robuck, Cyrus & Hennings 
131 W. Main Street 
Tavares, F l o r i d a  32778 

MORTON D. AULLS 
703 E .  B u r l e i g h  Boulevard 
Tavares, Florida 32778 

ATTORNEYS FOR P E T I T I O N E R :  

F r e d d i e  L e e  H a l l  

B I L L  SALMON 
2 0 4  W .  U n i v e r s i t y  Avenue 
S u i t e  8 
Gainesville, Florida 32601 

LARRY G .  TURNER 
204 W. University avenue 
Suite 6 
Gainesville, F l o r i d a  32601 

ATTORNEYS FOR PETITIONER:  

Carl Jackson 

LESTER BALES, J R .  
507 8 t h  S t r e e t  
Z e p h y r h i l l s ,  F l o r i d a  33599 

ATTORNEY FOR P E T I T I O N E R :  

Eligaah Ardalle Jacobs 

FLETCHER N. BALDWIN,JR.  
Holland Law C e n t e r  
U n i v e r s i t y  of F l o r i d a  
G a i n e s v i l l e ,  Florida 32611 

ATTORNEY FOR P E T I T I O N E R :  

T h o m a s  Knight 

JOHN H .  HALL 
STEVEN KLUGMAN 
MITCHELL A .  KARLAN 

Debevoise,  Plimpton, Lyons & Gates 
2 9 9  P a r k  Avenue 
New York, N e w  York 10017 
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HARRY L. WJITTE 
1215 Thomasville Road 
Tallahassee, Florida 32303 

ATTORNEYS FOR PETITIONER: 

John W. LeDuc 

PATRICK D .  DOHERTY 
619 Turner Street 
Clearwater, F l o r i d a  33516 

ATTORNEY F O R  PETITIONER : 

Paul  Edward Magi11 

JUNE RICE 
STEPHEN D. S T I T T  

3915 S.W. 18th S t r e e t  
Ga inesv i l l e ,  Florida 32608 

ATTORNEYS FOR PETITIONER: 

Douglas R a y  Meeks 

ELLEN M. CONDON 
1 0 4 0 9  O j u s  D r i v e  
Tampa, Florida 33617 

ATTORNEY FOR PETITIONER:  

Mark Mikenas 

J. C R A I G  WILLIAMS 
335  E .  Bay 
Jacksonville, Florida 32202 

ATTORNEY FOR PETITIONER: 

E d d i e  O d o m  

KATHRYN EMMETT 
8 Pheasant Lane 
Stamford, Connect icut  06903 

DAVID GOLUB 
S i l v e r ,  Golub & Sandak 
733 Summer Street 
Stamford, Connecticut 06905 

ATTORNEYS FOR PETITIONER: 

Charles W i l l i a m  Proffitt 

PAUL MORRIS 
Riverga te  P l a z a  
Suite 711  
444 Brickell A v e n u e  
M i a m i ,  Florida 33131 

ATTORNEY F O R  PETITIONER:  

Michael S a l v a t o r e  
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PHILLIP J O H N  PADOVANO 
518 N. Calhoun Street 
P.O.  Box 527  
Tallahassee, Flor ida  32302  

ATTORNEY FOR PETITIONERS: 

Frank  Smith 
Raymond R.  S tone  

JOSEPH JORDAN 
324 Da tu ra  Street 
S u i t e  2 1 1  
W e s t  Palm Beach, F l o r i d a  33401 

ATTORNEY FOR PETITIONER: 

Carl Ray Songer  

JOHN R. FORBES 
817 N .  Main S t ree t  
J a c k s o n v i l l e ,  F l o r i d a  3 2 2 0 2  

ATTORNEY FOR PETITIONER: 

Rufus  S t e v e n s  

H. RANDOLPH FALLIN 
1 2 3 9  King S t r e e t  
J a c k s o n v i l l e ,  Florida 32205  

ATTORNEY FOR PETITIONER: 

Ronald S t r a i g h t  

ROY E .  BLACK 
N.E.  A i r l i n e s  Bu i ld ing  
Suite 1 4 0 2  
1 5 0  S . E .  2nd Avenue 
Miami, Florida 33131 

ATTORNEY FOR PETITIONER: 

Rober t  A .  S u l l i v a n  

HAROLD SOLOMON 
Solomon & Mendelow 
4 2 9 9  N.W. 36 th  Street 
Miami S p r i n g s ,  F l o r i d a  33166 

ATTORNEY FOR PETITIONER: 

William L e e  Thompson 

RICHARD E .  SHAPIRO 
Sou the rn  P r i s o n e r s  Defense Committee 
344 Camp S t r e e t ,  S u i t e  705  
N e w  O r l e a n s ,  L o u i s i a n a  70130 

ATTORNEY FOR PETITIONERS: 

C h a r l e s  Kenneth F o s t e r  
David Leroy Washington 

THOMAS G .  MURRAY, J R .  
1481 N.W. Nor th  R i v e r  Drive 
M i a m i ,  F l o r i d a  33125 

ATTORNEY FOR PETITIONER: 

James Buford White  
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WILLIAM P. WHITE, 111 

L A  

PHILLIP JOHN PADOVANO 
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CERTIFICATE OF SERVICE 

I DO HEREBY CERTIFY t h a t  a copy hereof has been 

f u r n i s h e d  t o  t h e  Honorable J i m  Smith, A t t o r n e y  Genera l ,  The 

Capitol, Tallahassee, F l o r i d a  32304 by hand d e l i v e r y  t h i s  

2 9 t h  day of September,  1 9 8 0 .  

of counsel V 
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