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ARGUMENT 

I. A FINAL JUDGMENT OF DISSOLU- 
T I O N  OF MARRIAGE I N  AN ACTION 
WHERE PROPERTY OWNED BY THE PETI- 
TIONER AND RESPONDENT IS  NOT DIS- 
CUSSED OR EVEN MENTIONED IS  RES 
JUDICATA TO THE ISSUE OF DIVISION 
OF THE PROPERTY. 

Where a  husband and wi fe  own r e a l  p roper ty  a s  an 

e s t a t e  by t h e  e n t i r e t y  and a  d i s s o l u t i o n  of marr iage i s  g ran t -  

ed ,  under Sec t ion  689.15 F l o r i d a  S t a t u t e s  (1979) ,  they  t h e r e -  

upon become t e n a n t s  i n  common. Bergh v .  Bergh, 127 So.2d 481 

( F l a .  1st DCA 1961) ;  Do t t e r  v.  D o t t e r ,  ( F l a .  

DCA 1962) ;  Naf v. Wahlberg, 288 So.2d 576 (Fla .  3rd DCA 1974) ;  

Cr ibb  v. Cr ibb ,  261 So.2d 566 (F l a .  4th DCA 1972) ;  Wilber v. 

Wilber ,  3rd  DCA 1974) ; Baker v .  Baker, 

So.2d 217 (F l a .  1st DCA 1975) ; Cummings v. Cummings, 330 ~ o . 2 d  

134 ( F l a .  1976) ;  Hagin v. Hagin, 353 So.2d 959 (F l a .  2nd DCA 

I n  t h e  absence of an agreement by t h e  p a r t i e s  f o r  a  

d i v i s i o n  the reo f  by t h e  Court  upon t h e  d i s s o l u t i o n  of  marr iage 

d e c r e e  being e n t e r e d ,  o r  of a  r e q u e s t  f o r  p a r t i t i o n  i n  t h e  

p l ead ings ,  t h e  c o u r t  has  no power t o  d i v i d e  o r  p a r t i t i o n  pro- 

p e r t y  he ld  by t h e  spouses  a s  t e n a n t s  by t h e  e n t i r e t y .  Bergh, 

sup ra ;  Valen t ine  v .  Va len t ine ,  45 So.2d 885 (F la .  1950) ;  Muhlrad 

v .  Muhlrad, 375 So.2d 2 4  (F l a .  3rd DCA 1979) .  The Court  has  

no power t o  d i r e c t  d i s p o s i t i o n  of t h e  p a r t i e s '  i n t e r e s t  i n  

p rope r ty  he ld  by t h e  e n t i r e t y ,  simply a s  an i n c i d e n t  of t h e  



d i s s o l u t i o n  of mar r iage .  Ban f i  v .  Ban f i ,  123 So.2d 52 ( F l a .  

3rd  DCA 1960 ) ;  Harder  v. Harder ,  264 So.2d 476 ( F l a .  3rd 

DCA 1972) ; Helsel v .  Helsel, 138 So.2d 99 ( F l a .  3rd DCA 1962) . 
Thi s  d o c t r i n e  fo l l ows  from t h e  f a c t  t h a t  once t h e  mar r iage  

i s  d i s s o l v e d ,  t h e  p a r t i e s  become t e n a n t s  i n  common of  t h e  

p r o p e r t y  fo rmer ly  h e l d  a s  a n  e s t a t e  by t h e  e n t i r e t i e s  under 

S e c t i o n  689.15 F l o r i d a  S t a t u t e s  (1979) .  T h e r e a f t e r ,  it is  

f o r  them t o  d e c i d e  whether  t h e  p r o p e r t y  s h o u l d b e  p a r t i t i o n e d  

o r  d i sposed  of i n  some o t h e r  manner. V a l e n t i n e ,  B a n f i ,  

H e l s e l ,  s u p r a ;  B a i l e y  v .  B a i l e y ,  126 So.2d 165 ( F l a .  3rd DCA 

1961 ) ;  G l a s s e r  v. G l a s s e r ,  178 So.2d 749 ( F l a .  3rd  DCA 1965) 

Lubarr  v. Lubar r ,  199 So.2d 123 ( F l a .  3rd DCA 1967 ) ;  Thomas 

v. Greene,  226 So.2d 143 ( F l a .  1st DCA 1969) .  

I n  t h e  c a s e  s u b  j u d i c e ,  t h e  Fou r th  D i s t r i c t  h e l d  

t h a t  on ly  by a n  a p p r o p r i a t e  p roceed ing  i n  p a r t i t i o n  cou ld  one 

t e n a n t  i n  common be  o rde r ed  t o  convey a l l  o f  h i s  i n t e r e s t  t o  

t h e  o t h e r  t e n a n t  i n  common. D i e j u s t e  v .  Dav is ,  400 So.2d 981, 

a t  982 ( F l a  4 t h  DCA 1981 ) .  C i t i n g  F i n s t o n  v .  F i n s t o n ,  160 

F l a .  935, 37 So.2d 423 (1948) and Cooper v .  Cooper,  69 So.2d 

881 ( F l a .  1954) t h e  Cour t  he ld  t h a t  t h e  d o c t r i n e  of res j u d i c a t a  

b a r s  any subsequent  a c t i o n  by one p a r t y  t o  a  d i s s o l v e d  mar r i age  

a g a i n s t  t h e  o t h e r ,  which p l a c e s  i n  i s s u e  any p r o p e r t y  r i g h t  

which came i n t o  e x i s t e n c e  o r  matured a t  any t i m e  p r i o r  t o  r end i -  

t i o n  o f  t h e  judgment of d i s s o l u t i o n .  The Cour t  f u r t h e r  he ld  

Vandervoort  v .  Vandervoor t ,  277 So.2d 43 (F l a .  3rd DCA 1973) t o  

be  i n  c o n f l i c t  w i t h  i t s  ho ld ing  which b r i n g s  t h e  c a s e  t o  t h i s  

t r i b u n a l .  



In  Vandervoort ,  sup ra ,  a t  page 45, t h e  op in ion  s t a t -  

ed t h a t  m a t t e r s  of p rope r ty  r i g h t s  n o t  d e a l t  wi th  be fo re  t h e  

mas te r  and n o t  ad jud ica t ed  by t h e  F i n a l  Judgment can be liti- 

ga ted  " i n  o t h e r  s e p a r a t e  p roceedings . "  Case law i n  F l o r i d a  

i s  c l e a r  t h a t  p a r t i t i o n  i s  t h e  proper  "o the r  s e p a r a t e  proceed- 

i ng" .  Hoemke v.  Hoemke, 342 So.2d 127 (F l a .  2nd DCA 1977) .  I t  

i s  a l s o  c l e a r  t h a t  Appe l l an t s  "Complaint f o r  Add i t i ona l  R e l i e f  

A f t e r  D i s s o l u t i o n  of Marriage" i s  n o t  equ iva l en t  t o  a  p rayer  

f o r  p a r t i t i o n .  Gonzales u. Gonzales,  156 So.2d 206 (F l a .  3rd 

DCA 1963) ;  Wilkerson v.  Wilkerson,  179 So.2d 592 (F l a .  2nd DCA 

1965) ;  Sharpe v .  Sharpe,  267 So.2d 665  l la. 3rd DCA 1972) ;  

Rankin v.  Rankin, 258 So.2d 489 ( F l a .  2nd DCA 1972) .  Therefore ,  

t h e  Fourth  D i s t r i c t  Decis ion should be a f f i rmed.  Even i f  t h e  

d e c i s i o n  i s  a f f i rmed ,  o r ,  of  t h e  Fourth  D i s t r i c t  d e c i s i o n  i s  

r eve r sed ,  t h e  b e s t  i n t e r e s t s  of  j u s t i c e  and e q u i t y  would not 

be se rved  u n l e s s  t h i s  c o u r t  makes i n q u i r y  i n t o  whether t h e  

o r i g i n a l  t r i a l  c o u r t  d e c i s i o n  is  c o r r e c t .  

11. THE TRIAL COURT DECISION DE- 
CLARING APPELLANT TO BE THE SOEL 
OWNER OF THE REAL PROPERTY IS  CON- 
TRARY TO THE EVIDENCE. 

The gene ra l  r u l e  of p a r t i t i o n  i s  s e t  o u t  i n  1 2  F l a .  

J u r .  2nd, Cotenancy and P a r t i t i o n  S40: 

"A s u i t  f o r  t h e  p o r t i o n  of l and  has  a s  
i t s  primary o b j e c t  t h e  a c t u a l  p a r t i -  
t i o n  of p roper ty  between i t s  common 
owners i n t o  s h a r e s  of f a i r  and equa l  
va lue ,  according t o  t h e  r e s p e c t i v e  i n -  
t e r e s t  of  t h e  p a r t i e s ,  s o  a s  t o  avoid 
t h e  inconveniences  r e s u l t i n g  from a  
j o i n t  o r  common possess ion  and t o  
enable  t h e  p e t i t i o n e r  t o  posses s ,  
en joy  and improve h i s  s h a r e  i n  s e v e r a l -  
t y  * " 



A t  t r i a l ,  t h e  a p p e l l a n t  a s s e r t e d  t h a t ,  except  f o r  $950.00 

provided by a p p e l l e e ,  a l l  monies t o  acqu i r e  and cont inue  

ownership of t h i s  p roper ty  were provided by Appel lant  and 

t h e r e f o r e  she  i s  e n t i t l e d  t o  t h e  e n t i r e  va lue  of t h e  pro- 

p e r t y .  I n  e f f e c t  a p p e l l a n t  is a t tempt ing  t o  e s t a b l i s h  a  

s p e c i a l  e q u i t y  i n  t h e  proper ty .  A s p e c i a l  e q u i t y  o r d i n a r i l y  

would no t  a r i s e  where p rope r ty  he ld  a s  t e n a n t s  by t h e  e n t i r e -  

t i e s  is  acqui red  wi th  funds genera ted  by a  working spouse 

du r ing  t h e  marr iage o r  whi le  t h e  o t h e r  spouse performs nor- 

a 1  household and c h i l d  r e a r i n g  r e s p o n s i b i l i t i e s .  B a l l  v .  B a l l ,  

335 So.2d 5  ( F l a .  1976) ;  Duncan v.  Duncan, 379 So.2d 949 ( F l a .  

1980);  Hoch v .  Hoch, 380 So.2d 499 (F l a .  2nd DCA 1980) .  I n  

Duncan, sup ra ,  t h e  Court  he ld  t h a t  a  s p e c i a l  e q u i t y  i s  a  v e s t -  

ed i n t e r e s t  which a  spouse a c q u i r e s  because of  c o n t r i b u t i o n s  

of funds ,  p r o p e r t y ,  o r  s e r v i c e s  made over and above t h e  per-  

formance of normal m a r i t a l  d u t i e s .  The spouse who c la ims  an 

i n t e r e s t  i n  t h e  o t h e r  spouse ' s  p roper ty  'has t h e  burden of 

proof of  e s t a b l i s h i n g  t h a t  i n t e r e s t  t o  t h e  exc lus ion  of a  

reasonable  doubt.  Rober ts  v. Rober t s ,  101 So.2d 884 (F l a .  

2nd DCA 1958) ;  Wollman v .  Wollman, 235 So.2d 315 (F la .  3rd 

DCA 1980) Zuidhof v. Zuidhof, 2 4 2  So.2d 739  la. 4 th  DCA 1971) ;  

Singer  v.  S inge r ,  262 So.2d 731 (F l a .  3rd DCA 1972) .  I n  Tanner 

v. Tanner,  194 So.2d 702 (F l a .  2nd DCA 1967) t h e  c o u r t  he ld  

t h a t  j u s t  a s  i n  c a s e s  i nvo lv ing  a  c o n s t r u c t i v e  t r u s t ,  t h e  

evidence t o  e s t a b l i s h  t h e  e q u i t y  must be so c l e a r ,  s t r o n g  and 



unequ ivoca l  a s  t o  remove from t h e  mind of t h e  c h a n c e l l o r  

e v e r y  r e a s o n a b l e  doubt  a s  t o  t h e  e x i s t e n c e  o f  h e r  s p e c i a l  

e q u i t y .  To s u s t a i n  t h e  burden o f  p rov ing  a  s p e c i a l  e q u i t y  

i n c i d e n t  t o  a  d i v o r c e  t h e r e  must be  c l e a r ,  c o n v i n c i n g ,  and 

s a t i s f a c t o r y  ev idence .  Abbot t  v. Abbot t ,  297 So.2d 608 

(Fla.2ndDCA 1 9 7 4 ) ;  H a r r i s o n  v.  H a r r i s o n ,  314 So.2d 812 

( F l a .  3rdDCA 1 9 7 5 ) .  I t  h a s  been s a i d  t h a t  t h e  c h a n c e l l o r  

h a s  a  wide d i s c r e t i o n  i n  d e t e r m i n i n g  whether  t h e  burden of 

proof  h a s  been m e t  and  h i s  d e c i s i o n  w i l l  be  a f f i r m e d  i n  t h e  

absence  of  a  showing o f  a n  abuse  o f  d i s c r e t i o n .  Rampton v.  

Rampton, ( F l a .  1st DCA 1 9 6 7 ) ;  Volpe v. Volpe, 

227 So.2d 534 ( F l a . 3 r d  DCA 1969) .  For  example i n  Cyphers  

v. Cyphers ,  373 So.2d 4 4 2  ( F l a .  2ndDCA 1979) it was h e l d  t h a t  

t h e  t r i a l  c o u r t  abused i t s  d i s c r e t i o n  i n  awarding t h e  w i f e  

a l m o s t  a l l  o f  t h e  p a r t i e s '  f u r n i t u r e  and a n t i q u e s  where t h e  

w i f e  made no showing of  a  s p e c i f i c  e q u i t y  i n  t h e  j o i n t l y  h e l d  

p r o p e r t y .  

I n  t h e  c a s e  s u b  j u d i c e ,  t h e  e v i d e n c e  c l e a r l y  shows 

t h a t  t h e  a p p e l l a n t  h a s  n o t  e s t a b l i s h e d  a  s p e c i a l  e q u i t y  i n  

t h e  p r o p e r t y  and t h e  judge abused h i s  d i s c r e t i o n  when h e  

e n t e r e d  judgment i n  h e r  favor. .  A p p e l l a n t ' s  own a d m i s s i o n s  

and t e s t i m o n y  r e v e a l  t h a t  b o t h  p a r t i e s  c o n t r i b u t e d  t o  t h e  

purchase  and maintenance  of t h e  p r o p e r t y ,  and w e r e  it n o t  f o r  

A p p e l l e e ' s  c o n t r i b u t i o n s ,  t h e  p a r t i e s  would have been u n a b l e  

t o  purchase  t h e  p r o p e r t y  o r  make t h e  mortgage payments. The 

p a r t i e s  w e r e  mar r i ed  March 24, 1974 and t h e  m a r r i a g e  was 



dissolved April 1, 1977. (R 183-4; 190-1) . Appellee would 

direct this court's attention to appellant's testimony on 

Deposition and at trial where: 

A. Appellant admits that Appellee sent money to 

Appellant during the period from May, 1974 to December, 1974. 

(R-10; 32; 121-122, 136-137). 

B. Appellant admits that the parties together de- 

cided to buy the property in June, 1974; that Appellee signed 

the contract to purchase the property; that Appellant knew 

that the Appellee understood they were buying the property; 

and that Appellee contributed $950.00 toward the down payment 

on the property. (R at 12; 32, 33, 35, 39-40; 124-126; 131). 

C. Appellant admits that Appellee contributed toward 

the payments on the home between October, 1974 and June, 1975 

and that this money was used for the purchase of the home, (R 

13-14; 128). 

D. Appellant admits that during the marriage, Ap- 

pellee gave the Appellant money which was used to buy food, pay 

bills, and purchase things for the home and this enabled the 

Appellant to save up money to make the down payment on the 

home, and, after the home was purchased, Appellant admits 

that that Appellee made some payments toward the mortgage on the 

home. (R-23; 26-27; 36-37; 41; 132; 134; 138). 

The foregoing testimony by the Appellant aptly 

demonstrates that both marital partners participated together 



and each  made c o n t r i b u t i o n s  i n  a  j o i n t  e f f o r t  t o  s u s t a i n  e ach  

o t h e r  i n  t h e  m a r i t a l  r e l a t i o n s h i p  and t o  purchase  and pay 

f o r  t h e  p r o p e r t y  i n  q u e s t i o n .  Under t h e  c a s e  law a s  set  

f o r t h  above Appe l l an t  ha s  f a i l e d  t o  show a  s p e c i a l  e q u i t y  t o  

t h e  e x c l u s i o n  o f  a  r e a s o n a b l e  doub t .  A p p e l l a n t ' s  ev idence  

i s  f a r  from c l e a r ,  n o t  conv inc ing  and t o t a l l y  u n s a t i s f a c t o r y  

and w i t h  a l l  due  r e s p e c t  t h e  t r a i l  c o u r t  judge h a s  abused h i s  

d i s c r e t i o n  i n  r u l i n g  i n  h e r  f a v o r .  

CONCLUSION 

Based on t h e  fo r ego ing ,  it is  r e s p e c t f u l l y  sub- 

m i t t e d  t h a t  t h e  C i r c u i t  Cour t  e r r e d  i n  r u l i n g  t h a t  t h e y  had 

j u r i s d i c t i o n  t o  e n t e r t a i n  a  compla in t  f o r  a d d i t i o n a l  r e l i e f  

one y e a r  a f t e r  t h e  F i n a l  Judgment o f  D i s s o l u t i o n  o f  Marr iage  

had been e n t e r e d  when t h e r e  was no r e s e r v a t i o n  o f  j u r i s d i c -  

t i o n .  

The Fou r th  D i s t r i c t  Cour t  o f  Appeals  d e c i s i o n  

c o r r e c t l y  h e l d  t h a t  res j u d i c a t a  c o n s t i t u t e s  a  complete  de- 

f e n s e  t o  A p p e l l a n t ' s  c l a im ,  and t h i s  d e c i s i o n  should  be  a f -  

f i rmed.  

I f  t h i s  d e c i s i o n  i s  a f f i r m e d ,  o r ,  even i f  i t s  

r e v e r s e d ,  t h e  b e s t  i n t e r e s t s  o f  j u s t i c e  and e q u i t y  would n o t  

b e  s e r v e d  u n l e s s  t h i s  Cour t  make i n q u i r y  and r u l e s  on whether  

t h e  o r i g i n a l  t r i a l  c o u r t  d e c i s i o n  i s  c o r r e c t .  The ev idence  

and c a s e  law a s  set  f o r t h  above mandates r e v e r s a l  t o  ho ld  

t h a t  t h e  p a r t i e s  h o l d  e q u a l  i n t e r e s t s  i n  t h e  p rope r ty .  



I HEREBY CERTIFY t h a t  a copy o f  t h e  fo r ego ing  

B r i e f  o f  Appel lee  was f u r n i s h e d  by m a i l  t o  Richard  K .  

I n g l i s ,  At to rney  f o r  A p p e l l a n t ,  100 Sou thea s t  6 t h  S t r e e t ,  

F o r t  Lauderda le ,  F l o r i d a  33301 t h i s  &? day o f  February ,  

1982. 
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