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ISSUE PRESENTED FOR REVIEW 

WHETHER THE FOURTH DISTRICT COURT 
OF APPEAL'S DECISION EXPRESSLY AND 
DIRECTLY CONFLICTS WITH THE THIRD 
DISTRICT COURT OF APPEAL'S DECI- 
S  I O N  I N  VANDERVOORT v . VANDERVOORT , 
273 So.2d 43 ( F l a .  3 r d  DCA 1973)  
ON THE SAME QUESTION OF LAW. 

ARGUMENT 

E f f e c t i v e  A p r i l  1, 1980,  A r t i c l e  V ,  S e c t i o n  3  o f  t h e  

F l o r i d a  C o n s t i t u t i o n  ( p e r t a i n i n g  t o  t h e  j u r i s d i c t i o n  o f  t h e  Su- 

preme C o u r t )  w a s  s u b s t a n t i a l l y  r e v i s e d .  I n  p a r t i c u l a r ,  S e c t i o n  

3 ( b ) 3  underwent  a d r a m a t i c  change  w i t h  r e s p e c t  t o  review o f  con- 

f l i c t i n g  A p p e l l a t e  C o u r t  d e c i s i o n s .  The p e r t i n e n t  l anguage  i s  

as f o l l o w s :  

"The Supreme C o u r t :  

( 3 )  May review a n y  d e c i s i o n  o f  a D i s -  
t r i c t  C o u r t  o f  Appeal  . . . t h a t  
e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  
w i t h  a d e c i s i o n  o f  a n o t h e r  D i s -  
t r i c t  C o u r t  o f  Appeal  o r  o f  t h e  
Supreme C o u r t  on t h e  s a m e  q u e s t i o n  
o f  l a w  . . ." (Emphasis  s u p p l i e d )  

The F o u r t h  D i s t r i c t  d e c i s i o n  r e n d e r e d  i n  t h i s  case d o e s  n o t  

c o n f l i c t  w i t h  t h e  r u l e  as s t a t e d  by t h e  Supreme C o u r t  i n  F in -  

s t o n  v. F i n s t o n ,  37 So.2d 881  ( F l a .  1 9 5 4 ) .  T h e r e f o r e ,  t h e  o n l y  

q u e s t i o n  b e f o r e  t h i s  C o u r t  i s  w h e t h e r  t h e  F o u r t h  D i s t r i c t  d e c i -  

s i o n  c o n f l i c t s  w i t h  a n y  o t h e r  D i s t r i c t  C o u r t  d e c i s i o n s ,  and it 

d o e s  n o t .  

A p p e l l a n t  asserts t h a t  c o n f l i c t  l i es  between t h e  



i n s t a n t  Fourth  D i s t r i c t  d e c i s i o n  and Vandervoort v .  Vandervoort ,  

277 So.2d 43 (F l a .  3rd DCA 1973) c e r t  denied 287 So.2d 682 

(F l a .  1973) .  The a l l e g e d  c o n f l i c t  involves  on ly  one sen tence  

i n  Vandervoort ,  t o  w i t :  

A s  t o  (p rope r ty  r i g h t s )  which w e r e  
no t  s o  d e a l t  wi th  be fo re  t h e  master  
and no t  ad jud ica t ed  by t h e  judgment 
of August 9 ,  1972, t h e  p a r t i e s  a r e  
a t  l i b e r t y  t o  l i t i g a t e  them i n  o t h e r  
s e p a r a t e  proceedings .  Id a t  45. 

While Judge Ans tead ' s  s p e c i a l  concurrence i n  t h e  d e n i a l  of  t h e  

Motion f o r  Re-Hearing a t  t h e  Fourth  D i s t r i c t  s t a t e d :  " . . .  
Vandervoort t o  be  ' c o n t r a r y  t o  t h e  (F ins ton)  r u l e '  and hence i n  

c o n f l i c t  wi th  our  ho ld ing  . . .", t h e r e  i s  no r e a l  c o n f l i c t  and 

t h i s  Court i s  without  j u r i s d i c t i o n .  

The d e c i s i o n  i n  Vandervoort involved 3  i s s u e s  r e l a t -  

i ng  t o  a  p a r t n e r s h i p  t h e  p a r t i e s  had engaged i n ,  t o  w i t :  t h e  

bus ines s  of owning, b reed ing  and r a c i n g  ho r se s .  The i s s u e s  w e r e :  

(1) The d a t e  t h e  p a r t n e r s h i p  commenced; ( 2 )  Whether a  r e s idence  

of  t h e  p a r t i e s  was a  p a r t n e r s h i p  a s s e t ,  and; (3 )  Whether c e r t a i n  

n o t e s  aggrega t ing  One Hundred Ninety Thousand ($190,000.00) Do l l a r s  

c o n s t i t u t e d  a l i a b i l i t y  of t h e  p a r t n e r s h i p .  C i t i n g  F ins ton ,  sup ra ,  

t h e  Vandervoort Court  a t  one p o i n t  he ld :  

A f t e r  t h a t  judgment r e l a t i n g  t o  t h e  
p r o p e r t y  r i g h t s  of t h e  p a r t i e s  con- 
ce rn ing  t h e  a s s e t s  and l i a b i l i t i e s  
of t h e  p a r t n e r s h i p  has become f i n a l ,  
t h e  Court  was wi thout  j u r i s d i c t i o n  t o  
change, modify o r  e n l a r g e  t h e  judg- 
ment wi th  r e s p e c t  t h e r e t o .  - I d  a t  4 4 .  

Th i s  p a r t i c u l a r  language has  been c o n s i s t e n t l y  c i t e d  and upheld 



by o t h e r  F l o r i d a  C o u r t s .  See  Si lverman v.  Lichtman,  285 So.2d 

633 ( F l a .  3rd  DCA 1973) ; Simon v. Simon, 293 So.2d 781 ( F l a .  

3rd DCA 1974) , Schne ide r  v. S c h n e i d e r ,  296 So. 2d 77 ( F l a .  3rd  

DCA 1 9 7 4 ) ;  Donner v.  Donner, 302 So.2d 452 ( F l a .  3rd  DCA 1 9 7 4 ) ;  

Cabeza v. Cabeza, 358 So.2d 1169 ( F l a .  3rd  DCA 1 9 7 8 ) ;  G u t j a h r  

v. G u t j a h r ,  368 So. 2d 93 ( F l a .  3rd  DCA 1 9 7 9 ) .  L a t e r ,  i n  t h e  

same o p i n i o n ,  t h e  Cour t  u n f o r t u n a t e l y  a l s o  made t h e  e a r l i e r  

c i t e d  s e n t e n c e  ( a t  Page 4 5 ) ,  however, t h i s  p o r t i o n  o f  t h e  d e c i -  

s i o n  h a s  n e v e r  been c i t e d  o r  r e l i e d  on by a n o t h e r  F l o r i d a  C o u r t ,  

t h e r e f o r e  t h i s  l a t e r  language c o u l d  o n l y  be  c o n s i d e r e d  s u r p l u s a g e  

o r  o b i t e r  d ic tum.  A p p e l l a n t  i s  a c t u a l l y  r e q u e s t i n g  t h i s  Cour t  t o  

r e c o n c i l e  t h e  c o n f l i c t i n g  language i n  Vandervoor t ,  a s  t h e r e  i s  

no c o n f l i c t  between Vandervoort  and t h e  i n s t a n t  F o u r t h  D i s t r i c t  

d e c i s i o n .  I n  Dodi P u b l i s h i n g  Company v.  E d i t o r i a l  America, S.A., 

385 So.2d 1369 ( F l a .  1 9 8 0 ) ,  t h i s  Cour t  e l o q u e n t l y  r e s o l v e d  t h e  

A p p e l l a n t ' s  r e q u e s t  when it s t a t e d :  

The i s s u e  t o  b e  d e c i d e d  from a  P e t i -  
t i o n  f o r  C o n f l i c t  Review i s  whether  
t h e r e  i s  e x p r e s s  and d i r e c t  c o n f l i c t  
i n  t h e  d e c i s i o n  o f  t h e  D i s t r i c t  Cour t  
b e f o r e  u s  f o r  r ev iew,  n o t  whether  t h e r e  
c o n f l i c t  i n  a  ~ r i o r  w r i t t e n  o ~ i n i o n  

& 
- - 

which i s  now c i t e d  f o r  a u t h o r i t y .  (Em- 
p h a s i s  added) 

A p p e l l a n t  n e x t  u r g e s  t h a t  t h i s  C o u r t ' s  d e n i a l  o f  

c e r t i o r a r i  i n  Vandervoor t  be " c o n s i d e r e d "  a n  a f f i r m a n c e  o r  "im- 

p l i c i t  d e c i s i o n " ,  t h e r e b y  c r e a t i n g  a n  e x p r e s s  c o n f l i c t  w i t h  

Cooper v .  Cooper,  69 So.2d 881 ( F l a .  1 9 5 4 ) ,  which fo l lowed t h e  



r u l e  a s  set  o u t  i n  F i n s t o n .  I n  F l o r i d a ,  it i s  w i t h o u t  q u e s t i o n  

t h a t  a  s imple  d e n i a l  o f  c e r t i o r a r i ,  w i t h o u t  o p i n i o n ,  i s  n o t  an  

a f f i rmance ,  and canno t  be cons t rued  a s  p a s s i n g  upon any o f  t h e  

i s s u e s  i n  t h e  l i t i g a t i o n .  Don Mott Agency, Inc .  v .  Ha r r i son ,  

362 So.2d 56 (F l a .  2nd DCA 1978) . 
Appe l l an t s  due p r o c e s s  i s s u e  i s  w i t h o u t  m e r i t  a s  it 

was n e i t h e r  l i t i g a t e d  below nor  p r e se rved  f o r  appea l .  Appe l l an t  

a l s o  d i s c u s s e s  t h e  m e r i t s  i n  h i s  b r i e f ,  i n  d i r e c t  v i o l a t i o n  o f  

F l o r i d a  Rules  o f  A p p e l l a t e  Procedure  9 . 1 2 0 ( d ) ,  t h e r e f o r e ,  t h e s e  

arguments should  n o t  be  cons ide r ed .  

CONCLUSION 

The Four th  D i s t r i c t  d e c i s i o n  fo l lowed t h e  Supreme 

Cour t .  The Th i rd  D i s t r i c t  d e c i s i o n ,  e x c e p t  f o r  one  con fus ing  

s e n t e n c e ,  fo l lowed t h e  Supreme Cour t .  The re fo r e ,  t h e  d e c i s i o n  

of  t h e  Four th  D i s t r i c t  Cour t  of  Appeal does  n o t  c o n f l i c t  w i t h  

t h e  Th i rd  D i s t r i c t  Cour t  o f  Appea l ' s  d e c i s i o n  i n  Vandervoor t ,  

and under A r t i c l e  V ,  S e c t i o n  3 ( b )  o f  t h e  F l o r i d a  C o n s t i t u t i o n ,  

c e r t i o r a r i  shou ld  be den i ed .  
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