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INTRODUCTION 

The following symbols w i l l  be used i n  this B r i e f :  "R." 

w i l l  designate  t h e  record on appeal ;  "T." t he  t r a n s c r i p t s  

of t h e  lower c o u r t ' s  proceedings; and "A ."  t he  Appendix 

simultaneously f i l e d  by Appellee with t h i s  Corrected Supple- 

mental B r i e f .  

STATEMENT OF CASE AND FACTS 

On Ju ly  11, 1985, t h i s  Court rendered an opinion which 

affirmed the  convict ion f o r  f i r s t  degree murder and death 

sentence of Manuei V a l l e ,  A motion f o r  rehearing was denied 

on September 17,  1985. One of the  arguments r a i s e d  during 

the  appeal by Yalle  was whether the  t r i a l  c o u r t ,  during the  

sentencing phase, improperly excluded tes t inony t h a t  Valle 

would be a model p r i soner  i n  the  f u t u r e .  This Court ' s  

opinion of J u l y  11, 1985 addressed t h a t  argument i n  two ways. 

F i r s t ,  t h e  Court s t a t e d :  

. . , t h e r e  was no testimony by the  
exper t  witnesses  he re  t h a t  appel- 
l a n t  had the  capaci ty  t o  be rehabi-  
l i t a t e d ,  only t h a t  he would be a 
model p r i soner  whi le  i n  p r i son .  It 
does n o t  necessa r i ly  fol low t h a t  i f  
one behaves while  he i s  i n  p r i s o n  
t h a t  he w i i i  behave ou t s ide  of pr i son ."  

Valle v. S t a t e ,  474 So.2d 796, 
804 (Fla. 1 9 8 3 ) .  



The opinion continueu t o  observe: 

Competent evidence of t h i s  same 
type had a l ready been heard by t h e  
ju ry .  Eurvie Wright, s p e c i a l  
ada in2s t ra to r  of t h e  Dade County 
Corrections and Rehab i l i t a t ion  
Department, was a bureau supervisor  
of t h e  Dade County Stockade i n  1975 
when appe l l an t  was an inmate t h e r e .  
WrCgIit, who was a r e h a b i l i t a t i o n  
o f f i c e r ,  t e s t i f i e d  t h a t  durrng the  
~ i m e  appe l l an t  was i n  p r i son ,  he 
was a model pr i soner  and was 
r e h a b i l i t a t e d .  

I d .  - 

Thus, t h i s  Court concluded t h a t ,  " [wle b e l i e v e ,  then ,  t h a t  

t h e r e  was s u b s t a n t i a l ,  competent evidence presented t o  the  

jury on the  i s s u e  of appel lan t  V a l l e ' s  r e h a b i l i t a t i o n ;  thus ,  

. . . any o the r  evidence on t h i s  i s s u e  was merely cumula- 

t i v e . "  I d .  - 

On December 16,  1985, Valle served a P e t i t i o n  f o r  W r i t  

of C e r t i o r a r i  which was f i l e d  i n  t h e  Supreme Court of the  

United S t a t e s .  ( A .  One of t h e  i s sues  r a i s e d  i n  the  

P e t i t i o n  was s t a t e d  as follows : 

The exclusion of exper t  testimony 
t h a t  P e t i t i o n e r  would b e  a model 
p r i soner  i f  i nca rce ra ted  and n o t  
executed v i o l a t e d  the  Eighth 
Amendment . 

(A. 3 2 ) .  



The S t a t e  submi t ted  a Brief  of Respondent i n  o p p o s i t i o n  t o  

P e t i t i o n  f o r  Writ of Ce r t i o ra r i . .  (A. 371, 

While t h e  P e t i t i o n  was pending i n  t h e  Supreme Court o f  

t h e  United S t a t e s ,  t h a t  Court rendered a d e c i s i o n  i n  t h e  

case  o f  Sk ipper  v. South Caro l ina ,  - U . S .  - 39 Cr .L.Rptr .  

3041 (Apri l  29,  19861. (A. 67 ) .  I n  Skipper ,  t h e  Supreme 

Court h e l d ,  i n  p a r t ,  t h a t  "evidence t h a t  t h e  defendant  would 

n o t  pose  a danger if spa red  (but  I n c a r c e r a t e d )  must be  con- 

s i d e r e d  p o t e n t i a l l y  m i t i g a t i n g .  Under Eddings , such evi- 

dence nay n o t  be  excluded from t h e  s e n t e n c e r ' s  considera-  

t i o n . "  39 Cr.L.Rptr .  a t  3042. (A.68). The f a c t s  and 

ho ld ing  of Skipper w i l l  be addressed i n  g r e a t e r  d e t a i l  i n  

t h e  Argument p o r t i o n  of  t h i s  B r i e f .  On May 5 ,  1986, t h e  

Suprenle Court o f  t h e  United S t a t e s  rendered t h e  fo l lowing  

o rde r  : 

The n o t i o n  f o r  Leave t o  proceed i n  
forma pauper i s  and the p e t i t i o n  f o r  
a w r i t  of c e r t i o r a r i  a r e  g r a n t e d .  
The judgment i s  vaca t ed  and t h e  
ca se  i s  remanded t o  t h e  Supreme 
Court of F l o r i d a  f o r  f u r t h e r  con- 
s i d e r a t i o n  i n  l i g h t  of Sk i  
South Ca ro l ina ,  476 U. S-) - . 

( A .  72) .  

This Corrected Supplemental Br i e f  i s  submi t ted  f o r  t h e  purpose 

of d i s cus s ing  whether Skipper  v .  South Ca ro l ina ,  a f f e c t s  t h e  

dec i s ion  prev ious ly  rendered by t h i s  Court .  



QUESTIOIT PRESENTED 

KdETfiER SKIPPEB V. SOll'T'K CAROLINA, 
476 U.S.  
(1986) , A T i Z b T ~ 9 T ~ ~ ' k 6 ~ T ~ G  iF4;HIS 
COTRT 11: TTRELE'V. STATE, 474 S0 .2D 
796 (FLA. 1985) . AND iJIIETHJ5R A NEW 



SkLpper v. South Carol'ina, 476 U ,  S 
'-# 

39 Cr.L.Rptr. 

3041 (19.86)) does not a f fec t  th i s  Court's opinion of July 

11, 1985. Skipper held that  "model prisoner" testimony i s  

admissible as mitigating evidence. In the instant  case, 

model prisoner testimony was admitted from the stockade 

supervisor, but was not permitted from three other w i t -  

nesses, none of whom observed Yalle's bekavior i n  j a i l .  The 

additional testimony was thus cumulative, and i t s  exclusion 

was hamless .  While Skipper rejected a  similar  cumulative 

evidence/harmless e r ror  argument, the Court's re ject ion of 

tha t  argument was limited solely to  the par t icu lar  fac ts  of 

Skipper, which, as detai led i n  the Argument section of th i s  

Brief ,  are c lear ly  distinguishable from those of the ins tan t  

case. Thus, while the harmless e r ror  argument was inap- 

plicable i n  Skipper, i t  i s  applicable i n  th i s  case. 



SKIPPER V ,  SOUTH CAROLINA, 476 U . S .  
39 CR.L.RI?TR. 3041' (1986) . 

='NOT AFFECT THE OPINIOI\J OF- THIS 
COURT IN VALLE'Y, STATE, 474 S0.2D 
796 (FTA. 1985).  AND DOES NOT 

Skipper v ,  South Carol ina,  476 U. S ,  , 39 Cr.L.Rptr .  

3041, 3042 (19761, he ld  t h a t  "evidence t h a t  the  defendant 

would no t  pose a danger if spared (but inca rce ra ted )  must 

be considered p o t e n t i a l l y  mi t iga t ing"  and "such evidence may 

not  be excluded from the  sen tence r ' s  cons idera t ion .  l 1  (A. 68) .  

Skipper i s  inapp l i cab le  t o  the  i n s t a n t  case where "model 

pr i soner"  testimony was admitted from the  bureau supervisor  

of the  Dade County Stockade, and the  excluded testimony, 

from other  wi tnesses ,  t h a t  Val le  would be a "model pr i soner"  

was cumulative, and t h u s ,  i t s  exclusion was harmless.  

I n  Skipper,  t h e  defendant and h i s  wife  both t e s t i f i e d  

dur2ng t h e  sentencing t r i a l  t h a t  the  defendant "had con- 

ducted himself w e l l  during t h e  seven-and-one-half months he 

spent  i n  j a i l  between h i s  a r r e s t  and t r i a l , "  39 Cr.L.Rptr. 

a t  3041. He a i s o  t e s t i f i e d  t h a t  i f  sentenced t o  l i f e  

inlprisonment "he wouid behave himself i n  p r i s o n . .  . ." I d .  a t  

3042. He a l s o  sought " to  introduce testimony of two j a i l e r s  

and one ' r e g u l a r  v i s i t o r '  t o  t h e  j a i l  t o  t h e  e f f e c t  t h a t  

p e t i t i o n e r  had 'made a good adjustment '  during h i s  time 



spent  i n  j a i l . "  - I d ,  As noted above, t h e  Supreme Court he ld  

t h a t  such testimony could not  be excluded. The S t a t e  had 

attempted t o  argue t h a t  the  exclusion was harmless because 

the excluded testimony was merely cumulative t o  the  t e s t i -  

mony given by Skipper and h i s  wi fe .  The argument was 

r e j e c t e d  f o r  t h e  following reasons : 

F i n a l l y ,  t h e  S t a t e  seems t o  sug- 
g e s t  t h a t  exclusion of the  prof-  
f e red  testimony was proper because 
the t e s  timorlv was merely cumulative 
of t h e  tes t ikony of p e t k t i o n e r  and 
h i s  former wife  t h a t  p e t i t i o n e r ' s  
behavior i n  j a i l  awaiting t r i a l  was 
s a t i s f a c t o r y  and of p e t i t i o n e r ' s  
testimony t h a t ,  i f  sentenced t o  
pr i son  r a t h e r  than t o  death,  he 
would attempt t o  use h i s  time pro- 
duct ive ly  and would no t  cause 
t roub le .  We t h i n k ,  however, t h a t  
cha rac te r i z ing  the  excluded evi -  
dence a s  cumulative and i t s  exclu- 
s i o n  as  harmless i s  implausible  on 
the  f a c t s  before  u s .  The evidence 
p e t i t i o n e r  was allowed t o  present  
on the  i s s u e  of h i s  conduct i n  j a i l  
was the  s o r t  of evidence t h a t  a  
jury n a t u r a l l y  would tend t o  d i s -  
count as se l f - se rv ing .  The t e s t i -  
mony of more d i s i n t e r e s t e d  w i t -  
nesses and, i n  p a r t i c u l a r ,  of 
j a i l e r s  who would have had no par-  
t i c u l a r  reason t o  be favorably pre-  
disposed toward one of t h e i r  
charges--would q u i t e  n a t u r a l l y  be 
given much g r e a t e r  weight by the  
jury .  Nor can we conf ident ly  con- 
clude that c red ib le  evidence t h a t  
p e t i t i o n e r  was a  good p r i s o n e r  
would have had no e f f e c t  upon t h e  
ju ry ' s  d e l i b e r a t i o n s .  The prosecu- 
t o r  h imsel f ,  i n  c los ing  argument, 
made much of t h e  dangers p e t i t i o n e r  
would pose i f  sentenced t o  p r i s o n ,  
and went s o  f a r  a s  t o  a s s e r t  t h a t  
p e t i t i o n e r  could be expected t o  



rape o t h e r  imates, Under these  
cixcums tances , i t  appears reason- 
ably l i k e l y  that the  exclusion 
of evidence bearing upon p e t i t i o n e r ' s  
behavior i n  j a i l  (and hence, upon 
h i s  l i k e l y  f u t u r e  behavior i'n p r i -  
son) nay have a f fec ted  t h e  j u r y ' s  
dec is ion  t o  impose t h e  death sen- 
tence.  Thus, under any s tandard ,  
the  exclusion of t h e  evidence was 
s u f f i c i e n t l y  p r e j u d i c i a l  t o  cons t i -  
t u t e  a r e v e r s i b l e  e r r o r ,  

Thus, i t  can w e l l  be seen t h a t  the  r e j e c t i o n  of the  cumula- 

t i v e  evidence/harmless e r r o r  argument i n  'Skipper i s  spec i -  

f i c a l l y  l imi ted  t o  the  f a c t s  i n  Skipper and does no t  mandate 

a r e v e r s a l  i n  the  i n s t a n t  case.  

A review of t h e  r e l evan t  sentencing evidence i n  t h e  

i n s t a n t  case w i l l  show t h a t  the  evidence proffered by Valle 

was cumulative, t h a t  competent evidence from a d i s i n t e r e s t e d  

j a i l e r  was presented ,  and t h a t  the  exclusion of the  prof- 

fe red  t e s  timony was the re f  o re  harmless , 

Eurvie Wright, t he  s p e c i a l  adminis t ra tor  of the  Dade 

County Corrections and Rehab i l i t a t ion  Department, t e s t i f i e d  

t h a t  i n  1975, while  he was the  bureau supervisor  of the  Dade 

County Stockade, and Yal le  was an inmate, he found Valle  t o  

be a model p r i soner  and t h a t  as a r e h a b i l i t a t i o n  o f f i c e r ,  

found Yal le  t o  be r e h a b i l i t a t e d .  (T.1495-1497). Thus, con- 

t r a r y  t o  Skipper,  competent "model pr i soner"  testimony was 



presen ted  from a Stockade s u p e r v i s o r ,  as opposed t o  t h e  

s e l f - s e r v i n g  test imony r e f e r r e d  t o  i n  - s i p p e r  (of Skipper  

and his ex-wife ) ,  Indeed,  t h e  Court in '  Skipper  emphasized 

t h e  g r e a t  weight  and c r e d i b i l i t y  that such a j a i l e r ' s  t e s -  

timony would l i k e l y  c a r r y .  

Va l l e  p r o f f e r e d  t h e  tes t imony of  D r .  Brad F i s h e r .  Dr. 

F i s h e r ,  a c l i n i c a l  p sycho log i s t ,  would have t e s t i f i e d  t h a t  

because of  V a l l e t s  l ack  of  v i o l e n t  behavior  wh i l e  i n  j a i l ,  

Va l l e  would n o t  be  a danger t o  inmates .  (R.1092, 1109).  

D r .  F i s h e r ' s  op ln ion  was based on his review of  a v a i l a b l e  

depos i t i ons  "and even more irilportantly t h e  e n t i r e  j a i l  

r eco rd  f o r  Manuel Va l l e . "  (R.iO95). A d d i t i o n a l l y ,  he  

in te rv iewed V a l l e  f o r  e i g h t - t e n  hours and s p e n t  some hours 

t a l k i n g  t o  another  p s y c h o l o g i s t ,  D r .  Tooner, who had 

eva lua t ed  Ya l l e .  (R. 1096).  D r .  F i s h e r ' s  second-hand 

test imony about V a l l e ' s  good behavior  i n  j a i l  i s  c l e a r l y  

i n f e r i o r  i n  q u a l i t y  when conpared t o  t h e  f i r s t - h a n d  t e s -  

timony o f  Eurvie  Wright,  t h e  s tockage  s u p e r v i s o r .  

Ya l l e  a l s o  p r o f f e r e d  t h e  test imony of Lloyd McClendon, 

an ass i s  t a n t  adminis t r a t o r  f o r  p r i s o n  i n d u s t r i e s  i n  Ohio, 

who had an employment h i s t o r y  r e l a t e d  t o  t h e  c o r r e c t i o n s  

f i e l d .  (R. 1079).  ZIe would have t e s t i f i e d  t h a t  Va l l e  would 

have been a model p r i s o n e r  because he  was a l o n e r  i n  p r i s o n ,  

and t h a t  he  would t end  towards t h e  mainstream, fo l low r u l e s  



and s t a y  out of p r i son ,  (K. 1084-86) , i3is concluqions were 

based on a review of OfTicer S p e l l ' s  depos i t ion ,  the  confes- 

s i o n  of Va l l e ,  and a meeting wi th  Val le  of uinspecified dura- 

t i o n .  (R, 1083-84) , Again, the witness  d id  no t  have the  

d i r e c t ,  f i r s t -hand ,  lengthy contac t  w i t h  Yalle as  d i d  Eurvie 

Wxigh t , and McClendon ' s t e s  timony would thus obvious ly  ca r ry  

l e s s  weight than Wr2ghtt s  and adds nothing t o  Wright "s t e s -  

t imony 

Yal le  a l s o  sought t o  use  t h e  testimony of John Buckley, 

a consul tan t  on c o r r e c t i o n a l  m a t t e r s ,  who had been a s h e r i f f  

and taught courses on law and j u s t i c e .  (7'. 1505-1506). He 

would have t e s t i f i e d  t h a t  Val le  was a model p r i soner .  

(T, 1507, R. 1074-i075). His opinions were based on reading 

Va l i e ' s  confession,  Off icer  Spe l l ' s  depos i t ion ,  and a 3-112 

hour meeting with Val le .  (R.iO73-1074). Here too ,  the  

testimony adds nothing t o  Wrlght's and i t  i s  of l e s s  value 

than Wright's because of i t s  second-hand na tu re  cons i s t ing  

of a cursory review. 

Thus, a s  can r e a d i i y  be seen ,  the  prof fered  evidence 

was t r u l y  cumulative i n  t h e  i n s t a n t  case,  the  important 

f i r s  t-hand testimony of the stockade supervisor  was admitted 

i n t o  evidence,  and the  exclus ion  of the  evidence i n  t h e  

i n s t a n t  case was c l e a r l y  harmless ,  The most important poin t  

i s  t h a t  i n  Skipper,  the  only model p r i soner  testimony 



admit ted was the ~ e l f - s e r v i n g  test imony o f  Skippex and his 

ex-wife. In t h i s  r e g a r d  i t  shouid be f u r t h e r  noted t h a t  

t h e  test imony of t h e  t h r e e  p ro f fe red  wi tnesses  would a l s o  

be somewhat s e l f - s e r v i n g ,  a s  t h e s e  wi tnes ses  were apparen t ly  

r e t a i n e d  by t h e  defense and were n o t  a s  t r u l y  d i s i n t e r e s t e d  

a s  t h e  s tockade supe rv i so r .  

Other d i s t i n c t i o n s  e x i s t  between Skipper ,  and t h e  

i n s t a n t  case .  I n  Skipper ,  t h e  exc lus ion  of model p r i s o n e r  

testimony could no t  be deemed harmless because t h e  prose-  

c u t o r ,  dur ing h i s  c los ing  argument, "made much of t h e  

dangers p e t i t i o n e r  would pose i f  sentenced t o  p r i s o n ,  and 

went s o  f a r  as  t o  a s s e r t  t h a t  p e t i t i o n e r  could be  expected 

t o  r ape  o t h e r  inmates." 39 C r . L .  Rptr .  a t  3043. See,  

Gardner v .  F l o r i d a ,  430 U. S. 349, 362 (1977) . In  t h e  

i n s t a n t  ca se ,  t h e  p rosecu to r  d i d  n o t  p r e s e n t  any such 

argument t o  t h e  ju ry .  (T. 1512, e t .  s e q . ) .  Thus, Skipper 

p re sen ted  one f u r t h e r  reason  f o r  r e j e c t i n g  t h e  harmless 

e r r o r  argument, which reason  does n o t  e x i s t  i n  t h e  i n s t a n t  

case .  

Moreover, a s  t he  i n i t i a l  b r i e f s  from this appea l  

r e f l e c t ,  Val le  was on proba t ion  a t  t h e  time t h a t  he  murdered 

the  p o l i c e  o f f i c e r .  A t  t h e  sen tenc ing  hea r ing  Val le  s t i p u -  

l a t e d  t h a t  he  v i o l a t e d  h i s  p r i o r  p roba t ion .  (T. 1550-1551). 

Val le  was s topped f o r  t r a f f i c  v i o l a t i o n s  immediately p r i o r  



t o  t h e  murder (T.996-9.71, 977-9791? and Yal le ,  &n his con- 

f e s s i o n ,  ind ica ted  h i s  concern, a t  tile time of being 

stopped, of going back t o  j a i l .  (T ,  1078). If t h a t  i s  how 

Valle behaved while  on probat ion ,  t h e  model p r i soner  argu- 

ment, p ro jec t ing  f u t u r e  conduct i n  j a i l ,  i s  obviously mighty 

weak i n  the  f i r s t  p lace .  The opinion i n  Skipper does no t  

r evea l  a  p r i o r  h i s t o r y  of probat ion v i o l a t i o n .  Thus, one 

more reason f o r  applying t h e  cumulative evidence/harmless 

e r r o r  argument e x i s t s  i n  t h e  i n s t a n t  case t h a t  d id  no t  e x i s t  

i n  Skipper.  



CONCLUSION 

Based on the fo rego ing ,  t h e  Court shou ld  conclude t h a t  

Sk ipper  v. South  C a r o l i n a  does n o t  a f f e c t  this Cour t ' s  

op in ion  o f  J u l y  11, 1985. The S t a t e  would r e s p e c t f u l l y  

r e q u e s t  t h a t  an amended o p i n i o n ,  o r  supplementary o p i n i o n ,  

b e  i s s u e d  f o r  the exp re s s  purpose  o f  d i s t i n g u i s h i n g  Sk ipper  

from the i n s t a n t  c a s e ,  and showing why t h e  cumulat ive  e v i -  

dence/hannless  e r r o r  argument a p p l i e s  t o  t h e  f a c t s  of  t h e  

i n s t a n t  c a s e ,  w h t l e  i t  d i d  n o t  app ly  t o  S k i p p e r .  
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JTN SMITH 
Attorney General 

r 

RICHAW L . POLIN 
A s s i s t a n t  At torney Genera l  
Gepartment o f  Legal  A f f a i r s  
401 N.W. 2nd Avenue, S u i t e  820 
M i a m i ,  F l o r i d a  33128 
(305) 377-5441 



I HEREBY CERTIFY t h a t  a t r u e  and c o r r e c t  copy of t h e  

fo r ego ing  CORRECTED SUPPLmENTAL BRIEF OF' APPELLEE was 

f u r n i s h e d  by m a i l  t o  MICHAEL ZEUUN, ESQUIm, 3050 Biscayne 

Boulevard,  S u i t e  503, M i a m i ,  F l o r i d a  33137, on this 23rd 

day of J u l y ,  1986. 

~ I C H A W  'I,, POLIN 
A s s i s t a n t  At to rney  General  


