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ADKINS , J . 
Appel lan t ,  Manuel V a l l e ,  appea ls  h i s  conv ic t i on  f o r  

f i r s t - d e g r e e  murder and h i s  sen tence  of  dea th .  We have 

j u r i s d i c t i o n .  A r t .  V ,  S 3 (b )  (1) , F l a .  Const.  We a f f i r m  t h e  

conv ic t i on  and t h e  dea th  sen tence .  

On A p r i l  2 ,  1978, O f f i c e r  Louis  Pena of  t h e  Cora l  Gables 

P o l i c e  Department was on p a t r o l  when he s topped a p p e l l a n t  and a  

companion f o r  a  t r a f f i c  v i o l a t i o n .  The events  t h a t  fol lowed were 

wi tnessed  by O f f i c e r  Gary S p e l l ,  a l s o  of t h e  Cora l  Gables P o l i c e  

Department. O f f i c e r  S p e l l  t e s t i f i e d  t h a t  when he a r r i v e d  a t  t h e  

scene ,  a p p e l l a n t  was s i t t i n g  i n  t h e  p a t r o l  c a r  wi th  O f f i c e r  Pena. 

S h o r t l y  t h e r e a f t e r ,  S p e l l  heard  Pena use  h i s  r a d i o  t o  run a  

l i c e n s e  check on t h e  c a r  a p p e l l a n t  was d r i v i n g .  According t o  

S p e l l ,  a p p e l l a n t  then  walked back t o  h i s  c a r  and reached i n t o  i t ,  

approached O f f i c e r  Pena and f i r e d  a  s i n g l e  s h o t  a t  him, which 

r e s u l t e d  i n  h i s  dea th .  Appel lan t  a l s o  f i r e d  two s h o t s  a t  S p e l l  

and then f l e d .  He was picked up two days l a t e r  in Deer f i e ld  

Beach. Following h i s  ju ry  t r i a l ,  a p p e l l a n t  was a l s o  found g u i l t y  

of t h e  a t tempted  f i r s t - d e g r e e  murder of S p e l l  and a f t e r  a  

non-jury t r i a l ,  he was found g u i l t y  of  possess ion  of a  f i r ea rm by 

a  convic ted  f e l o n .  



CONVICTION 

Appel lan t  makes s e v e r a l  cha l lenges  t o  h i s  conv ic t i on .  

S p e c i f i c a l l y ,  he cha l lenges  (1) the  admission of h i s  confess ion  

t o  t h i s  murder, ( 2 )  t h e  method of s e l e c t i o n  of t h e  grand and 

p e t i t  jury v e n i r e s ,  and (3 )  t h e  t r i a l  c o u r t ' s  r e f u s a l  t o  g r a n t  a  

m i s t r i a l  on t h e  b a s i s  of t h e  p r o s e c u t o r ' s  a l l eged  comments on h i s  

c o n s t i t u t i o n a l  r i g h t  t o  remain s i l e n t .  

Appellant  argues t h a t  h i s  con fe s s ion ,  which was admit ted 

a t  t r i a l ,  should have been suppressed because it was a l l e g e d l y  

obta ined  i n  v i o l a t i o n  of h i s  Miranda (Miranda v .  Arizona, 384 

U . S .  436 (1966) ) , r i g h t s .  S h o r t l y  a f t e r  a p p e l l a n t  was a r r e s t e d  

he was informed of h i s  r i g h t s  t o  remain s i l e n t  and t o  have 

counse l  p r e s e n t  du r ing  ques t ion ing  and t h e  record  shows t h a t  he  

waived t h o s e  r i g h t s .  Nonetheless ,  a p p e l l a n t  argues t h a t  c e r t a i n  

events  fol lowing t h i s  i n i t i a l  f r e e  and voluntary  waiver i n d i c a t e  

t h a t  he subsequently invoked h i s  Miranda r i g h t s .  W e  do no t  

agree.  The record  r e v e a l s  t h a t  pursuant  t o  t h e i r  e s t a b l i s h e d  

procedure,  t h e  Dee r f i e ld  Beach P o l i c e  Department contac ted  a  

p u b l i c  defender  who spoke wi th  a p p e l l a n t  on t h e  telephone.  

L a t e r ,  when t h e  i n t e r r o g a t i n g  o f f i c e r s  a r r i v e d  and informed 

a p p e l l a n t  t h a t  they were t h e r e  t o  conduct an i n t e rv i ew ,  a p p e l l a n t  

s t a t e d  t h a t  he had spoken wi'th an a t t o r n e y  and she  had advised  

him no t  t o  s i g n  anyth ing  nor t o  answer any ques t ions .  The 

o f f i c e r  then  s t a t e d  t h a t  i t  was a p p e l l a n t ' s  c o n s t i t u t i o n a l  r i g h t  

t o  r e f u s e  t o  speak t o  him, t h a t  he d i d  not  have t o  speak i f  he 

d i d  no t  want t o ,  and t h a t  he had come t o  Dee r f i e ld  Beach 

hopefu l ly  t o  t a l k  with him. 

Even assuming t h a t  a p p e l l a n t ' s  s ta tement  was somehow an 

invoca t ion  of h i s  Miranda r i g h t s ,  i t  was a t  most an equivoca l  

one, and i n t e r r o g a t i n g  o f f i c e r s  a r e  permi t ted  t o  i n i t i a t e  f u r t h e r  

communications f o r  t he  purpose of c l a r i f y i n g  t h e  s u s p e c t ' s  

wishes. Thompson v. Wainwright, 501 F.2d 768 ( 5 t h  C i r .  1979) ; 

Nash v .  E s t e l l e ,  597 F.2d 513 (5 th  C i r . )  , c e r t .  denied,  4 4 4  U.S. 

981 (1979) . Thus, when t h e  o f f i ce r . r e sponded  t h a t  " t h a t  was h i s  

c o n s t i t u t i o n a l  r i g h t "  and t h a t  he was t h e r e  "hopefu l ly  t o  speak 



w i t h  him," he was n o t  conducting f u r t h e r  i n t e r r o g a t i o n  wi th in  t he  

meaning of Rhode I s l and  v.  I n n i s ,  446 U.S. 291 (19801, bu t  was 

simply t r y i n g  t o  determine whether o r  n o t  t h e  a p p e l l a n t  wished t o  

t a l k .  Cf. Cannady v.  S t a t e ,  427 So.2d 723 ( F l a .  1983) ("I th ink  

I should c a l l  my lawyer" he ld  t o  be an equivoca l  r e q u e s t  f o r  

counsel)  ; Waterhouse v.  S t a t e ,  429 So. 2d 301 (Fla.1 ( i n t e r r o g a t i o n  

does no t  have t o  cease  when accused s t a t e s  "I th ink  I want t o  

t a l k  t o  an a t t o rney  be fo re  I say  anything e l s e "  because he d i d  

n o t  express  a  d e s i r e  t o  d e a l  with t h e  p o l i c e  only  through 

c o u n s e l ) ,  c e r t .  denied ,  104 S . C t .  415 (1983) . The r i g h t  t o  

counse l  dur ing  ques t ion ing  can be waived. W i t t  v. S t a t e ,  342 

So.2d 497 (F la .1 ,  c e r t .  denied ,  434 U.S. 935 (1977) .  A f t e r  t he  

o f f i c e r  ' s innocuous r e p l y ,  a p p e l l a n t ' s  nex t  s ta tement  t h a t  he  had 

had s e v e r a l  exper iences  wi th  p o l i c e  o f f i c e r s  i n  t h e  p a s t  and t h a t  

he had cooperated i n  t h e  p a s t  and was w i l l i n g  t o  do s o  a t  t h a t  

t ime,  c l e a r l y  shows t h a t  he v o l u n t a r i l y  waived h i s  Miranda 

r i g h t s .  Even i f  h e  had previous ly  a s s e r t e d  h i s  r i g h t s ,  t h e  law 

accords  a  defendant  t h e  oppor tuni ty  t o  v o l u n t a r i l y  change h i s  

mind and t a l k  t o  p o l i c e  o f f i c e r s .  E, 342 So.2d a t  500. This  

s ta tement ,  combined with t he  previous o r a l  waiver ,  a  l a t e r  

exp re s s  w r i t t e n  waiver ,  and the  f a c t  t h a t  a t  no t i m e  be fo re ,  

du r ing ,  o r  a f t e r  ques t ion ing  d i d  a p p e l l a n t  r e q u e s t  an  a t t o r n e y ,  

convinces us  t h a t  he made a  voluntary ,  knowing and i n t e l l i g e n t  

waiver  of h i s  Miranda r i g h t s .  Edwards v .  Arizona, 451 U.S. 477 

(1981) ; Johnson v. Zerbs t ,  304 U.S. 158 (1938) . The t r i a l  judge 

was c o r r e c t  i n  admi t t ing  a p p e l l a n t ' s  confess ion .  

Appellant  a l s o  contends t h a t  because t he  pub l i c  defender  

i n s t r u c t e d  t h e  Dee r f i e ld  Beach o f f i c e r s  no t  t o  ques t ion  a p p e l l a n t  

and they agreed ,  t h a t  amounted t o  an i nvoca t ion  of h i s  r i g h t  t o  

counsel .  That  i s  simply n o t  t r u e .  The de termina t ion  of t h e  need 

of counsel  i s  the  defendant ' s  p r e roga t ive .  S t a t e  v .  Craig,  237 

So.2d 737 (F l a .  197C). Thus, j u s t  a s  h i s  a t t o r n e y  would have no 

r i g h t  t o  waive a p p e l l a n t ' s  r i g h t  t o  counse l ,  without  h i s  consent ,  

she  l i kewise  would have no r i g h t  t o  u n i l a t e r a l l y  invoke t h a t  

r i g h t .  



Appellant  argues next  t h a t  h i s  r i g h t s  t o  due process  and 

equa l  p r o t e c t i o n  of t h e  law were v i o l a t e d  by s u b s t a n t i a l  

under representa t ion  of L a t i n  Americans, b lacks ,  and women on t h e  

grand and p e t i t  ju ry  ven i r e s .  Appe l l an t ' s  grand jury was 

s e l e c t e d  i n  accordance with chap te r s  70-1000, 57-500, and 57-551, 

Laws of  F lo r ida .  Pursuant  t o  t he se  laws, c i r c u i t  judges of t h e  

Eleventh J u d i c i a l  C i r c u i t  of F l o r i d a  submit t h e  names of 

approximately f i v e  hundred i n d i v i d u a l s  be l ieved  t o  be morally f i t  

f o r  ju ry  s e r v i c e .  A v e n i r e  of n ine ty  persons is then  formed by a 

random s e l e c t i o n .  

This  method of grand jury  s e l e c t i o n  and the  l e g i s l a t i o n  

au tho r i z ing  grand jury s e l e c t i o n  have been c o n s i s t e n t l y  upheld by 

t h i s  Court a s  both c o n s t i t u t i o n a l  and e f f e c t i v e .  See Dykman v. 

S t a t e ,  294 So.2d 633 (F l a .  1973) ; Rojas v. S t a t e ,  288 So.2d 234 

(F la .  1973) ,  c e r t .  denied,  419 U.S. 851 (1974);  Seay v.  S t a t e ,  

286 So.2d 532 (F l a .  1973) ,  c e r t ,  denied,  419  U.S. 867 (1974) ;  

Calvo v. S t a t e ,  313 So.2d 39 (F l a .  3d DCA 19751, c e r t .  denied,  

330 So.2d 15 (F l a . )  , c e r t .  denied ,  429 U.S. 918 (1976) . However, 

t h i s  method i s  c o n s t i t u t i o n a l  only i f  t h e r e  i s  a random s e l e c t i o n  

of j u r o r s  by t h e  c i r c u i t  judges. A s  we s t a t e d  i n  S t a t e  v. S i l v a ,  

259 So.2d 153, 160 (F la .  1972) : 

The t r a d i t i o n  of t r i a l  by jury,  cons idered  i n  
connect ion wi th  e i t h e r  c r i m i n a l  o r  c i v i l  proceedings,  
n e c e s s a r i l y  contemplates  an i m p a r t i a l  jury drawn from 
a c ross-sec t ion  of t he  community. This  does no t  
mean, however, t h a t  every jury  must con ta in  
r e p r e s e n t a t i v e s  of a l l  t h e  economic, s o c i a l ,  
r e l i g i o u s ,  r a c i a l ,  p o l i t i c a l  and geographica l  groups 
of  t h e  community, f o r  such complete r e p r e s e n t a t i o n  
would f r equen t ly  be impossible .  But it does mean 
t h a t  prospec t ive  j u ro r s  must be s e l e c t e d  a t  random by 
t h e  proper  s e l e c t i n g  o f f i c i a l s  wi thout  sys temat ic  and 
i n t e n t i o n a l  exc lus ion  of any of t h e s e  groups.  

(emphasis i n  o r i g i n a l ) .  

Appellant  claims t h a t  t h e  ven i r e  s e l e c t i o n  process  used t o  

s e l e c t  t h e  grand jury which i n d i c t e d  h i n  and p r i o r  grand j u r i e s  

was n o t  random wi th  regard  t o  L a t i n  Americans. The Supreme Court 

of t h e  United S t a t e s  has  s t a t e d  t h a t  " i n  o rde r  t o  show t h a t  an 

equal  p r o t e c t i o n  v i o l a t i o n  has occurred  i n  t h e  con tex t  of grand 

jury s e l e c t i o n ,  t h e  defendant  must show t h a t  t h e  procedure 



employed r e s u l t e d  i n  s u b s t a n t i a l  unde r r ep re sen t a t i on  of h i s  r a c e  

o r  of t h e  i d e n t i f i a b l e  group t o  which be belongs.  Casteneda v.  

P a r t i d a ,  430 U.S. 482, 494 (1977) .  

Appel lan t ,  by h i s  c h a r a c t e r i z a t i o n  o f  himself a s  a  L a t i n  

American, has f a i l e d  t o  prove + h a t  he belongs t o  an  i d e n t i f i a b l e  

group. "The f i r s t  s t e p  i s  t o  e s t a b l i s h  t h a t  t h e  group i s  one 

t h a t  i s  a recognizable ,  d i s t i n c t  c l a s s ,  s i n g l e d  o u t  f o r  d i f f e r e n t  

t r e a tmen t  under t h e  laws,  a s  w r i t t e n  o r  a s  appl ied ."  Id. The 

term " L a t i n  American" encompasses people from t o o  many d i f f e r e n t  

c o u n t r i e s  and d i f f e r e n t  c u l t u r a l  backgrounds and a t t i t u d e s  t o  

c o n s t i t u t e  a s i n g l e  cognizable  c l a s s  f o r  e q u a l  p r o t e c t i o n  

a n a l y s i s .  Accord, United S t a t e s  v.  Rodriguez, 588 F.2d 1003 ( 5 t h  

C i r .  1979 ) .  See a l s o  United S t a t e s  v. Duran de Anesquita ,  582 -- 
F.Supp. 1326 (S.D. F la .  1984) (ho ld ing  t h a t  "h i span i c s "  do n o t  

c o n s t i t u t e  a  recognizable  c l a s s ) .  Appel lan t  a l s o  urges  a  due 

process  v i o l a t i o n  i n  t h e  grand jury s e l e c t i o n  process .  The f i r s t  

prong of t h e  t e s t  f o r  a  due p roces s  v i o l a t i o n  r e q u i r e s  t h a t  

defendant  show " t h a t  t h e  group a l l e g e d  t o  be excluded i s  a  

' d i s t i n c t i v e '  group i n  t h e  community ...." Duren v. Missour i ,  439 

U.S. 357, 364 (1979) .  For t h e  same reason ,  a p p e l l a n t  has f a i l e d  

t o  prove t h a t  L a t i n  Americans a r e  a  " d i s t i n c t i v e "  group i n  t h e  

community. 

Appel lan t  has  a l s o  f a i l e d  t o  prove t h a t  t h i s  method of 

grand jury s e l e c t i o n  was anything o t h e r  than  random wih& r e s p e c t  

t o  b lacks  and women. I n  &&is c a s e ,  t h e  p e t i t  jury v e n i r e  was 

randomly s e l e c t e d  by computer from Dade County's v o t e r  

r e g i s t r a t i o n  l i s t .  Appel lan t  argues t h a t  a l though s e c t i o n  40.01, 

F l o r i d a  S t a t u t e s  (1981) , r e q u i r e s  + h a t  a l l  j u r o r s  be r e g i s t e r e d  

v o t e r s ,  it is  nonethe less  impermissible  t o  r e l y  exc lu s ive ly  upon 

v o t e r  l is ts  a s  t h e  source  f o r  random s e l e c t i o n  of veniremen. 

However, t h i s  Court has r epea t ed ly  upheld t h e  c o n s t i t u t i o n a l i t y  

of s e c t i o n  40.01 a g a i n s t  t h e  argument t h a t  t h e  s e l e c t i o n  of 

j u r i e s  s o l e l y  from v o t e r  l i s t s  was d e f e c t i v e .  See, e . q . ,  Bryant  

v .  S t a t e ,  386 So.2d 237 ( F l a .  1980) ; Johnson v. S t a t e ,  293 So.2d 

71 ( F l a .  1974) ; Reed v. S t a t e ,  292 So.2d 7  ( F l a . )  , c e r t .  den ied ,  



419 U.S. 995 (1974); Jones v. State, 289 So.2d 385 (Fla. 1974). 

Appellant has failed to overcome the presumptive fairness of the 

source of the petit jurors. 8 

Finally, we find no basis for quashing the indictment or 

setting aside appellant's conviction based on his challenge to 

the selection of the grand jury foreperson for the same reasons 

which we expressed in Andrews v. State, 443 So.2d 78 (Fla. 1983). 

Appellant's final challenge to his conviction concerns 

testimony by the interrogating officer that when he asked the 

appellant the name of his employer during questioning appellant 

replied, "I'd rather not say.' Appellant contends that this was 

an impermissible comment by the prosecutor on his exe?cise of his 

right to remain silent. 

In Donovan v. State, 417 So.2d 674 (Fla. 19821, this Court 

reaffirmed the holding in Bennett v. State, 316 So.2d 41 (Fla. 

1975), that it is reversible error to comment on an accused's 

exercise of his right to remain silent. However, we stated in 

Donovan that " [flor Bennett to apply, the accused must have 

exercised his right to remain silent." 417 So.2d at 675. 

Appellant refused to answer one question of the many that 

were asked of him after he had been given his Miranda warnings 

and had freely and voluntarily waived them. Similarly, in 

Ragland v. State, 358 So.2d 100 (Fla. 3d DCA), cert. denied, 365 

So.2d 714 (Fla. 19781, the accused declined to answer one 

question of many. The court reasoned: 

While we are fully aware of 'be restrictions 
placed upon prosecutors on commenting upon a 
defendant's exercise of his or her constitutional 
right to remain silent, Doyle v. Ohio, 426 U.S. 610 
(1976); Bennett v. State, 3i6 So.2d 41 (Fla.19751, 
the record before us conclusivelv demonstrates that 
appellant never invoked his Fift6 Amendment right 
against self-incrimination. Rather, the record 
reveals that after being given his Miranda warnings, 
appellant freely and voluntarily conversed with the 
police. During this post-Miranda lengthy 
conversation, appellant refused to answer one 
question of many. We do not believe that comment 
upon the failure to answer a single question was 
violative of appellant's constitutional right, when 
said constitutional right was not invoked. 

Id. at 100 (citations omitted). - 



W e  agree  w i t h  this reasoning and f i n d  it t o  be 

p a r t i c u l a r l y  app l i cab le  t o  t h i s  case .  We, t he re fo re ,  approve the  

holding i n  Ragland and f i n d  t h a t  appe l l an t  d i d  not  invoke h i s  

Miranda r i g h t s  when he refused  t o  answer one ques t ion .  Again, 

t he  t r i a l  judge was c o r r e c t  i n  not  g ran t ing  a  m i s t r i a l .  

SENTENCE 

Appellant  a l s o  makes s e v e r a l  cha l lenges  t o  h i s  sentence.  

These are :  1) t h a t  t h e  t r i a l  judge e r r e d  by excluding a  

prospect ive  ju ro r ,  f o r  cause,  2 )  t h a t  death may not  be imposed 

where m i t i g a t i n g  c h a r a c t e r  evidence t h a t  appe l l an t  would be a 

model p r i s o n e r  was excluded,  3) t h a t  t h e  prosecutor  made 

impermissible comments dur ing  c l o s i n g  arguments, 4 )  t h a t  t he  jury 

was not  proper ly  i n s t r u c t e d  on m i t i g a t i n g  and aggravat ing  

circumstances,  5 )  t h a t  t he  t r i a l  c o u r t  improperly found t h i s  

murder t o  be e s p e c i a l l y  heinous, a t roc ious ,  o r  c r u e l  and 6 )  t h a t  

t h e  t r i a l  c o u r t  re fused  t o  f ind  c e r t a i n  s t a t u t o r y  mi t iga t ing  

circumstances.  

F i r s t ,  a p p e l l a n t  argues t h a t  t h e  sentence of dea th  should 

be vacated because a  j u ro r  who had s e r i o u s  r e s e r v a t i o n s  about the  

dea th  penal ty  was excluded f o r  cause i n  v i o l a t i o n  of Witherspoon 

v. I l l i n o i s ,  391 U.S. 510 (1968).  Nearly ha l f  of t he  ven i r e  a t  

Witherspoon's t r i a l  was e l iminated  by chal lenges  f o r  cause under 

t h e  a u t h o r i t y  of an I l l i n o i s  s t a t u t e  which provided: 

I n  t r i a l s  f o r  murder it s h a l l  be a cause 
f o r  cha l lenge  of any ju ro r  who s h a l l ,  on 
being examined, s t a t e  t h a t  he has 
consc i en t ious  sc rup le s  a g a i n s t  c a p i t a l  
punishment, o r  t h a t  he i s  opposed t o  the  
same. 

391 U.S. at 512. The jury i n  t he  s t a t e  of I l l i n o i s  a t  t he  time 

was given unlimited d i s c r e t i o n  t o  decide whether o r  not  dea th  was 

t h e  "proper penal ty"  i n  a  p a r t i c u l a r  case. Id. a t  519. The 

Supreme Court he ld  t h a t  "a sentence of dea th  cannot  be c a r r i e d  

o u t  i f  t he  jury t h a t  imposed o r  recommended i t  was chosen by 

excluding verniremen f o r  cause simply because they voiced gene ra l  

ob jec t ions  t o  t h e  death penal ty  o r  expressed consc ient ious  o r  



r e l i g i o u s  sc rup le s  a g a i n s t  i t s  i n f l i c t i o n . "  Id. a t  522 ( foo tno te  

omi t t ed ) .  

Af t e r  t h e  Witherspoon dec i s ion ,  t h e  Supreme Court and 

lower c o u r t s ,  t h i s  Court included,  began t o  r e f e r  t o  language i n  

footnotes  9 and 21 of Witherspoon a s  s e t t i n g  the  s tandard  f o r  

excluding ju ro r s  who were opposed t o  c a p i t a l  punishment. s, 
Maxwell v. Bishop, 398 U.S. 262, 265 (1970);  Boulden v. Holman, 

394 U.S. 478, 482 ( 1 9 6 9 ) ;  Stewart  v. S t a t e ,  420 So.2d 862, 864 

(F la .  1982),  c e r t .  denied,  460 U.S. 1103 (1983);  King v. S t a t e ,  

390 So.2d 315, 319, c e r t .  denied,  450 U.S. 989 (Fla .  1980) .  In  

footnote  2 1 ,  t h e  Court noted t h a t  j u ro r s  may be excluded f o r  

cause i f  they make it 

unmistakably c l e a r  (1) t h a t  they would 
automat ica l ly  vote aga ins t  t h e  imposi t ion 
of c a p i t a l  punishment without  regard t o  any 
evidence t h a t  might be developed a t  t h e  
t r i a l  of t h e  case  before  them, o r  ( 2 )  t h a t  
t h e i r  a t t i t u d e  toward t h e  dea th  penalty 
would prevent  them from making an impar t i a l  
dec i s ion  a s  t o  t h e  defendant  ' s g u i l t .  

Id. a t  522 n.21. S imi l a r  language i n  foo tno te  9 provided: - 
Unless a venireman s t a t e s  unambiguously 
t h a t  he would automat ica l ly  vo te  a g a i n s t  
t h e  imposi t ion of c a p i t a l  punishment no 
mat te r  what t h e  t r i a l  might r e v e a l ,  it 
simply cannot be assumed t h a t  t h a t  is h i s  
pos i t i on .  

Id .  a t  515 n.9. The Witherspoon t e s t  has  r e c e n t l y  been r e j e c t e d  - 
by t h e  United S t a t e s  Supreme Court,  however. In  Wainwright v .  

W l ,  105 S.Ct. 844 (1985),  a F lo r ida  case ,  t h e  Court c l a r i f i e d  

t h e  "genera l  confusion surrounding t h e  a p p l i c a t i o n  of 

Witherspoon." I t  he ld  t h a t  t he  proper s tandard  f o r  excluding 

ju ro r s  opposed t o  c a p i t a l  punishment was s e t  f o r t h  i n  a l a t e r  

ca se ,  Adams v. Texas, 448 U.S. 38 (1980).  In  Adams t h e  Court 

d iscussed  i t s  p r i o r  opinions dea l ing  with ju ro r  exc lus ion  and, i n  

doing so,  it noted t h e  Witherspoon language i n  footnote  21. 

However, it d i d  no t  apply the  Witherspoon t e s t ;  r a t h e r ,  t h e  Adams 

Court concluded: 

This l i n e  of cases  e s t a b l i s h e s  the  genera l  
p ropos i t i on  t h a t  a juror  may not  be chal lenged f o r  
cause based on h i s  views about c a p i t a l  punishment 
un le s s  those  views would prevent  o r  substantially 
y n  



accordance wi th  h i s  i n s t r u c t i o n s  and h i s  oa th .  The 
S t a t e  may i n s i s t ,  however, t h a t  j u ro r s  w i l l  cons ider  
and dec ide  t h e  f a c t s  impar t i a l l y - and  consc i en t ious ly  
apply t h e  law a s  charged by t h e  Court. 

448 U.S. a t  45 (emphasis added).  

The Court noted a number of reasons  why t h e  Adams t e s t  is 

p r e f e r a b l e  over  Witherspoon, among them, present-day c a p i t a l  

sen tenc ing  j u r i e s  a r e  no longe r  i nves t ed  with unl imi ted  

d i s c r e t i o n  i n  choice  of sen tence ,  t h e  s ta tements  in the  

Witherspoon foo tno te s  were d i c t a ,  and t h e  Adams s tandard  is i n  

accord wi th  t h e  t r a d i t i o n a l  reasons  f o r  excluding ju ro r s .  105 

Applying t h e  Adams s tandard  of whether t h e  j u r o r ' s  views 

would "prevent  o r  s u b s t a n t i a l l y  impair  t h e  performance of  h i s  

d u t i e s  a s  a j u r o r  i n  accordance w i t h  h i s  i n s t r u c t i o n s  and h i s  

oa th"  t o  t h e  f a c t s  of  this case ,  we conclude t h a t  j u r o r  Ladd was 

proper ly  excluded f o r  cause. 

An examination of t h e  v o i r  d i r e  record  i n  t h i s  ca se  

r e v e a l s  t h a t  M s .  Ladd, t h e  excluded ju ro r ,  came forward a f t e r  t h e  

i n i t i a l  v o i r  d i r e  was completed, and t o l d  t h e  b a i l i f f  t h a t  she  

would l i k e  t o  say something t h a t  she  was t o o  nervous t o  say 

before .  The fol lowing col loquy then  occurred:  

THE BAILIFF: M i s s  Ladd wants t o  say something 
t h a t  she  had fo rgo t t en  about before. . . .  

MISS LADD: I d o n ' t  know, but  I was up he re ,  I 
was l i k e  r e a l l y  nervous, and I was th inking  of a l l  
t h e  ques t ions  t h a t  you asked me. I wanted t o  say ,  
l i k e  when I heard about che c a p i t a l  punishment and 
a l l  t h a t ,  I b e l i e v e  i n  it, I j u s t  d o n ' t  know i f  I 
could do it. What you a r e  say ing  about 'he second 
h a l f  o f  t h e  t r i a l  and a s  f a r  a s  could I make a 
dec i s ion  and every th ing  l i k e  t h a t ,  I j u s t  d o n ' t  
be l i eve  t h a t  I pe r sona l ly  could sentence anyone t o  
dea th ,  and I j u s t ,  s i n c e  you were asking so many 
ques t ions  about t h e  second p a r t ,  I thought you might 
want t o  know t h a t . . . .  

MISS LADD: You g e t  s o  nervous. 

MR. ADORNO: Are you calm now o r  do you want a 
couple of  more minutes? 

MISS LADD: I an as calm a s  I am going t o  be. 

MR. ADORNO: P lease  t e l l  me what your opin ion  i s  
a s  f a r  a s  your concern? Are you concerned about  t h e  
second phase? 

MISS LADD: Well, l i k e  I say ,  I be l i eve  i n  
c a p i t a l  punishment, okay, and t h e r e ' s  no problem 



there, but when I am really in here in seeing the 
defendant and everything and knowing what he looks 
like, I don't know if I personally could sentence 
anyone to death. 

MR. ADORNO: You believe in it, but you do not 
want to be a party to someone who potentially could 
be sentenced to death? That is basically what you 
are trying to tell me? 

MISS LADD: Basically. 

MR. ADORNO: This feeling that you have that you 
have expressed to us, is it of such a degree that 
first of all that it might affect you from the first 
part? In other words, we only get to the second part 
after the first part. 

MISS LADD: No, I don't think so. 

MR. ADORNO: So you could give me, on behalf of 
the State, a fair trial on the first part? 

MISS LADD: Yes. 

MR. ADORNO: Even though that is the first 
prerequisite? In other words, only if he is 
convicted of first degree murder is there the 
potential to have a jury recommend and the Court to 
sentence him to death. 

MISS LADD: Yes, the first part, you know, I can 
handle. 

MR. ADORNO: Let us go to the second part. Is 
it your feeling to such an extent that if I get up 
here in front of the twelve members of the jury and 
you are number twelve and I am telling you what I 
believe the evidence has shown and what the law is 
and what I believe is the appropriate recommendation 
as being death under the facts of the case, am I 
really only arguing to eleven?... 

MISS LADD: I couldn't da it. 

MR. ADORNO? So you are telling me that there is 
no way I am going to be able to present to you by way 
of evidence anything that will get you to recommend 
anything other than life and make you consider to 
vote for a recommendation of death? 

MISS LADD: I can't say there is notding, you 
couldn' t do, but I mean, you would have a lot to 
overcome before you would be able to convince me. 

L-. ADORNO: Okay.. . . 
MR. ROSENBERG: What I am asking you is if you 

went through the quilt or innocence phase and you on 
the jury voted guilty and go to the second phase and 
in the second phase what Lle Court is seeking from 
you is a recommendation, and that recommendation is 
between life or death, and the Court instructs you 
that there are other factors to take into 
consideration in returning that recommendation and 
the Court instructs you that the recommendation is to 
be made by a majority of you, the jury, and the Court 
instructs you that that recommendation is advisory 
only, that the Court may not follow that in the final 
sentence and judgment, but that the Judge may do what 



he wishes, would you be a b l e  t o  fo l low those  
i n s t r u c t i o n s ?  

MISS LADD: No, because I would s t i l l  see  it  a s  
me. 

MR. ROSENBERG: Are t h e r e  any circumstances 
under which you would be a b l e  t o  r e t u r n  o r  reconunenc! 
t o  t h e  Court t h e  dea th  penal ty?  

MISS LADD: You know, I c a n ' t  t h i n k  t h e r e  a r e  
none, b u t  offhand I c a n ' t  t h i n k  of  anything.  You 
know, I mean I d o n ' t  know about  t h e  ca se  o r  anything 
l i k e  t h a t ,  bu t  I j u s t  d o n ' t  know i f  I could do it. 

On a t  l e a s t  s i x  s epa ra t e  occas ions  j u ro r  Ladd s t a t e d  t h a t  

h e r  f e e l i n g s  concerning c a p i t a l  punishment would impair  he r  

a b i l i t y  t o  fo l low t h e  law a s  t h e  judge i n s t r u c t e d  her.  While t h e  

ques t ion  and answer s e s s i o n  may no t  reach  t h e  p o i n t  where her  

b i a s  was made "unmistakably c l e a r , "  (a l though we t h i n k  it d i d ) ,  

it d i d  reach  a p o i n t  where t h e  t r i a l  judge could have concluded 

he r  views would s u b s t a n t i a l l y  impair  he r  a b i l i t y  t o  a c t  a s  an 

i m p a r t i a l  ju ror .  Fu r the r ,  we pay g r e a t  deference  to t h e  t r i a l  

judge ' s  f i nd ings  because he was i n  a p o s i t i o n  t o  observe t h e  

j u r o r ' s  demeanor and c r e d i b i l i t y ,  un l ike  we a s  a  reviewing c o u r t .  

This  i s  i n  accord wi th  t h e  Supreme Cour t ' s  holding i n  p a r t  I11 o f  

W&. Although t h e  Witt Court was concerned with t h e  deference  

t o  be paid a  s t a t e  t r i a l  c o u r t ' s  f i n d i n g  i n  a  p e t i t i o n  f o r  

f e d e r a l  habeas corpus,  t h e  same a p p l i e s  on d i r e c t  review. See 

105 S.Ct. a t  854.  

I n  conclus ion ,  we hold t h a t  t h e  t r i a l  judge, a ided  by h i s  

a b i l i t y  t o  observe  t h e  demeanor and c l a r i t y  of M s .  Ladd's 

responses,  was proper ly  e n t i t l e d  t o  exclude h e r  f o r  cause.  

Appe l l an t ' s  next  p o i n t  on appea l  concerns c e r t a i n  

c h a r a c t e r  evidence o f f e r e d  by him f o r  t h e  purpose of mi t i ga t ion .  

This  cha rac t e r  evidence cons i s t ed  of t h e  p ro f f e r ed  testimony of  

c e r t a i n  c o r r e c t i o n s  c o n s u l t a n t s  and p r i son  p s y c h i a t r i s t s  who 

would t e s t i f y  t h a t  i f  a p p e l l a n t  were given a sen tence  of l i f e  

imprisonment r a t h e r  than  dea th ,  he would be a  "model p r i sone r . "  

Appellant  r e l i e s  on our  dec i s ion  i n  Simmons v. S t a t e ,  419 So.2d 

316 (F la .  1982) ,  t o  s u s t a i n  h i s  p o s i t i o n  t h a t  t h i s  testimony 

should have been admit ted.  That r e l i a n c e  is misplaced, however. 

I n  Simmons, t h e  p ro f f e r ed  testimony was t h a t  of a  p s y c h i a t r i s t  



who s t a t e d .  t h a t  u n l i k e  some v i o l e n t  c r imina l s  with more severe  

c h a r a c t e r  d i s o r d e r s ,  a p p e l l a n t  had t h e  capac i ty  t o  be 

r e h a b i l i t a t e d .  Id. a t  317-18. We he ld  t h a t  t h e  t r i a l  judge 

e r r e d  i n  n o t  al lowing this test imony be fo re  t h e  jury.  Unlike t h e  

p ro f f e r ed  testimony i n  Simmons, t h e r e  was no test imony by t h e  

e x p e r t  w i tnes se s  h e r e  t h a t  a p p e l l a n t  had t h e  capac i ty  t o  be 

r e h a b i l i t a t e d ,  on ly  t h a t  he would be a  model p r i s o n e r  whi le  i n  

pr i son .  I t  does n o t  n e c e s s a r i l y  fo l low t h a t  i f  one behaves while  

he i s  i n  p r i son  t h a t  he w i l l  behave o u t s i d e  of  pr i son .  

Competent evidence of  t h i s  same type  had a l r eady  been 

heard by t h e  jury.  Eurv ie  Wright, s p e c i a l  admin i s t r a to r  of t l e  

Dade County Correc t ions  and R e h a b i l i t a t i o n  Department, was a  

bureau s u p e m i s o r  of  t h e  Dade County Stockade i n  1975 when 

a p p e l l a n t  was an inmate t h e r e .  Wright, who was a r e h a b i l i t a t i o n  

o f f i c e r ,  t e s t i f i e d  t h a t  dur ing  t h e  time a p p e l l a n t  was in p r i s o n ,  

he was a  model p r i s o n e r  and was r e h a b i l i t a t e d .  

The arguments presented  he re  a r e  s i m i l a r  t o  those  which 

t h i s  Court  cons idered  and r e j e c t e d  i n  S tewar t  v. S t a t e ,  420 So.2d 

862 (F la .  19821, c e r t .  denied,  460 U.S. 1103 (1983) .  I n  S tewar t ,  

t h e r e  was evidence from t h r e e  p s y c h i a t r i s t s  t h a t  t h e  defendant  

was competent t o  s t and  t r i a l .  On t h e  day t h e  sen tenc ing  

proceedings began, defense  counsel  moved f o r  a continuance and 

appointment of  a  p s y c h i a t r i s t  and psychologis t ,  c laiming t h e i r  

test imony was necessary  t o  demonstrate  c e r t a i n  m i t i g a t i n g  

circumstances s e t  f o r t h  i n  s e c t i o n  921.141 (6 )  ( b )  , ( e )  , and ( f )  , 

Flo r ida  S t a t u t e s  (1981) .  Stewart  argued on appeal  t h a t  t h e  t r i a l  

c o u r t ' s  d e n i a l  of t h e  motion prevented t h e  unl imi ted  

cons ide ra t i on  of  mi t i ga t ing  evidence a s  mandated by Locket t  v .  

Ohio, 438 U.S. 586 (1978) .  We found t h a t  another  p s y c h i a t r i c  

examination would be merely cumulative and t h e  t r i a l  c o u r t  i n  no 

way l i m i t e d  t h e  p re sen ta t i on  o r  cons ide ra t i on  of  m i t i g a t i n g  

evidence. We then he ld  t h a t  t h e  t r i a l  c o u r t  d i d  no t  abuse i t s  

d i s c r e t i o n  by r e fus ing  t o  g r a n t  t h e  continuance.  Id. a t  864. We 

be l i eve ,  then ,  t h a t  t h e r e  was s u b s t a n t i a l ,  competent evidence 

presented  t o  t h e  jury on t!!e i s s u e  of  a p p e l l a n t  V a l l e ' s  



r e h a b i l i t a t i o n ;  thus ,  a s  i n  S tewar t ,  any o t h e r  evidence on t h i s  

i s s u e  was merely cumulative. 

A s  f o r  a p p e l l a n t ' s  content ion  t h a t  t h e  t r i a l  c o u r t  e r r e d  

i n  n o t  f i nd ing  t h e  s t a t u t o r y  m i t i g a t i n g  circumstances s e t  f o r t h  

i n  s e c t i o n s  921.141(6) (b )  and ( f ) ,  n e i t h e r  t h e  jury nor  t h e  t r i a l  

c o u r t  is compelled t o  f i n d  m i t i g a t i n g  circumstances a s  l ong  a s  

t hey  cons ider  them. Hargrave v. S t a t e ,  366 So. 2d 1 (F la .  1978) , 
c e r t .  denied,  444 U.S. 919 (1979).  

Appellant  a l s o  contends t h a t  t h e  prosecutor  made s e v e r a l  

comments during h i s  c l o s i n g  arguments t h a t  amounted t o  

fundamental e r r o r ,  s p e c i f i c a l l y ,  t h a t  t h e  a p p e l l a n t  might be 

paro led  i f  sen tenced  t o  l i f e  imprisonment, and t h a t  a  l i f e  

sen tence  would be u n f a i r  t o  t h e  v i c t i m ' s  family.  

The record  shows t h a t ,  dur ing  c lo s ing  argument, t h e  

prosecutor  made t h e  fol lowing remarks: 

It seems t h e  argument is going t o  be t h a t  25 
yea r s  is a  r e a l  long time. Think about it. I f  you 
mul t i p ly  t h a t  by t h e  hours ,  by t h e  days,  by 25 yea r s ,  
t h a t  he w i l l  be t h e r e ,  he won' t be o u t  u n t i l  he is 
55. 

Well, t h ink  about t h a t  argument. A t  l e a s t  he 
has  hope, even a t  55, t o  g e t  o u t .  H i s  wife ,  h i s  
c h i l d ,  they a l l  have hope t h a t  some day they w i l l  s e e  
him aga in .  

Alana Pena w i l l  never s ee  Lou Pena aga in ,  nor 
h i s  pa ren t s ,  nor  h i s  ch i ld ren .  They w i l l  never  spend 
a  55th  b i r t hday  wi th  Lou Pena, and i f  M r .  Rosenberg 
comes up and he begins t o  desc r ibe  e l e c t r o c u t i o n  t o  
you, I ag ree  it is not  very  p l ea san t ,  b u t  i f  he does, 
and you should cons ider  t h a t ,  which I be l i eve  you 
should no t ,  and he desc r ibes  t h e  l a s t  meal and t h e  
l a s t  walk down the  hallway t o  t h e  room, t h ink  about 
it. 

This  man has  had a  chance t o  prepare ,  t o  make 
h i s  peace with h i s  family and with God. Mot on A p r i l  
2nd, 1978, d i d  Lou Pena e v e r  g e t  a  chance t o  do t h i s .  

When he l e f t  h i s  home on t h a t  day, I am s u r e  he 
d i d  n o t  th ink  t h a t  t h a t  would be t h e  l a s t  t ime he 
eve r  l e f t ,  and I am s u r e  when he k i s sed  h i s  wife and 
c h i l d r e n  good-bye, I am s u r e  he d id  n o t  t h ink  tihat 
would be t h e  l a s t  one. 

The remarks concerning t h e  defendant ' s  p o s s i b i l i t y  f o r  

paro le  do no t  r i s e  t o  t he  l e v e l  of  p r o s e c u t o r i a l  o v e r k i l l  which 

we determined i n  T e f f e t e l l e r  v. S t a t e ,  439 So.2d 840 (F la .  19831, 

c e r t .  denied ,  104 S.Ct. 1430 (19841, requi red  a  new sentenc ing .  -- 
Rather ,  they a r e  more l i k e  t h e  remarks made by t h e  prosecutor  i n  

Harr i s  v .  S t a t e ,  438 So.2d 787 (F l a .  1983) ,  c e r t .  denied,  104 -- 



S.Ct. 2181 (19841, which we held, while they should not have been 

made, were not so prejudicial as to require a mistrial. 

Similarly, the remarks concerning the victim's family, while 

improper, were not so prejudicial as to have influenced the jury 

to render a more severe recommendation than it would have 

otherwise and is therefore not reversible error. Johnson v. 

State, 442 So.2d 185 (Fla. 19831, cert. denied, 104 S.Ct. 2182 

(1984). See also Blair v. State, 406 So.2d 1103 (Fla. 1981). -- 
Appellant also contends that the trial judge and the jury 

improperly considered nonstatutory aggravating circumstances, to 

wit, the appellant's lack of remorse, the victim's pain and 

suffering, and the victim's occupational status. There is no 

indication in the record that the trial judge considered either 

the appellant's lack of remorse or the victim's occupation as a 

police officer in his finding of aggravating factors. As for 

appellant's claim that the jury improperly considered 

nonstatutory aggravating factors, the jury is presumed to follow 

the judge's instructions as to the evidence it may consider. 

Grizzell v. Wainwright, 692 F.2d 722, 726-27 (11th Cir. 19821, 

cert. denied, 461 U.S. 948 (1983) . Contrary to appellant's -- 
argument, the juri was properly instructed in this instance. 

This Court has consistently held that the standard jury 

instructions on aggravating and mitigating circumstances, which 

were given in this case, are sufficient and do not require 

further refinements. Vaught v. State, 410 So.2d 147, 150 (Fla. 

1982); Demps v. State, 395 So.2d 501, 505 (Fla.), cert. denied, 

454 U.S. 933 (1981). Thus, since the jury was properly 

instructed in this instance as to the evidence which it may have 

considered, there is nothing to indicate that they relied on the 

prosecutor's remarks in closing argument. Shriner v. 

Wainwright, 715 F.2d 1452 (11th Cir. 1983) . 
Appellant's final argument on appeal is that the trial 

judge erred in finding that t3is murder was especially heinous, 

atrocious, and cruel. See 5 921.141 (5) (h) , Fla. Stat. (1983) . 
In addition to this aggravating circumstance, the trial judge 



also found that two other aggravating factors were applicable to 

this murder, i.e., that the capital felony was committed for the 

purpose of avoiding or preventing a lawful arrest or effecting an 

escape from custody, section 921.141(5) (el, Florida Statutes 

(1983), and the capital felony was committed to disrupt or hinder 

the lawful exercise of any governmental function or the 

enforcement of laws, section 921.141 (5) (g) , Florida Statutes 

(1983). These findings are not challenged on appeal to this 

Court. The written sentencing order also states that the trial 

judge considered all the evidence of statutory and non-statutory 

mitigating circumstances, and specifically found that none were 

applicable to this case. We have reviewed that finding and there 

was no error. 

We need not consider whether this aggravating factor is 

. present, then, because even without it there are two aggravating 
-- 

factors that are properly applied here. When one or more of the 

aggravating circumstances is found, death is presumed to be the 

proper sentence unless it or they are overridden by one or more 

of the mitigating circumstances provided in section 921.141(7), 

Florida Statutes (1983). State v. Dixon, 283 So.2d 1, 9 (Fla. 

19731, cert. denied, 416 U.S. 943 (1974). 

Accordingly, the conviction and sentence are affirmed. 

It is so ordered. 

BOYD, C.J., OVERTON, ALDERMAN and McDONALD, JJ., Concur 
EHRLICH, J., Concurs with an opinion, in which OVERTON, J., 
Concurs 
SHAW, J., Concurs in result only 

NOT FINAL 'NTIL TINE EXPIRES TO FILE REHEIlRING llOTIGN .AND, IF 
"LED, DETERYINED . 



EHRLICH, J . ,  concurring. 

I concur with the  majority opinion. However, I would note 

t ha t  t h i s  Court has previously d e t e d n e d  t ha t  these fac t s  do not 

support the  finding t h a t  the murder was especia l ly  heinous, 

atrocious o r  cruel .  Te f f e t e l l e r  v .  S ta te ,  439 So.2d 840 (Fla.  

1983). 

OVERTON, J., Concurs 
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