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INTRODUCTION 4

The Florida Bar,»COmplainaﬁt,vWill be referred to-ae‘
"The Florida Bar". |

The ReSpondent,‘BURNETT’ROTH, Will_be referred to eéj'
the "ReSpondent" | ’ ‘ |

The followzng symbols ‘will be used in’ Ehis Brief:

e, Nov." =~  Transcript of November.30,'l983,>hearihg.
before the Referee, to be followed by the page number.’ﬁ

"T'. Dec." - Transcrlpt of. December 6, 1983 hearlng
before the Referee, to be followed by the page number. |

"T. Jan." - Transcrlpt of the January 6, 1984,

hearlng before the Referee, to be followed by the page’

] number.

| Exhibits comprising those specifically introdtced Will’f
be referred to by The Florida Bar or Roth's numbers, -and
compos;tes where applicable. | |
"Ref. Rep."- Report of Referee dated ‘April 4, 1984.

"APP." - Appendix attached.
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, , '

il .STATEMENT OF THE CASE

'A formal Complaint was filed on November 17, 1981,
by The Florida Bar against the Respondent, Burnett Roﬁh,
averring violations of Article XI of the Integration Rule
of The Florida Bar, and various portion of the Disciplinary
Rules of The Florida Bar, and the Code of Professional

Responsibility of The Florida Bar, all arising out of one

‘ singular instance of Violations of the said Article XI.

The Respondent filed an Answer to the Complaint.

The Hon. Paul M. Marko III was appointed as ihe Referee
by Order of the Chief Justice of the Supremé COurt-on
December 10, 1981.

Hearings on this matter were held on November 30, 1983,
December 6, 1983, and January 6, 1984.

On April 4, 1984, the Referee filed his feport recomménd—
ing the disbarment of the Respondent.

The Respondent did file its Petition for Review of the

Referee's Findings of Fact, and the Referee's recommendation

of discipline.

-2

LAW OFFICLS

GREENFIELD & DUVAL
SECOND FLOOR - 1680 NORTHEAST 138TH STREET
NORTH MIAMI, FLORIDA 33261-0488
g TEL. (308] 693-9270




- STATEMENT OF FACTS
‘The Respondent, a member of the Bar at all times since

1934, is subject to the jurisdiction of this Court. He was

‘a long time friend and confidant of the family-of Eli Eiﬁbinderef“'

(deceased), and Florence Einbinder, and their three daﬁghters,
Phyllis, Andee end Shaune Harriet. |

On November‘S, 1973, Florence Elnbander dled 1ntestate,
in Dade County, Flormda, leaving her three daughters, all
of whom were over,the age of majority ag her sole helrs at
law. |

Florence Elnbender s estate consisted prmnczpally of a-
famlly business known as "Eli Elnblnder, Inc.r, ‘and some
migcellaneous ltems of personal property. After consultatlon

between Respondent and the helrs, the Respondent flled a -

'Petltlon for Letters of Administration 1n the Circuit Court

of Dade County, and was-duly appointed as the Administrator
of the Estate. The Respoedent was also the attorneytfor the
Estate. | |
The Reéspondent opened an account referred,togintthe

proceedings as an "Estate Account"' into which- Estate proceeds;;
were deposited - He undertook the operatlon of the busmness
practically. glVlng up his practlce, and finally negotlated
the dlSpOSlthn.Of the wholesale meat business, obta;nlng

approval to the sale of the buslnESs (T»;NQN.533}:~@Proceede

S Af

from the sale were belng paid into the Estate eVer & perlod

of four years. ' ifi‘fzé~f;' . : -
' —3% ' . :
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The last proceeds of this sale ware depcsmted 'into the‘
Estate account on JanuaryHS, 1978 (Roth Ex. "9"' APD. l)

A totél’of $89,717.37, came 1nto the Estate over a
period of four Qears. In addltlon there were prcceede of o
insurance policies which thehsurviving daughters weref#he .
beneficiaries. The proceeds of these policies were deﬁositeé
either into the Estate account or into a Special Account' _W
being maintained by the Respondent; the full amountfof}theﬂ7
insurance proceeds collected wig ‘554 035 02 En;h “‘

On the adv1ce of the Respondent these funﬂs cé&iected

from time to time were ncﬁ~;mmediatexy dlstrlhuted to*the

benef;c;arles, but were accuﬁulated wath such~funds¢as cmme

‘1nto the Estate, to be held‘emther in the Estate Accoupt;or:
placed into the special Acceunt malntalned by ‘the Respondent.?
‘These funds ‘were commxngled w1th the<funds of the Respondentg»
and perlodlcally distributed to the heirs.
| Durlng the perlod from. November 5 1973, to April 4,
1974, the Respondent made legitimate dlsbursements on;behélf’%‘
ofwthe Estate to’hhe beneficiaries/heirs of $14, 055,00, andr,h
legitimate disbursements for Estate purposes of $l 153 85
(Ref Rep. par. 18 and 19). o
Durlng the perlod of time a total of $96,234. 25 had

come 1nto the pcssess;on of the Admlnlstrator of the Eetate ’

(Ref. Rep 17)
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- Wagner, one of the helre, Were made on four occas;ons

Thereaftef; it is acknowledged that whenevertany of the
heirs requested funds frem the Reepondent, payment was’made_;'
of the amount requeetedt(T;rNov. 79, 83, 122; T. Dee..33;:'j‘
T. Jan. 144). | | | .

Funds were always available for distribution (&;fjah"

p. 143; T. Nov. p. 83; T. Dec. p. 47).

] A
[

The reeords of payments maderto,theg

etms/benef1c1ar1esi_"

‘is undlsputed (Roth Ex. "g" &“"9") Payment to Phyllls

. .
EA: v

; f_..

. when requested from December lO 1973, through September 21

1977, and as funds werexreeeiyed»by.the;Estateu&totaI;ingh
$14,033.34; and to Andee Welner on six occasions petween gaid
dates totalling $l4~533.43 (T. Dec. p. 43), and to Harrlet

Elnblnder between said dates on six occasions totallzng

$14,984.34 (T. Nov. p. 160; APP. 2-7).

All of the funds belonging to the Estate Qere either &

‘distributed to the heirs by September 21, 1977, 6r'wereli

properly in the Estate Account on that date. »SubseQueﬁtIY[
other monies‘came*into the Estate Account from,the last PaY“;;5
ment due to the Estate frem the sale of;theiproperty,and,thatA

was in like:manner properly distributed’to,the heirsé -

During this time there were distributions being made

to the beneficiaries of the insurance proceeds. There is

no dlspute that such dlStrlbuthn was made when requested :

by the benef1C1ar1es, as reflected above (Roth Ex. "l"

and "8"; APP. 1-4).

-5~
LAW OFFICES '
GREENFIELD & DUVAL ,
" SECOND FLOOR - 1680 NORTHEAST 138TH STREET

NORTH MIAMI, FLORIDA 33261-0488
TEL. (308) 893:-9270




ThereTWas'introduced into the recordethe statement of ‘j

the mOnies received in theIEstate of Florenee Einbinder and

the payments made from the Estate, which reflects the perlodic

monies received and dlsbursed. The funds were dlsbursed to_i~”
the heirs or for,AdministratiVe expenses,e This refleets thef‘
distribution of all funds prior to the last receiptjofvmoniesa
by the. Estate in January 5, 1978, when the last payment

of the mortgage was received, Whlch mortgage was recelved on
the sale of the assets in 1973g This report reflects the

full distribﬁtion of the assets, and the periodic payments
made,by the Respondent.as'the“Administrator (Roth‘Ex;’"S";

T. Jan. p. 150; APP. 5-7). -

The record of these payments is not d;sputed. ’Payments
were made to PHyllis Wagner of the full amount of the :;‘ |
1nsurance proceeds of $18,178.34, as requested, on seven
occasrons.; Payments were made to Andee- Welner of the saxd
amoﬁnt on 19 occas;ons the last one being on February of

1977. Payments were made to garriet Einbinder on 38 occasions

'when requested, the final payment belng made on: June 24 1976

(Roth Ex. "1"; APP 1).

The Respondent had warned Harriet thatjehe was‘withdraw& .

ing too much money and exhausting her funds (T. Jan. P. 146).

There was an overpayment to Harrlet from the 1nsurance

monies of $5, 899 66, which was later repald from other

Egtate funds (APP 2- 4)
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The Respondent and the heirg all agreed that such paYmeﬁts

were made periodically and as requested. The heirs. state

that they sometimesvhad to wait for funds, but in no instance

more than a day or two while funds were being transferfed into

‘the account for distribution (T. Jan. 161-162).

'Paragraph 64 of the Complaint erroneously contended
that the Respondent held certain fﬁnds of the heits/beﬁeé |
ficiaries to October 1977,‘vThe Florida Bar stipulated-to thév
Referee that this was erroneous and that the datekintended»
was April 8, 1974, and not October 1977 (T. Jan. pftl17);'

The FPlorida Bar aléo’stipulated that by September 17, -

1977, all funds of the heirs/beneficiaries that hadfbeen

received by the Respondent had been pald to them (T. Jan._

p. 117). There were several acknowledgments that by that -

- time in 1977 there were no funds which had not been pald to

the hexrs/benefmcmarles or to the Estate.

There has never been a questlon of “restltutlon
be required to be made to the helrs/beneflclarles from the
time of the initial Complaint against the Respondent. All

funds had long prior thereto been distributed to the helrs/

‘beneficiaries. Actually theyheirs/benefielar;es had receiyed '

all funds nineteen‘monthe-prior to any. complaint arising in

these prodeedihgs, i.e., from September 1977 to April 1979,

‘when the first Complaint was made to The Florida Bar.

At no time were funds withheld from the‘heirs, and they,

received all funds many months before the COmplaintﬂ(T. Jan.
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120). Mr. Hayes, The Florida Bar investigator; when queriede
testified:

Q. ' In other words, he admittedly used funds but
he returned funds and was all of it returned and
accounted for, as far as you know, at the time
the successor took over except for interest?

A. Again, I didn't go into that at this stage
of the investigation. I am not concerned wzth 1t,
but nothlng came to my attentxon.

Q. Well, the Bar is not accusing Mr. Roth w1th—
holdlng any funds in this estate at this t;me? S

A, As far as I am concerned No.

MR. ROSENBLOOM: I can angwer tHat.on behalf of .
the Bar and the answer 1e "No“ {?Mif, RS

. The Complalnt did not 1nvolve, as w1ll be further elabora— :

,ﬁhein

ted upon, the repayment of any monles whaeh came Antom

u. ;“'" LT e

W = i SIPCL e e

possession of the Respondent but rather 1nvolved certaln

i’* e e

penaltles sought to be assessed agalnst the Re3poﬁdant because

of the commingling‘of funds. Or in the words of the successor

attorney for the heirs, who pressed these proceedlngs, getrlng

my clients some money" (T. Dec. p. 163). ' |
One of the sole issues before the Referee was whether

the Respondent acted in the interest of the heirs in hrsj

‘handliné‘of the Estate and insurance monies. The Reepondeht_

has at all times malntalned that he felt it to be.ln the
best interest of the heirs to preserve the assets of the Estate”f
and insurance funds from rapld dlSSlpathn by dlstrlbutlng
such funds as the heirs requested same as to their needs '

(T. Nov. pp. 39, 45).
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ReSpondeet'has,ellAtimes contehded’that the‘heirs knew
there was a commingling‘of funds. Ail_parties‘acknowledge
that before any'coﬁplaint waSnmede toythe'Florida_Ber-of the
handling of the Estate, the}ReSpondentlhas consistently
maintained that the heirs knew of the manner’in‘Which the
funds were beingvhandledv(T.'Nov. 45, 47, 66; T. Dec. p. 62;
T. Jan. pp. 143, 144) | .4

At all times the Respondent has stated that such,fact

did not justify the commingling of funds. vHe‘has always

‘acknowledged that regardless of the mdti?atiOn there. was an:

improper commingling. However, there were always funds

available for’distribution and funds were'distributed'to R

the helrs when requested (T. Nov. pp. 45~ 47, 48,¢49{165—67r

T. Dec. 33 T. Nov. 122)

" The Referee determlned that the héira di& notxapprove‘
': 5'7’ % -

of the commlngllng of the funde, and dleberhaved Ehe

Respondent's contentxom,that they were so-knowiedgeable.ﬁ;

The Referee furtherufound that the Réspandent é&mitted»'“

: Th& Respondeng dld

'-r

cooperate in the investlgatlon, acknowledglng that the

that his records were not properlm keptf

commlngllngydld take place.
Notwithstanding the agreement of all parties that the.

heirs/beneficiaries had received all of their funds'by late

| September 1977, or were in the Estate account at that tlme, ;

there remained otherareas of dlspute between the helrs and
the Re 5pondent
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These areas of dispute related to. three areas:

- 1. The heirs/beneficiaries claimed they should -
be recipients of interest on the funds paid; -
(the Respondent immediately acknowledged .
this penalty, but there remained a dlspute
as to the amount of such. 1nterest)

2. The Certified:Public Accountants who had
prepared the Estate Tax Return, Form 706, -
had prepared it and overpaid the tax; .
(the Respondent immediately accepted a sur-
charge of such overpayment. Actually the
funds were later repald with interest by
the Federal Government) .

3. The heirs claimed attorney's fees for their -
©  substitute attorney; (the amount of such fee -
was in dispute, but the Respondent agreed to .
pay a fee) ,

On December 23, 1978, by service made upon the Respondent }fi“

on January 5, 1979, more than sixteen months after therx_f'
parties acknoWledged that all funds had beenidistributeqeto
the heife/beneficiaries or the Estate,ia lawsnit was fiieﬁ"
by the heirs "claiming" interest; income tax overpaYmentnandk
Vattorney's fees. =
Aftet the proceedings in the Dade County Circuit Coufﬁ
- were served on Respondent in January of 1979, the successor
attorney dec1ded on Aprll 9, 1979, to fiie al Cmmplalnt w&th

The Florida Bar. ﬁff?vgﬂzgmgégp

e

P s
PP
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]

The Respondent replied to that Complaint setting forth -

in his response of May 5, 1979, that he had acted in the

interest of his clients, with their full knowledge and

consent. In that communication the Respondent freely acknow-

ledged an obligation for interest, the surchargé‘énd attdrnéyfs | B

fees. |
On May 7, 1979, the complaining attorney wrote'to‘The; 1
Florida Bar, saying:
The claim of the Estate of Florence Elnblnderruv :
and its heirs agalnst Burnett Roth might be
based upon a serious misunderstanding. I L
therefore request that you stay your proceedings
~in this matter until I notify you of the results
of my investigation on or about June 1; 1979.
I apologize for any inconvenience and thank you
for your attention to thlS matter. _
The Florida Bar did, on May 23, 1979, close its filesQ '
Subsequently, in June 1979, the Respondent and £he héits
after a conference with the Chancellor, agreed thatvthe )
Respondent would pay a penalty of $60,000.00 for his- 1mproper
commingling of funds, and the handllng of the Estate,_to

cover the claimed interest, attorney's fees and the surcharge-,”

of the IRS overpayment, with a credit for the IRS repayment,~V

if ‘and when made.

This amount of $60,000.00 is approximately forty (408%)
percdent of the entire amount which came into the hands of

the Respondent during his administration of the Estate;

including the insurance proceeds and was a penalty for. the

| act of commingling the funds. It was not a payment of“any

funds, all of Wthh had been paid nineteen months prev1ously
-10A~
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and over a éeriod of years,prier thereto.
The payments were to be made over a period ofdtime.
Because thetbecember 1979 peyment of $10, 006'00 was not
made, the attorney, a day later, refiled hlS Complaint to
The Florida Bar in an effort to force immediate payment from
the ResPondent of the agreed upon penalty.;
When security for the balance was furnished to the
successor attorney for the heirs, he again wrote a lette:'tod"‘
The Florida Bar, stating in part as folloW9~‘ B
[I]1t became apparent that there had,. in
fact been an unfortunate breakdown in
communication and that in fact the actions
which occurred and which are referred to in
the prior correspondence were apparently
the subject of a serious mlsunderstandlng
between the partles.

(Roth Ex. "3" and "4") T

At the tine of writing this letter, the attorney adv;sed
his cllents to sﬁpersede this’ communlcatlon to The Florlda .
Bar in which it was implicit'that there had been a mis-
understanding, and that the Respondent had acted with the?l‘:
full knewledge and approval of the heirs. |

"The heirs wrote to The Florida Bar'asking that the
Complaint'be‘pursued. The attorney for the heirs teStifiedi
that he had acted in a "manner deceptive to the Respondent”,

reflecting vindictiveness and The Bar proceeded with its

- investigation.

The attorney said:

-11s
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I have never done ahythlhg like that before.
I guess it was in a manner deceptive to
Mr. Roth, but I felt that in light of what .
had happened, that it was the only way that
I could achieve getting my cllents gome -
money...."

(T. Dec. p. 163).

It is clear that he was not at thlS pomnt of tlme talklng

about any of the money the Respcndent ever had from the Estate ;

' or the insurance as these monies had been repaid moreathan two::

years previously. It was the excess penalty monies thétltheyf>

were seeking, relating to the $60,000.00 penalty.

In the settlement of the litigation between thé'partiés7ﬁ

the attorney for the heirs/beneficiaries and for the Réspdndént T

did stipulate in part as follows:

The parties did, before the Court, reach an
amicable agreement for the payment of certain
monies allegedly due by the Defendant to the
Plaintiffs, which the Defendant did agree to
pay to the Plaintiffs in settlement of this . .
cause, the Defendant having denied all purported
wrongdoing being claimed in the Complaint, but -
ackncwledglng an obligation for certain interest,
attorney's fees, and a surcharge in connection
with certain overpayments to the Internal =
Revenue Service, and all of said payment -and
monies agreed to be due from the Defendant to
the Plaintiffs having been paid, the parties
do hereby agree as follows...." '

There was an approval to dismiss the cause with prejudice (Rch'

.Ex; "6"; T. Jan. p. 69).

At the hearing before the Referee, the Respondent

introduced testimony of his intense remose, anguiSh, embarrass—

ment and the sleepless nights resgulting from the commlngllng »“

of assets (T. Jan 175, 176, 184 193-195; APP. 8-13).
"12"ﬂ V
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Proof was elicited and not disputéd that the-additional

_out—of—bdcket expenses paid.to the heirs/beneficiarieSiby

~ the Respondent was $53 061. 51.

Testimony was further e11c1ted and without objectlon:;='

"reflected and the Referee found that there had not been &

single Complaint.against thé,RQ5pondent'to thg’Florida Bar

in his fifty years ofﬁpractice, prior to ox subsequént to

this single incident. -

The record reflected and the Refereé'found, that théfe .

has not'been'a~COmplaint of any kind, relat;ng to Re3pondent s

'practlce of law other than thls 1ncndent, subgeggeq; to hls::

resignation as attorney of thxs Estate in 1977., A

The record is further undlsputed and the Referee iogn&

'that the Respondent had a llfetlme of pro boﬁO"WOrk both

charitable and c1v1c, and was most aotxwe in, locq$ and natlonal

organlzatlons.. Durlng his practlce from 25% to 50% of hls tlmeooﬂ

is performlng pro bono work (T. Jan. 128 -130; APP.

The.chlef Judge;of the,Eederal District Court, gnothei ‘
United States bistrict*Cour£ Jodge, a Circuit Judge,iéha’thé;"
spiritual 1eader of thé‘Respohdent, Rabbi Irving Lehrhan;-;“
recognizedlaé>ah outstandingvAmerican leader, testifiéd £o
the excellent reputation and standing of‘the Respondent'ihk
the community. Each of the witnesses testified that thoy*f: 
trust the kespondent. When asked, thewtestimony was'tho;T

they were cognizant of the facts in this case, and would -
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- Judge Joe Eaton (T. Dec. 83 86 APP. 47 51)

still have no he51tancy 1n hav1ng the Respondent handle

~their own estates. They were convinced that the‘Respondent

was completely rehabilitated and that this one time foéhse

would not be possible‘éf being repeatedQ (See excerpts of

testimony of Dr. Irving Lehrman (T.'Dec. 87-94; APP;_17%25) e"

Judge Sam I. Silver (T. Dec. 71-82; APP. 26—36 ), Judge - -

Sidney M. Aronovitz (T. Dec. 3“17 AFP 37446

The Referee noted the Lyfetxme«of pge beno :qu_é eﬁ

Respondent. There has heen moTe than teﬁ yeéfs of“actlvef

practlce since the orlglnal derellct;on oﬁ commlngling pf

 funds, and it is seven years since the full payment of the .

funds; and that in the prior and intervening years there had
never been a Complaint of any nature against this Respondent.
Nonetheless, the Referee recommended Disbarment, which’

was approved by the Board of Governors of The Florlda Bar.~

-14-
. LAW OFFICES
GresnFELD & DUVAL
CICOND 'LOOR 1680 NORTHEAST 138TH STREET

NORTH MIAMI, FLORIDA 33261-0488
TEL. (305) 893-9270 ’




s

- ARGUMENT
I.
THE REFEREE ERRED BY FAILING TO BASE HIS o
RECOMMENDATIONS UPON THE EVIDENCE PRESENTED, .
AND MADE A RECOMMENDATION OF DISBARMENT,
CONTRARY TO THE.CASE LAW.
" This cause'aroee out of a dereliction by an attorney'

in a smngle 1solated alleged violation cf the Integration

Rules. The facts reflected that there were many mltlgatlng R

cmrcumstances which were dlsregarded by the Referee. AHlSjH
recommendation of disgbarment was unduly-harsh and v1olativee’

of the case law.. The appllcable cases . con31der various

‘crlterla, factual smtuatlons, and mltlgatlng facts Whlch must

' be considered in any dlSClpllnary actlon._

A, Crlterla for Penalty of Dlsbarment

The Florlda Supreme Court has suggested three

criteria to be kept in mind ln'reachlng arJudgment in»dlséi#

" plinary cases:

Flrst, the judgment must be fair . to society,

-~ both in terms of protecting the public from-
unethical conduct and at the same time not
‘denying the public the services of a quallfied
‘lawyer as a result of undue harshness in impos—
ing penalty. Second, the judgment must be fair
to the Respondent, being sufficient to punish

. & breach of ethics and at the same time encourage
reformation and rehabilitation. Third, the
judgment must be severe enough to deter others
who might be prone or tempted to become involved
in like violations. The Florida Bar v. Pahules,
233 so.2d 130, 132 (Fla. 1970). S

In Pahules, supra, the Court found that where theté~hed

- been a commingling 6f funds, the recommendation of'dispaiment
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was too severe even though Pahules haﬁ v101ated sepérate
trust funds. The setlouaness of‘the ease eekexamlged along
w1th the restltutlon which was considered in mltlgatlon.eff;“»'

The Court referred to the case ~of The Florlda Bar v.,;,?

,Murrell} 74 so.2d 221, 223 (Fla. 1954), herelnafter analyzed.

In The'Florida Bar v. Ruskin, 126 So.2d 142m(Fla. 1961);

the Supreme Court predlcated its determlnation of a six ‘

month suspenSLOn‘(rather than the recommended,d;sbarment);?}1
giving~consideratidn to the fact that a ?eneltyfshoeldtnotf?i}/”
be retrlbutlve, saying: | | o .

In prescrlblng the gudgment thereafter announced,u
we take into consideration that our order should
give due regard to the public interest in such = -
matters and should be fair to the accused attorney.
It should not reflect a retributive penalty. Its
,objectlve should be to correct the wayward'tehdency
in the accused lawyer while offering him a fair
~and reasonable opportunity for rehabllltatlon..

In like manner the Court enunciated 1n The Florlda Bar v....7‘*

Thomson, 271 So.2d 758 (Fla. 1973), where gix separate

instances of violations were found, that the dlsbarment ;;“’* g

»recommended*was excessive and beyond the criteria. 'ThefCourt

pointed out that the penalty assessged should not be for the

purpose of punishment, citing The Florida Bar V. Klng, 174 So 2d -

398 (Fla. 1966), but that the penalty is to protect the publlc

and to give falr treatment to the accused attorney. Theﬂ_"

Flcrlda Bar v. Ruskin, supra; The Florida Bar v. MacKenzie,
319 so.2d 9 (Fla. 1975), where there'were‘separate not.

igolated cases, and a commingling of funds. A six month sus-
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pension was directed. This principle was also follbﬁed*ig*ire‘f

' The Floride Bar v. Pettie, Jr., 424 So.2d 734 (Fla. 1983)f;'

and in The Florida Bar v. Lord; 433 S0.2d 983 (Fla. 1983)2f,7”»,’

In the instant case the Respondent has continued for -
some seven years since his termination with the subjéct s
estate, to practice law and render public sgervice, withoﬁt‘““

a complaint. There is no indication in this record that hef}«

will ever again be derelict in his practlce of law. The

record reflects he has suffered severe mental angulsh and

remorse. He has been and w111 be severely punlshed as
thlS case becomes public knowledge as well as having suffered'
more than $53,000.00 of monetary damages plus the addltlonal

costs assessed in thls action. . . PR _

"';1 ,"‘“J': fa

There is no questlon of fraud*mn th;s case or,that the

heirs did not recelve all theVestateumonlegﬁp;usxaggxg;gngéfv

penalty payments..

reformation and rehabllmtatlen by the Respondeﬁt.~ v*’éf

B. Digbarment is the’ Extreme Measure of Dlsc1p1ine 5

- Long before the case of The Florida Bar v. Murrell,

4‘su9ra, it had been c¢lear that disbarment is the extreme .

measure of discipline. In Murrell, the Court said:

Disbarment ig the extreme measure . of dlsc1pllne
and should be resorted to only in cases where-
the lawyer demonstrates an attitude or course of '
conduct wholly inconsistent with approved pro-
fesgional standards. It must be clear that he
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is one who should never be at the bar, otherwise
: suspen31on is preferable., For isolated acts,v
cengure, public or private is more appropriate.
Only for such single offenses as embezzelment,
bribery of a juror or Court official and the
like should suspension or disbarment be imposed,

he has a professional reputation and record free
-from offense llke that charged agalnst him.

(Emphasis Suppl;ed)

Clearly, in the instant case there is no.disputeithat

this is an isolated case, and that the Respondent should be |

given every beneflt of doubt as 0 the pr1n01pal matter in t
-~ contention (though not excused) that the helrs knew of the’
_vcommlngllng.k ‘ |

| Dlsbarment and suspen51on of an attorney should not be

' 1mposed llghtly. The Florlda Bar V. Wendel 254 So. 2d 119

(Fla. 197l). Not only a erng, but a corrupt motive lS.

required to be present to authorlze dlsbarment. The Florida

Bar v. Thomson,'SUpra. Here there can be ho claim by anyone

‘that there was a corrupt motlve. Funds were gald to the

heirs whenever requested, and all estate funds(were pald

%

long before the commencement of dlSClpllnary proceedxngs.‘
‘ he rdccmheadatlon

of disbarment was unduly severe, decreelng a 51x month

¢.f‘-1.’

The COurt in the Ruskln caae feund tha

R4

‘S.'

suspensmon. In this case there had been a commlngLWhg
of funds of numerous clients, not the single 1solated lnstance

J as here. The Court in Ruskln made reference tc restltutlon.fi

ﬂ
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of misused funds as ' evmdencejof repentahce Whlch sugge;té
that his offenses will not likely happen. agaln" CIn thel'"‘
1nstant case, there was no question of restitution, as all
funds were pald.”

In like manner in The Florlda Bar v. Oxford, 127 So.2d

107 (Fla. 1961),~and in The Florlda Bar v. Dunham, 134 So0.2d

1l (Fla. 1961), the Court had before it in both cases numerous

instances of séparate violations of the Cannons of Ethics,

but the Court récited that extreme punishment would'not be

meted out, even where only partial restitution-had been made

and dlrected suspenslon.‘ See also The Florlda Bar v. Thomson,
supra, which recognized the need for a corrupt motlve to be o
present to authorize disbarment and p01nted out that disbar-

ment was the extreme measure, citing again the Murrell case. -

So, too, the cited case of Pahules, supra, which'listed

~the three criteria to be considered, pointed out that the

Bar-sought disbarment wag too extreme whep the misconauct

was chmingling funds,‘was accompanied by evidenCE'bfurehabi—_
litation and repentance, and even where it was not an isolated
instance. A six month suspension was directed¢

‘This caSe‘also cited the,Murrell case whéfevthe Cbur;{f“

had held that "for isolated acts, censure, public or private .

is more appropriate". In the instant case there was an

isolated act.
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Agaln in the case ef The Floriaa Bar v @reeﬁ, 378 So 2d

S

783 (Fla. 1980), thlS Court dlsagreed w1th the recommended

dlsbarment as being toe severe, poxntlngeout that“tﬁe cllent :%
had not suffered. The Court points out cases in whlch
there had been a conversion .of funds, the - Court poxnted out

that each case is to be handled separately.

In The Florida Bar v. Feider.and Berman, 425 So.2d 528
(Fla. 1983), the Court denied the request for disbarment;

believing such a determination was inflicting an extreme

-penalty undex the facts where there had been a commlngllng

of funds and where restitution had occurred and here no cl;ent
was actually "hurt".

C. Improprlety of Commlngllng of Funds

One of the leading cases involving the penalty for

commingling of funds is the cited case of The Florida‘BAr'in A

Ruskin, supra, where the seriousness of such commingling is’

peinted‘out. But in the Ruekin case the~punishmeht uﬁder
those facts, where there had been restltutlon and every
likelihood of rehabilitation, was a 51x_months' suspen31on..

In the instant case it is respectfully suggested,thatf

‘there was no need to have restitution, since all'funds-had:

_been delivered to the heirs sixteen months before any gquestion |

arose. The only funds thereafter involved was the penalty
assessed against the Respondent for having commingled the

funds, as recited in the Statement ¢of Facts.
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'In The Florida Bar v. Hoffman, 107 So0.2d 137 (Fla. 1963),
there was a three months':suspension for’commingling.~»1n
this case'there”was also a forgedvendorsement. -Also,:in

The Florida Bar v. Randolph, 238 So 2d 635 (Fla. 1970), the ?

attorney mlsused funds for personal purposes but w1th no.
larcenous 1ntentron. Thls record is dev01d of any suggestzon
of larcenous lntentlon by Respondent.

In Randolph,,sqpra, the Respondent poxnted out the more

than srx years that he had been exposed to the agonlzlng ,.
oxder of 1nvest1gatlons, charges and hearlngs,!andvapokevy;5
of the embarrassment generated by the charges. B

In Randolph there was no dlshonesty, “though there was
a tfansgressron and mlsuse*offfunds- There were a number--ir

offinstances involved  and’ 1t Was poﬂﬁted out thatflé was

over ten years since the allegea mleconduct had occurred

The record reflected the rehabllltatlon ofvaandolph an3

acceptance in the community as an ethlcal practltioner.
The facts of this case»are very SLmilar to Rgn lgh,
supra, in that it has been more than seven years 51nce the
alleged conduct occnrred. -The record in this case“ee~rn5‘gﬂi
Randolph shows that:highly reputable judges and iaymen“hhdv
testified,as to Mr. Roth's rehahilitetion and'acceptance ini
hisfcommunity as anyethical practitioner. In Randolghrthie:'
Court issued‘a puhlio reprimand, suspension for ninetytdaysyfﬂ

and payment of costs.
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A reprimand was directed also in the case of The Florida

Bar v. Reese, 263 So0.2d 794 (Fla. 1972), in which there were
several éeparate‘bréaches in-different Will cases, and where
commingling and misuse of funds was involved.

Thére:had been a previous qaée égainst the'Re5pondent
in that case but inasmuch as the commingling took place in
the séme'timé frame, the’Court restricted its punishment
for the offenses to a reprimand.

In the case of The Florida Bar v. Weaver, 279 So.2d 298

(Fla. 1973), where there was a commingling of funds and no
defense, and where there were inadequate bookeeping records
kept, the Court reprimanded the Respondent. Also see the

cases of The Florida Bar v. Boyce, 313 So.2d 708 (Fla. 1975);

The Florida Bar v. MacKenzie, supra, two separate cases of

. commingling, and there was a six months' suspension ordered,

and the case of The Florida Bar v. Pahules, supra.

A public reprimand was ordered against the Respondent

"in The Florida Bar v. Horner, 356 So.2d 292 (Fla. 1978),

where there was commingling of clients' funds, with no
intent to defraud. In that case, the Respondent believed
that he had the consent of the client to sov commingle, as
did the Respondent in the instant case. The Respondent here
recognizes that even with such consent, the commingling was

improper.
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iIn the case of ThehFlér da Bar v.ggﬁrnett“¢368 S@wéd

1.

x

353 (Fla. 1979), and w1tH no appearance of the ReSpondent 1t

~ i -
was agreed that a suspension was: propervéwThe 5 ca&a,

supra, also provided for a suspension, not a disbarment. .As

did the case of The Florida Bar v. Bryén, 396 So0.24 165

(Fla. 1981), where there was a commlngllng, and no economic

’loss to the ellent, and where there were 1nadequate records '

kept.
A public reprimand was directed where there were
mishandling of trust funds and inadequate records, where

there was no prior disciplinary.action. See,Thé.Florida

Bar v. Goldenm, 401 So.2d 1340 (Fla. 1981). While in The .

Florida Bar v, Lee, Jr., 397 So.2d 921 (Fla. 1981), the

clients funds were used for personal purposes and there was
a,¢ommingling of funds with the punishment being é‘thteej :
month suspension.

D. Repayment of Funds Commingled

A number of cases 1nvolv1ng commlngllng of funds
reflect that where restltutlon has occurred this will be
considered a mitigating circumstance. In the case before

the Court there was no reason for congideration of "resti-

~tution", as all of the funds of the heirs/beneficiaries had .=

been paid in full long before the Complaiﬁt ah@:before

the controversy between thekparties arose over thevCIaimed R

interest, attorney's fees and the IRS oVerpayment;

- 2 3 -
LAW OFFICES
, GREENFIELD & DUVAL
SECOND FLOOR - 1680 NORTHEAST 138TH STRERT

NORTH MIAMI, FLORIDA 33261-0488
TEL. (303) 893-9270




A

In the case of The Florida Bar v. Brown, 1lll So.2d

668. (Fla. 1959), a commingling and restitution case resulted
in the disappro§a14of the requested disbarment. Here the
Court pointed out the unblemished record of the Respondent,
his restitutionAand,confrite attitude. This was also present

in Ruskin, Randolph, Pahules, Hartnett, supra, and in The

Florida Bar v. Pindket; 398 So.2d 802 (Fla. 1981).

In Pincket, supra, the Court denied the disbarment

and ordered suspension. In that case there were various
instances of misuse of funds though only a partial restitution
made later in the prdceedings.

The Court pointed out thét it wag confronted with
discretionary penalties and the philosophy that where a
specific penalty is not expressly mandated, the Court will
take consideration of the element of restitution in consider-
ing the appropriate punishment.

The Referee in the instant case misunderstood the facts,
constantly relating to the question of "restitution", and
repeatedly inferred that there was a question of restitution.
Not even The Bar suggests that there was any question of any
funds being withheld from the heirs/beneficiaries. And in
fact, the civil litigation which ensued and which disturbed the
Referee and apparently influenced his determination in this
cause related only to the penalty funds and not to any of

the funds entrusted to the Regpondent, the receipt of all
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‘1nfllcted ‘ .-f.”, . «:r~5r3.. s,'

having been acknowledged by each of the heirs and by The Bar'v
and by the successor attorney for the heirs.  The Referee
apparently did not understand that all of the estate funds
had been delivered to the heirs, confus1ng these monles w1th |
the penalty assessed agalnst Respondent.

E. Client Not Hurt By Actlons

Another of -the mitigating c1rcumstances considered
by the Supreme Court, and whlch was dlsregarded by the - “
Referee, is the mrtlgatlon 1mpllc1t in the questlon whether
the client was hurt. - |

The Respondent constantly repeats that the commlngllng
i1s never justlf;ed or excused but theecase law,suggests 1n
many cases cited, that where suchAcommrnqﬁan dld not result

in harm to the cllent,such iact should be taken 1nto con31der—.

-ation . in con51der1nq mltzgation and the,punlshmEnt being

. -pv '.-'.f‘fv o

ST i E : -

Such was the determlnatlon in The Florida ﬂar‘v. Breed,'

suéra, where the conversion of funds to the use of,theﬁ'

Respondent resulted not in disbarment but in a suspension:ffli

The Court made 1t clear that in 51m11ar cases, dlsbarment
had not been ordered,;even where there was a conversxon of
funds by the Respondent, wh1ch did’ not occur here. |

The Court lndlcated that the cllent had not suffered
in the Breed case, 53953, and that each case had to be

handled separately, but "to totally 1gnore ‘these prlor actzonsff»”
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of the proper discipline“ ;f¢ Cy ,1 q

would allow caprice to substitute for reasoned considefatibn

S B ERT Py . s
b e Y

Failure to suffer economlc ldss by the crient was also

\

congidered in the B rzan case, suﬁra, where\a suspeﬁsiép was

S PR

imposed and in the Felder case, uEra, where no loss was

. e

oAy r . e
S L g

sustained. - j5$ “f_§‘“”f'f;{wz DIV g

F. Isolated Instances and Cumulative MisconduCt

Again,fin considering_punishment;fé @@fimpdéed,
the.Courts havé in many casesyindicated‘thétitﬁey:will‘treat
an isolated instance in a different mannér Ehén édmﬁlﬁ£ive |
or repeated acts. It is 1mportant to recogn;ze that this
present cause 1s an isolated instance in a llfetlme of flftyf
years of practice by the Respondent.

In the case of The Florida Bar v. Baron, 392 So.2d 1318

(Fla. 1981), there were a number of Separatefinstances»

involving disciplinary action, but the Court still said, in

- impoging a 60 day suspension, with later, probatioh,'that:

"In‘supervising'the discipline of lawyérs, this Court*déals;

more severely with cumulative misconduct than with isolated . .

instances of misconduct".
Ih the casefbefére-this Court, the Referee failed to
take into écnsideration the fact that this was ;n,isolatedll
instahce, and while making a passing reference to such-facﬁ;é
he did not take this into consideration as a mltlgating

circumstances in his recommendatlon of dlsbarment.
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It was 1n the Murxell case, sngra, where thaFCOurt

enunc1ated the prlnC1ple that even where there were:nlne
separate cases, each v1olative,pf ;he Code of Ethics, A
disbarment was too sevetre’ and that~% “Fdr 1;e£a;ed‘e&ts,”‘f”
censure, public or private is more appropriate". So,too‘ef

in the Dunham case, supra, where there were six separate .

‘misuse of funds of various clients, the Court did not .

approve disbarment.

The Pincket case, supra, also 1nvolved various 1nstances
of misuse of funds and dlsbarment was sought but a- suspen51on
was dlrected even where there were multlple misuse of funds. ;

The Court does "...deal more. harshly with cumulatlve -

misconduct than with igsolated misconduct". The‘Florlde Bar v.

Bern, 524 So.2d 526 (Fla. 1982$Q We have an isolated inetenceV
in this case before the Court. | o |

G. Cooperatlve Attltude

No one has suggested that the Respondent ‘wasg’ not

;fully cooperative w1th The Florida. Bar.

From the first instance the Respondent has admltted the
commingling of funds and admitted 1nadequate records Were.ffw
maintained. To be sure the Referee would have preferred
that the Respondent acknowledged some "excuse" for the
commingling, such as,bad‘health, drunkedness,‘gambling,'
financial problems, or some other»explanation, but the)

Respondent refused to attempt to falsely explain thejcomminglé_
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ing and lay the blame‘therefor to any of these reasene;’;Hee

consistently explained that the truth was that the'commingling

was 1mproper but motivated by his desire to preserve the
funds for as long as possible for the heirs so they were not.
- gquickly spent and diseipated;‘and that he did’ sq~w1th theAT,;;

| khbwiedge of the heirs. Tﬁet was his explanation, and

remains o to the present time -- but is not intended as an
excuse.

The Referee found this explanation‘unecceptabie, not-

withStanding it was the truth. ‘In all areas the Respondent.

cooperated with. the 1nvest1gatlon to ‘the extent that he had
records and files; thls should have ‘at least been cons;dered

in mitigation by the Referee, but it was not. The Florlda

" Bar v. Bryan, supra. Also see The Florlda Bar v. Plncket, o

sugra._'
H. -Excellent Record of Publle SegVLcefiéﬁ

-
Lo

,on

In submlttlng oneself to the Bar “For” perm1§sxon to

practice an individual 1t Le,feltq Qhould haVE'a;ﬁesire‘to

 render publi¢ service. ThlS is éxempllfled‘by the publﬁc

service ef the ReSpondent, propa?;g ?@rﬁf§h¢nﬁ?¥jﬁf@%ﬁg?@ajoré* |
ity of the memberejof The Bart A lifetime-of.eltreietic N
service to the communlty has been the lot of the Respondent.u
Respected for communlty service, nationally as well as

locally, such serVice deserves consideration;by th;sxﬁenerable

Court.
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It is uncontradicted and the record reflects that,'

over the years,AResandent'rendered~exemplary pro bono

efforts to all importént institutions and causes from the‘,
Sourh Florida United Cerebral Palsy Association which;he ;‘F
headed, to the Jewish War Veterans; from the Miami*Héart
Institute, where he gave countless hours of pro‘bono legal
work, to the réligious institurion he was associated wiﬁh;j"
from the municipality in which he was a Commissionerfand[a
Vice Mayor, to the national leadership of the Anti—befamation
League of Bna'i B'rith, where he is still a'life member_dﬁt
its National Executive Committee; from the State Departmentf77'
Commander of the Jewish War'Véterans; to countless other o

community organizations to Wthh he lent q;s pro bono talentsx

P

and contlnues so to do.
This worr‘and"serv1¢es sheuld be:considered lh m&tlga—'

tion of the recommended punlshméht. Thls gervice was

'acknowledged by the Referee,‘but waé’not giVQn any con91der- -

ation. The Florlda Bar v. Rlchardson, 242 Sso. Zd 706 (Fla. -

1971), and The Florida Bar v. Lord sqpra.

The Referee, early in the proceedlngs, and w1thout any
provocation by the Respondent or his attorney, announced
(T. Nov. p. 18):

"If you are ready to proceed to trial, we can -
put on part of the testimony teday. If Mr.

Roth is not in a p051tlon to call on all these -
thousands of people he is going to have traipsing .
through here -- We are going to go to trlal...;"-pa‘

_29_

LAW OFFICES .
GREENFIELD & DUVAL

SECOND FLOOR - 1680 NORTHEAST 138TH STREET
NORTH MIAMI, FLORIDA 33261-0488
TEL. 1308) 893-8270




There had been no intimationbthat the ReSpondent.ﬁeuld
call a host of character W1tnesses.r To be suxre he could have'
called llterally hundreds of the moat pgpm&nént members of
the Florlda community and»Bar and natlonal leaders as welL,'

K -5‘ g'd'u

who would have gladly testlfled to h;s excellent dha;@d%%;e
and their confldence in hls ablllty to render outstandlng
and honest serv;ce to his cllents and to The Bér, aé»wélf'
as to the community. :

He elected instead to call upon the three jurié#s?aha,
his spiritual leader to ettest to their confidence af;the;
present time,in the Respondent, even totfhe exteﬁt inilighfy
of all the circumstances of this case, to utlllze hls services g
and have confldence in him handllng thelr estate. .

Such testlmony, it is submitted, should have beeﬁ:eengéjf_;
idered under applicable law as mitigatihg, and impo:tant.iﬁ':‘
reaching a fecommehdation by the Referee. It atteste‘ﬁofhiéi'
rehabilitation, furthered by the fact that this isoleéed 
complaintvwas the only one in more than fifty years and
remaing the only mark agains£ his record of service.

The kind of exemplary life he has ied does not_exCusév

‘professional‘ﬁisconduct, but in the words of this Court,

in The Florida Bar v. Goodrich, 212 So.2d 764 (Fla. 1968):

"However, it does tend to suggest that an
individual so committed and so oriented .
professionally is not likely to do wilful.
violence to the ethics of the profession...,"
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I.

one has an unblemished recofd as an attorney, cons1deration_;

should be given to that fact 1n dptermlﬂlng dmecgplineﬁy

action for an isolated instance of dereliction. ' The Florlda;“

Bar v. Brown, lll S50.2d4 668 (Fla. 1959) In the Brown case,;

dlsbarment sought was not approved thls Court saylng
However, in view of respondent 8 unblemlshed
record prior to his derelictions in 1955, the_,w
fact that he made restitution to all of the .
complaining witnesses, and his present contrite
attitude, we are of the opinion that the
respondent represents suitable material for
possible future rehabllltatlon....

In the instant case 1t is respectfully suggested the
passage of years W1thout any other complaint reflects thatf~f
the rehabllltatlon of the Respondent is complete and secured.

This Court has conszstently congidered the dlSClplinary

history of a Respondent, -as recited in The Florida Bar V.

Bern, supra. In the instant case; all-partles, 1n¢lud1ng .
the Referee;’agree.that there has been no prior derelietion_'
over the past f£ifty years by{the Regpondent andithetevidence
isclear that there is no likelihood of future aerelictionf

by him. o o B

This prlnc1ple was enunc1ated in the Murrell case,

supra, and in the Rlchardson case, supra, in which there were .
no prior charges against this civic leader and successful

lawyer..
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In the case of_The.Florida Bar v. Papy, 358vSe;2d 4 -
(Fla. 1978), there were a number of counts against the

Respondent arising out of the same estate. The Court found

- mitigating circumstances to reduce the recommended disci- -

plinary action, the Court finding:

Respondent was admitted to the Florida Bar.
in 1958 and has no record of any disciplinary .
activity prior to the present disciplinary
proceedings. Furthermore, counsel for the
Florida Bar and the Respondent reported at the
bar of this Court that there have been no '
subsequent- disciplinary charges flled against
respondent. -

In the instant case, Roth was admltted to the Florlda
Bar in 1934 and had no disciplinary act1v1ty prior to the
present disciplinary prcceedlngs.‘ The record shows that

there has been no subsequent_diseiplinary,charges,filed

~against Roth since.

The Court in Papy, supra, rejected the Referee's recomj.

mendation of dlsbarment and entered onefeﬁ a suspenslon.

R 1;

See also The Florida Bar v. Bryan,‘supra ’Where thére had

been no prlor dlsclpllnaxy recerd..‘w

and the mltlgatlng c1rcumstance, any conslderatxon. 5?1 g:

I
ok - e &t

J. Respondent [ Remorse

Probably the least understood of all of the
erroneoue findings of fact by the Referee, and particularly
hig appraieal of the testimony, is the Referee's suggestion

that the Respondent showed no remorse.
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That is an incredible assumption, since there can'be
" and could not be, a person more remorseful than is the
Respondent. This was evidenced not only bj'his-demeanbf
before the Referee, but in the testlmony before the Referee.‘l»f
It is belleved that the Referee's diagnosis of no remose,,:tg
and therefore, no nitigation, 1s because the ReSpondent
refused to acknowledge before the Referee that he had some
excuse of a personal nature for the dereliction and commlngllcg, ;
| and the Referee's obvious de31re to read no’ remoseelntc~the
Repsondentfs insistence that the heirs‘knew of the commingling}
There.wasrnever an excuse or jastification fcr scch commiag;ing
by the Respondent. o ‘ 7 :
The record does not dieclose, but the Referee must recail,_ o
that during the‘teetiﬁony of Rabbi Irving Lehrman, thev:'
Respcndent was so distraught and ﬁpsetbthat he had to leave'
the hearing chambers ‘because of the obv1ous emotlonal trauma~'
of hearlng hls spzrltual leader defend his reputatlonA» B
(T. Dec. p. 87-95; APP. 17-25). | |
Likewise, the record reflects the cdhétanﬁ expressionscf
II ofkremcrse by the Respondent) of hisrinability to sleep;
‘his embarrassment, his chagrin, the years he has lived under1
the cloud of these proceedlngs, all of the repentant Splrlt
cf the agon;zlng‘order of the investigation, charges and ;)"

bearings (T. Jun. 1984, pp. 193-195; APP. 8-13).
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Bar.

These were believed to be mitigating circumstances in

the case of The Florida Bar v. Randolph, supra. The Court

in the Ruskin case, supra, referred tO”the*regentance of

the Respondent there. And in the Lodeoase, Sﬁpra, reference

. Here there could be ‘ho more remoseful person'than ‘the
Respondent, and such conern should be a consideration for

mitigation in this cause.

K. Determination of Dlsc1p11nary Actlon By The
Supreme Court -

The case laW'reflects that whlle the Supreme Court
will examine most carefully any dlssent from the facts found
by the Referee, it takes upon itself the determinatlon of
the disciplinary action to be taken.

In this case before the Court, many of the flndlngs of B
fact by the Referee are dlsputed and many facts of great .
importance and necessary for a determlnatlon of the,case
and particularly the question of'mitigation,,wereugbt;even
referred to in the report of the Referee. Reference wiiiar
be made to some of those matters in the next'portion of.theff
ensuinétAréoﬁent., -

The Sﬁpreme‘dourt mekes the decision as to the‘

discipline to be meted out. The Supreme Court does not have
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to accept the con¢lusions of the Referee, or hisg récommend-

ations. The Florida Bar v. scott,'l97 So.2d 518 (Fla. 1967).

In the case of The Florida Bar v. Wagner, 212 So.2d

770 (Fla. 1968), it was obvious that the findings'of fact

'by'the Referee are distinct from the'recommendations:of the

Referee»of disciplinary action to be taken. Here the f;ndlngs

’of fact in important areas are dlsputed, and under any and

all clrcumstances, the recommendatlons of the Referee are

inconsistent w1th all of the reported case law.l

I1.

THE REFEREE ERRED IN FAILING TO MAKE FINDINGS

OF FACTS ESSENTIAL TO A DETERMINATION OF THE - -
VALIDITY OF THE RECOMMENDATIONS OF DISCIPLINARY
ACTION.

A, The Referee made Flndlngs of Facts which. are not

supported by the record as follows:

'(l) Paragraph 20: There is no testimony‘that the

Respondent mlsapproprlated or converted any funds to his
v g TR :*
personal use. It isg undlsputed that al; funds’were pald

to the helrs/beneflclarles asg they requested such funds, “h;

-5 el

(2) Paragraph 22 The testlmony does net dlBCAOse o

that the Respondent adv1sed that the LnsuranceﬁprogeeQS would'
{

" be treated as estate assets and haa to be dep091ted Iﬁto the
Estate Account, but rather that said insurance funds would
be handled in the same manner as the estate funds, as fQﬁn&tV

in Paragraph 25. The disputed testimonyﬂwas thatvthe heirs
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knew the funds were being commingled by the Respondent.»-“

(3) Paragraph 25: The record does not substantlate

the suggestlon that the Respondent mlsapproprlated or converted,"

any funds, it is undisputed that the-funds were avallablevat;

~all times when requested'by the heirs.

(4) Paragraph 30: The testimony does not show any .

| conversion or appropriation of any funds by the Respondent.

(5) Parégraph 31: The testimohyvdoesnot'discioggv
in any arearthat the Respondent said'thefrhe was preclﬁaéd';ﬁ
from dlstrlbutlng any of the funds until- the estate was |
olosed. This 1s obv;ously not con51stent w1th the constant
payments to the heirs during the admlnlstratlonband their
receipt of éll funds prior to the eetéﬁe being transferredfr
by the Respondent to the successor Admlmlstrator. |

(6) Paragraph 33: The monies were® pald to the
heirs at all times that they regﬁested samev @nd»there was
no testimony of any mlsappropriatlon of converslén 0" the‘
fands. . LT L TP Ly

e e F e

‘Further, the Referee misunderstood the nature
ofitheioiVil;litigation. It not only was not “protraCted

civil litigation", but was not flled untll December 22,

_1978, and served in January 1979, some sxxteen months after -

all monies had been pald to the heirs. The Referee falls
to disclose that this lltlgatlon did not involve any eetate

funds or insurance proceeds, but only the penalty to be pald
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g by the Respondent for 1nterest,vIRS surcharge and attorney s

- fees to the successor attorney. This is acknowledqed by

'all parties, but not rec0gn1zed by the Referee.

(7) Paregraph 34: The lawsult brOught by the he;rs

- was filed in December 1978, more,than a year after the date;

_ suggested by the Recelver and did not ‘involve other than the

penalty above referred to.

(8) Paragraph 35: The monies referred to.herein_

‘had no relation to any misrepresentation and was‘deposited

~ within two weeks thereafter and never thereafter used except

e ——

to pay euch monies as the heirs desired. -

B. The recommendations of guilt by»the-Referee ereA'
contrary to the evidence in the areas referred to in thef
foregoing Paragraphb"A"; and'involve no conduct‘as,referred
to therein by the Referee. All parties have agreea-that‘
therekWaS'no damage to‘the heirs. | |

C. The reeommendations of the Referee are not.based
upon the facts elicited in the’testimony. There‘Wae no» |
evldence of any mlsapproprlatlon of any funds, all funds
:belng available at all times. This is uncontroverted.l f:f

~ The recommendetion suggests that there are no{??i
facts in mltlgatlon and that the Respondent showed no,‘

remorse. The prior recitation of facts within thls Brlef

w1th references to the Transdrfpt.of'the record and Exhlblts,.'

Lo

and the Appendix, shows clear&y that thé Reeﬁondeﬁt showed
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extreme remorse, and that the facts in‘mitigation just wene;i
not considered by thebReferee.

D. The Referee erred in not referring to or making -
reference to ot‘considering the following facts, whether in
mltlgatlon or otherW1se, presented in ev1dence' ' |

(1) The Referee makes no reference to the constant
and con31stent payments of all fundssentnusted to Respondent

made to the helrs over the entlre perlcd of the Admznastratlon.

(2) That the Respandent paad as; &»gengltx the aum B

'._(
"y 1'

of $53, 061 51, from hls personal funds, becanae nf th ke

commlngllng, thls being over and above»alL ﬁunds Whlcb{?&d

e .

been returned to ‘the helrs by September 1977.

(3) Tha't all funds had been paid to the heirs

sixteen months before the filing of the'ciVil lewsuitfend B
more than nineteen months before any complaint‘was made~te"
The Bar. |

| (4) Failed to make findings of fact that,et?ell
times the Respondent hed'acknowledged that there had been'
a commingling of funds and inadequate reéotde:

| (5) Fails to make flndlngs of fact that the helrs i

and their counsel had tw1ce ackncwledged to The Bar that l

there had been a serious misunderstanding between the heirs

and Respondent, and requesting that the Complaint be with-
drawn. |

(6) Failed to acknowledge-the undlsputed fact that
the only controversy between the partles was over the matter,

~38-
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of the unpaid interest, the IRS surcharge, aﬁd the suocessor

_attorney'effees.

(7) Falled 1n Splte of the volumlnous testlmony

. to make any. reference to the statements and actlons of remorse'

by the Respondent.,

(8)f Falled to make a finding ‘that the helrs and

their successor/counsel acknowledged the maklng»ofgdeceptlve

,statements to The Bar to hurt the Respondent.

(9) Falled to make a flndlng that the helrs had
suffered no'loss, | :

(10) ;Failed‘to make any finding of mitigatiod'frOm
all of the events which transpired and the'applioable;iawe
of mitigation as follows. | | d’ |

(a) All of the monles were pald to the helrsf‘”d
before any claim was made.
(b) The remorse of the ReSpondent.

(¢) This was an isolated instance of dere-

liction.
(d) The criteria for disbarmenﬁ.‘
(e) bThe punishment’for commingling.
(f) The heirs were not harmed. ’
(g) No cumulative misoonduct.
(h) The cooperative attitude.
(i) The admission ofkcommingling;and poor
-records. | |
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Respondent.

(3)
(k)

(1)

(m)

(n)

The

The

The

The

The -

excellent record of pUblic service.
unblemished profe551onal record.

punishment already suffered by the

‘payment of penalty cashkof'$53,061iii{

additional cost of the inVéstigatipn;f’

, ;%‘
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1

.years as a result of a slngle 1nC1denﬁ whlch Ehere 15 no

| COSCLUsiON
The'recommeﬁdation of disbarmeht ig excessiVé and
unwarranted punlshment under the facts and c1rcumstances
of this case. The Referee s recommendation of dlsbarment

1s contrary to the appllcable.lawp in. 51m11a; casas and

S, -

RN

not warranted by the evzdence and‘clrcumstagces sﬁgwn before

the Referee.

- o
- m.,.-

e
% LS £33
S e

S
Fnt

Dlsbarment w1ll not serve‘the Qubllci;ntarqst angswill o

destroy an attorney resPected 1n hla commun;ty for f;ﬁ;y

.lndlcatlon would ever oceur again.

It ls_respectfully ‘submitted thét é reprimand, coupled -
with a reﬁuirement of. providing 500 hburs.of Supervi;éag B
pro bono service annually during theAremainder of Rggpondenf'é -
practice, plus payment of costs, wbuldfmeét'all crite£ia uﬁder
the facts and c1rcumstances of this case. ' S

Respectfully Submltted,

GREENFIELD'& DUVAL

1680 N.E. 135th Street
'N. Miami, Fl. 33181
(305) 893-9270

Attorneys for ReSpondent
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing was
this 25th day of July, 1984, mailed to: .

"ROBERT D. RONSEBLOOM, ESQ.,
Bar Counsel -

The Florida Bar

200 South Miami Avenue
Suite 300 A : ‘

Miami, F1l. 33130-~1989.

Staff Counsel

The Florida Bar

600 Apalachee Parkway
Tallahassee, Fl. 12301-8226

“ JOHN T. BERRY, ESQ.,
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