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INTRODUCTION
 

The Florida Bar, Complainant, will be referred to as 

"The FloiidaBar". 

The Respondent, BURNETT ROTH, will be referred to as 

the "Respondent". 

The following symbols will be used in this Brief: 

"T. Nov." Transcript of November 30, 1983, nearing 

before the Referee, to be followed by the page number. 

"T. Dec." Transcript of December 6, 1983, hearing 

before the Referee, to be followed by the page number. 

"T. Jan." Transcript of the Janu~ry 6, 1984, 

hearing before the Referee, to be followed by the page 

number. 

Exhibits comprising those specifically introduced will 

be referred to by The Florida Bar or Roth's numbers, and 

composites where applicable. 

"Re f. Rep." - Report of Referee dated April 4, 1984 .. 

"AP]?" Appendix attached. 
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STATEMENT OF THE CASE 

A formal Complaint was filed on November 17, 1981, 

by The Florida Bar against the Respondent, Burnett Roth, 

averring violations of Article XI of the Integration Rule 

of The Florida Bar, and various portion of the Disciplinary 

Rules of The Florida Bar, and the Code of Professional 

Responsibility of The Florida Bar, all arising out of one 

singular instance of violations of the said Article XI. 

The Respondent filed an Answer to the Complaint. 

The Hon.Paul M. Marko III was appointed as the Referee 

by Order of the Chief Justice of the Supreme Court on 

December 10, 1981. 

Hearings on this matter were held on November 30, 1983, 

December 6, 1983, and January 6, 1984. 

On April 4, 1984, the Referee filed his report recornmend

ing the disbarment of the Respondent. 

The Respondent did file its Petition for Review of the 

Referee's Findings of Fact, and the Referee's recommendation 

of discipline. 
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STATEMENT OF FACTS 

The Respondent, a member of the Bar at all times since 

1934, is subject to the jurisdiction of this Court. He was ·1 

. 
, a long time friend and confidant of the family ,of Eli Einbinder 

(deceased), and Florence Einbinder, and their ~hree daughters, 

Phyllis, Andee and Shaune Harriet. 

On November 5, 1973, Florence Einbinder died intestate,
 

in Dade county, Florida, leaving her three daughters, all
 

of whom were over the age of majority as her sole heirs at
 

law.
 

Florence Einbender's estate consisted principally of a 

family business known as "Eli Einbinder, Inc.", and some 

miscellaneous items of personal property. After consultation 

between Respondent and the heirs, the Respondent filed a 

Petition for Letters of Administration in the Circuit Court 

of Dade county, and was dUly appointed as the Administrator 

of the Estate. The Respondent was also the attorney for the 

Estate. 

The R~spondent opened an account referred to in the
 

proceedings as an "Estate Account", into which Estate proceeds,
 

were deposited.' He undertook the operation of the business
 

practically, giving up his practice, and finally negotiated
 

the disposition of the wholesale meat business, obtaining
 

"J-'''''''''''.. ~ .. .-:,~of four years. 
, ~' ~:~~~ ~::; 
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The last proceeds of this sale were deposited into the 

Estate account on January 5, 1978 (Roth Ex. "9";.APP. 1). 

A total of $89,717.37, came into the Estate over a 

period of four years. In addition there were proc~eds of 

insurance pOlicies which the surviving daughters were '~he 

beneficiaries. ,The proceeds of these policies were deposit$d 

either into the Estate account or into a Special Account 

being maintained by the Respondent; the full amount of the 

insurance proceeds cOllected w~s,' $54, 03'5,. cr~ .':"',~" ,'+l~ 
• " . '" j;-' . ~~ ,,',' ...., ~ , .'.' ~,~ ,z ;-tl~ \' , 

On the advice of the Responde"nt /th~i;e.f1:mds cd'11ected' 

from time to time were np,t>~,ItlJOO¢i'~t:~~y di$'tfi~ted:'to/~;9~',-:'~ 
:.I ~ ;"~. __ I>;,:./ i ~""'-'.,~ .>:. . "''":';; "._'~ . _~ '~:,\~'. ':.t..{'.~ ~ ::."' 

beneficiari~s, but were accuDfula:t~d"~o1ith' $:iicm:f~nds\:aa:~J~ 

into the Estate, to be he~~~e~~~e~' ~n th~ ~~~~~ ~pq~~~or 
~ ~, . .: '<:' • ~ ~ '. • ""'" ,; '"!.. ~ .~~... -;. " 

placed into the Special Account maintained by the Resp~ndent~ 

These funds were commingled with the funds of the Respondent 

and periodically distributed to the heirs~ 

During, the period from "November 5, 1973, to Aprii4, 

1974, the Respondent made legitimate disbursements onbehalf:S 

of the Estate to the beneficiaries/heirs of $l4,065~OO, and 

legitimate disbursements for Estate purposes of $l,153~.85 

(~ef. Rep. par. 18 and 19). 

During the period of time a total of $96,234.2~ had 

come into the possession of the Administrator of the Estate 

(Ref. Rep.'l?). 
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Thereafter, it is acknowledged that whenever any of the
 

heirs requested funds from the Respondent, payment was made
 

of the amount requested (To. Nov. 79, 83, 122; T. Dec. 33;
 

T.	 Jan. 144).
 

Funds were always available for distribution (To., Jan ..
 

p • 143; T. Nov. p. 83; T. Dec. p. 47).
 

The records of
 

'is undisputed (Roth 

. Wagner, one of the heii~;'~E!ie':;~d~ Ol\'lfottr ~6~Ca.1;~on,s~'·' rf;: 
",-.. r	 ~ ~,~.:: 'r \. ~:,-_:~ .:~, '~~ ~._ .... j ~",,~~.',~ .' 

o 

when requested from December 10, 1973, through September 21, 

1977, and as funds were ,(~~~~~i;,y~,4 :py:t:~~;),E~t~~,·:·~ot.~it!~g, 

$14,033.34; and to Andee Weiner on six occasions between said 

dates totalling $14,533.43 (T. Dec.p. 43); and to Harriet' 

Einbinder between said dates on six occasions totalling 

$14,984.34 (To. Nov. p. 160; APP. 2-7). 

All of the funds belonging to the Estate were either' 

distributed to the heirs by September 21, 1977, or were 

properly in the Estate Account on that date. Subsequently, 

other monies came into the Estate Account from the last pay,-' 

ment	 due to the Estate from the sale oithe propertyaI:ldthat ' 

was	 in like manner properly distributed to the heirs. 

During this time there were distributions being made 

to the beneficiaries of the insurance proceeds. There is 

no dispute that such distribution was made when requested 

by the beneficiaries, as reflected above (Roth Ex. "1" 

and "8"; APP. 1-4).

",e	 
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.. . 

There was introduced into the record ·the statement of 

the monies received in the Estate of Florence Einbinder and 

the payments made from the Estate, which reflects the periodic 

monies received and disbursed. The funds were disbursed. to . '. 

the heirs or for Administrative expenses. This reflects the 

distribution of all funds prior to the last receipt of monies 

by the Estate in January 5, 1978, when the last payment 

of the mortgage was received, which mortgage was received on 

the sale of the assets in 197~~ This report reflects the 

full distribution of the assets, and the periodic payments 

made by the Respondent as the Administrator (Roth Ex. "g";. 

T. Jan.p. 150; APP. 5-7). 

The record of these payments is not disputed. Payments 

were made to PHyllis Wagner of the full amount of the 

insurance proceeds of $18,178.34, as requested, on seven 

occasions. Payments were made to AndeeWeiner of the said 

amount on 19 oqcasions the last one being on Februairyqf 

1977. Payments were made to ~arriet Einbinder on 3~ _oC,casions 

when requested, the final payment being made on June 24, 1976 

(Roth Ex. II 1 "; APP. 1 ). 

The Respondent had warned Harriet tha:-t she was w.ithdraw

ing too much money and exhausting her funds (T. Jan. p. 146). 

There was an overpayment to Harriet from the insurance·' 

monies of $5,899. '66, which was later repaid from other 
") "".'. (;",;'~' ':: ~.~ J " 

Estate funds (APP . 2-4). . :~, ' ) .~. ~,\ i' '. ~) ('" 
". -~ .~., 1 ",if.. 

• 4" ,~,: ' 
~ ,..:.t 
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r . .'.-, t 

: ~"",. .." 

~ ~. ~. -i:..:~~ .. ~ 

;;- ....:..... .'{. 

:; '~J .",01 

The Respondent and the heirs all agreed that such payments 

were made periodically and as requested. The heirs: sta.te 

that they sometiltles had to wait for funds, but ·in no instance 

more than a day or two while funds were being transferred into 

~he account for distribution (T. Jan. 161-l62} .• 

Paragraph 64 of the Complaint erroneously contended 
. . 

that the Respondent held certain funds of the he'irs/bene";' 

ficiaries to October 1977. The Florida Bar stipulated to t;.he 

Referee that this was erroneous and that the date ihtended 

was April 8, 1974, and not October 1977 (T. Jan. p. 117)~ 

The Florida Bar also stipulated that by September 17,' 

1977, all funds of the heirs/beneficiaries that had been 

received by the Respondent, had been paid to them (T.Jan. 

p. 117). There were several acknowledgments that by that 

time in 1977 there were no funds which had not been paid ,'to 

the heirs/beneficiaries or to the Estate. 

There has never been a question of "restitution" 

be required to be made to the heirs/beneficiaries from the 

time of the initial Complaint against the Respondent. All 

funds had long prior thereto been distributed to the heirs/ 

beneficiaries. Actually the heirs/beneficiaries had received· 

all funds nineteen months prior to any. complaint· arising in 

.these proceedings, ~. e. , from· September 1977 to April 1979, 

when the first Complaint was made to The :Florida 'Bar.• 

At no time were funds withheld from the heirs, and they 

received all funds many months before the Complaint {T. Jan. 

-7



120) • Mr. Hayes, The Florida Bar investigator, when queried., ". 

testified: 

Q. In other words, he admittedly used f~ndsbut 

he returned funds and was all of it returped and 
accounted for, as far as you know, at the time 
the successor took over except for interest? 

A. Again, I didn't go into that at this stage 
of the investigation. I am not concerned with it, 
but nothing came to my attention. 

Q. Well, the Bar is not accusing M~. Roth with~ 
holding any funds in this estate a~ this time? 

A. As far as I am concerned, No. 

MR. ROSENBLOOM: I can: answa<:·~Mat.t')1'l behalf of. 
the Bar and the answ'er is~' ""N6c~~ '.;' \ "..~ '.;,,\ 

." .' I ~" , ...., .' 

\, ~... ~, .~,. ..... 

The Complaint did not involve, as will be furtherelabora~ 
. ,'-"~'.,.:" {"t" .. ~~?,':' ,::" "'-: :. ' . .r'·:.... ;.~~~_",."'. ,~_\._ :~~. ',.'.'~._~'r~~ 

ted upon, the repayment of a.hY nIOrli~s 'tlbi(:~ dqm.~;i.n~Q:"~~~·· 
- ~ .,. ~.~ , ';; ~ ': -. .:,": --··~L(·~· .. .2..:· t_~~--:..-

possession of the Respondent" but rather involved certain 
:t, .~........ ,;",- ........~~ .. " ....i><"~ ....:.
 

penalties sought to be as.se'ss'~"d<a<!lainst the: R$SPoJio.~t:j~.cause 

of the commingling of funds. Or in the words of the successor 

attorney for the heirs, who pressed these proceedings~"qetting 

my clients some money". ('1'. Dec. p. 163). 

One of the sole issues before the Referee was whether 

the Respondent acted in the interest of the heirs in ~is 

handling' of th~Estate and insurance monies. The Respo~dE:mt 

has at all times maintained that he felt it to be.i.n"th~ 

best interest of the heirs to preserve the assets of the "Estate 

and insurance" funds from rapid dissipation by disttibutirig 

such funds as the heirs requested same as to their ne~ds 

(T. Nov. pp • 39, 451. 
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Respondent has all times contended that the heirs knew 

there was a commingling of funds. All pa.rties acknowledge 

that before any complaint was made to the Florida Bar of the 

handling of the Estatef the Respondent has consist.ritly 

maintained that the heirs knew of the manner in which the 

funds were being handled (T. Nov. 45, 47, 66; T~ Dec. p. 62; 

T. Jan. pp. 143, 144). 

At all times the Respondent has stated that such fact 

did not justify the commingling of funds. He has always 

acknowledged that regardless of the motivation there was an· 

improper commingling~ However, there were always funds 

available for distribution and funds were distributed to 

the heirs when requested (T. Nov. pp. 45-47;48,49;65...67;'

:·e
 T. Dec. 33: T. Nov. 122). 

Respondent's contentiont.. t,ha:t.. t~y. were sq-··i$inG~dl:J~aQ.1'9."" i 

;. ,',:',-<) '.. '. ~,;>' ~:~ . L" 3:,., "" \ t:" ; ;~:: 
The Referee further;:·folirld ·'''!that, the ~,;pconQen.t··adi:1'1itt,1:d ' 

that his records were not":w.~Op-eJ;ly. kewu.., ;' 'I'hA,:a"e&popd!&-n\ did 
::': ~.: ~,' * ",.::'.~ ~: :. t~; ~ .._.~'~~~ t} ~~j ~,~:~ 

cooperate in the investigation, acknOWledging that the 

commingling did take place. 

Notwithstanding the agreement of all parties that the 

heirs/beneficiaries had received all of their funds by late 

September 1977, or were in the Estate account at that time, 

there remained. otherareas of dispute be.tween the "heirs and 

the Respondent. 
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,, 'These areas of dispute related to three areas: ..' 

1.	 The heirs/beneficiaries claimed they 'shou14 
be recipients of interest on the funds paich 

,.;

(the Respondent immediately acknowledged 
this penalty, but therere~ained a dispute 
as to the amount of such interest) . ' 

, . 
2.	 The Certified Public Accountants who had " , 

prepared the Estate Tax'Return, Form 706, 
had prepared it and overpaid the tax; 
(the Respondent immediately accepted a.suJ;'-: 
charge'of such overpayment. Actually the 
funds were later repaid with interest by 
the Federal Government). 

3.	 The heiri claimed atto~ney'sfees for their 
substitute attorney; (the amount of such fee .,. 
was in dispute, but the Respondent agre'ed to 
pay a fee). 

On December 23, 1978, by service made upon the Respondent. 

on January'S, 1979, more than sixteen months after the 

parties acknowledged that all funds had been distributed ,to 

the heirs/benefic,iaries or the Estate, a lawsuit was fil.ed' 

by the heirs "claiming" interest, income tax overpayment and 

After the proceedings in the Dade county Circuit Court 

were	 served on Respondent~n Jahuq~~ of ~9q9, the successQ~ 
< '1'	 . 'C - ',",'." 

attorney decided, on April' ~il~"'79'J" to··,fa.1:e~'a;eOhtplaintwith 

The Florida Bar.	 ".. .»' !.rl.,j,. 

~ ,~'" -~ -~ .. (". 

.'. " 

Jt'. •'. " .• -~ lit. , .~ ; , 
# • n~ ~ ';:r~< 
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J~ /~ 1'--"-'-,',. 
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The Respondent :replied to that Complaint setting forth 

in his response of May 5, 1979, that he had acted in the 

inte~est of his clients, with their full knowledge and 

consent. In that communication the Respondent freely acknow- . 
" 

ledged an obligation for interest, the surcharge and attorney's 

fees. 

On May 7, 1979, the complaining attorney wrote to The 

Florida Bar, saying: 

The claim of the Estate of Florence Einbinder 
and its heirs against Burnett Roth migllt be 
based upon a serious misunderstanding. ,I 
therefore request that you stay your proceedings 
in this matter until I notify you of the resn~lt'E; 
of my investigation on or about 'June 1,1979. 
I apologize for any inconvenience and thank'YQu 
for your attention to this matter . 

The Florida Bar did, on May 23, 1979, close its flles. 

Subsequently, in June 1979, the Respondent and the heirs 

after a conference with the Chancellor, agreed that the 

Respondent would pay a penalty of $60,000.00 for his improper, 

commingling of funds, and the handling of the Estate, to 

cover th~.claimed interest, attorney's fees and the surcharge 

of the IRS overpayment, with a credit for the IRS repaymez:lt, 

if and when made. 

This amount of $60,000.00 is approximately forty (40%) 

percent of the entire amount which came into the hands of 

the Respondent during his administration of the Estate; 

inclUding the insurance proceeds and was a penalty for the 

act of commingling the funds. It was not a payment of .' any 

funds, all of which had been paid nineteen months previously 
-IDA;" 
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·e and over a period of years prior thereto. 

The payments were to be made over a period of time. 
. .-:.. 

Because the December 1979 payment of $10,000.00 was not 

made, the attorney, a day later, refiled his complaint to 

The Florida Bar in an effort to force i~ediate payment from 

the Respondent of the agreed upon penalty. 

When security for the balance was furnished to the 

successor attorney for the heirs, he again wrote a letter to 

The Florida Bar, stating in part as follows: 

[I] t became. apparent that therEithad, in 
fact been an unfortunate breakdown.in 
communication and that in fact the actions 
which occurred and which are referred to in 
the prior correspondence were apparently 
the SUbject of a serious misunderstanding 
between the parties. 

(Roth Ex. "3" and "4"). 

At the time of writing this letter, the attorney a~hT;i.,sENi· 

his clients to supersede this communication to The Florida 

Bar in which it was implicit· that there had been a mis,

understanding, and that the Respondent had acted with th~; 

full knowledge and approval of the heirs. 

The heirs wrote to The Florida Bar asking that the 

complaint be pursued. The attorney for the heirs testified 

that he had acted in a "manner deceptive to the Respondent.", 

reflecting vindictiveness and The Bar proceeded with its 

investigation. 

The attorney said: 
". ;""'j< 

i! '.''''' j:" 
-, ~ if}~.," ;. -.;, ._."l"; :~l 

~,;:,,,,,,.,,;.:~ ....<,: ".; . -" "~'-"~'. ~ . 

f·- " 



-o'{'"' 

·"''''IL 

il., :" 
",''. ; : ~ 

-.:--' -,;~ 

~ ~ ; , ., '.t , -." I'~""

I have nev~r"'done ahythihg 11ks:' that before. 
I guess it was in a manner deceptive to 
Mr. Roth, but I felt that in light of what 
had happened, that it was the only way that 
I could achieve getting my clients some 
money ...... 

(T. Dec. p. 163). 

It is clear that he was not at this point of t~me,talking 

about any of the money the Respondent ever had frornth'eEstate 

or the insurance as these monies had been repaid more than two .. 

years previously. It was' the excess penalty monies that, they .' 

were seeking, relating to the $60,000.00 penalty. 

In the settlement of the	 litigation between the parties 

the attorney for the heirs/beneficiaries and for the Respondent 

did stipulate in part as	 follows: 

,e	 The parties'did, before the Court, reach an 
amicable agreement for the payment of certain 
monies allegedly due by the Defendant to' the 
Plaintiffs, which the Defendant did agree to 
pay to the Plaintiffs in settlement of this' 
cause, the. Defendant having denied all purported 
wrongdoing being claimed in the Complaint, but 
acknowledging an obligation for certaininte;rest, 
attorney I s fees, and a surcha.rge in connection 
with certain overpayments to the Internal 
Revenue Service, and all of said payment'and 
monies agreed to be due from the Defendant to 
the Plaintiffs having been paid, the parties 
do hereby agree as follows ...... 

There was an approval to	 dismiss the cause with preju~ice(Roth 

Ex. "6",· T. J an. p. 69) . 

At the hearing before the Referee, the Respondent 

introduced testimony of his intense remose, anguish, embarrass"' 

ment and the sleepless nights resulting from the commingling 

of assets (T. Jan. 175, 176, lS4, 193-195; APP. 8-13). 
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Proof was elicited and not disputed tha;'i:. the additional 

out-of-pocket expenses paid to the heirs/beneficiaries by 

the' Respondent. was $53,061.51. 

Testimony was further elicited and without objectipn .' 

reflected and the Referee found that there had not been a 

single complaint.against the Respondent to thlia Florida Bar 

in his fifty years of practice, prior to or subsequent to 

this single incident. 
i 
I .	 The record·reflected and the Referee found, that there 

has not been a Complaint of any kind, relating to Respondent's 

practice of law other than thi-s.: inC+d~n~:, '. :;gu~e~~e~~ 't-e his 
!." .._~ "':A: "'"i '~'- -~.-~~ '_ r ·r;, .~ 

resignation as attorney of this Estateln 1977. - ,~. 

The record is 'furth~i:- ~~ftifsP\Lt~?~d't~h~:,~~fePee,:~o9~ 
_ "'"to- ~. ,::':, - ; -r:,:,., :' _;,- .:':-' :.-. _~~ <_ "> f!l j .~ ',''P'!-. 

that the Respondent had 'a 1ife£ime"cf pro "bOrlo -Work Doth:1 

organizations. During his practice from 25% to 50% of his, time 

is performing pro bono work (T~ Jan. 128-130; APP. 

The Chief Judge of the F,ed,eral District Court, another 

united States District Court Judge, a Circuit Judge, and the 

spiritual leader of the Respondent, Rabbi Irving Lehrman, . 

recognized as an outstanding American leader, testified to 

the excellent reputation and standing of the Respondent in 

the community. Each of the witnesses testified that they 

trust the Respondent. When asked, the testimony was that 

they were cognizant of the facts in this case, and would 
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still have no hesitancy in having the Respondent handle 

their own estates. They were convinced that the Respondent 

was completely rehabilitated and that this one time offense 

would not be possible. of being repeated. (See excerpts of 

testimony of Dr. Irving Lehrman (T • Dec. 87-94 iAPP .. 17-25) 

Judge Sam I. Silver (T.-Dec. 71-82; APP. 26-36 ), Judge 

Sidney M. Aronovitz (T. Dec. :3:"':17r'l\~~~ (37-i4~ 1~',!- ./;" 

~ ~ .": 5., '~. ~t\,~ " '..r;" t ~;'~, ,".,-,,~, ,.".-:: '"" 
and 

_Judge Joe Eaton (T. Dec. 83-8~:-' APP: '-'41 ":51){.~~f'.' ":i 

The Refers.s noted- ~~ ,j4!f~~i~e:;of'~P~,o'~rn0 15?:rl(;~('<~e 

Respondent. There has been ~or~ t~~n te;'y~{¥S~~f;:~iVe~ 

practice since the origirtal -det~lJ..'ct:~or;_:oif¥~~iig~ttl.$/'Pf-
'~.' '-;. - •• "1 ,;: " _,.J;. .;.".~ ~', 'loo.':'.: .• .;1, 

funds, and it is seven years since the full payment of the 

funds; and that in the prior and intervening years there had 

never been a Complaint of any nature against this Responde'nt. 

Nonetheless, the Referee recommended Disbarment, which 

was approved by the Board of Governors of The Florida Bar. 
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ARGUMENT 

I. 

THE REF~REE ERRED BY FA~LING TO BASE HIS 
RECOMMENDATIONS UPON THE EVIDENCE PRESENTED, 
AND MADE A RECOMMENDATION OF DISSARMENT, 
CONTRARY '1.'0 THE CASE LAW. 

This cause arose, out of a dereliction by an attorney 

in a single isolated alleged violation of the Integration 

Rules. 'rhe facts reflected that there 'were ma'ny mit.igating 

circumstances which were disregarded by the 'Referee. His 

recommendation of disbarment was unduly har.sh and violative 

of the case law. The applicable cases.consic;ier various 

criteria, factual situations, and mitigating facts which must 

be considered in any disciplinary action. 

A. Criteria for Penalty of Disbarment 

The Flo;rida Supreme Court has suggested three 

criteria to be kept in mind in reaching a Judgment in disci":" 

plinary cases~ 

First,. the jUdgment must be fair.to society, 
both in terms of protecting the public from 
unethical conduct and at the same time not 
denying the public the services of a qualified 
lawyer as a result of undue harshriess in impos... 
ing penalty. Second, the judgment must be fair 
to the Respondent, being sufficient to punish 
a breach of ethics and at the same time encourage 
reformation and rehabilitation. Third, ,th~' 
judgment must be severe enough to deter others 
who might be prone or tempted to become involved 
in like violation's. The Florida' Bar v. Pahules, 
233 So.2d 130, 132 (Fla. 1970). 

In Pahu1es ,.supra, the Court found that where there had 

been a commingling of funds, the recommendation ofc;iiSparment 
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was too severe even',ethohgh"pahuies had' violaf~c1~'~p!i~te 
'~:'~-.' :",-.. 1 .' ... .., "'f ' . ~. , ,", -". :. . ..-. 1:. 'J ",J'" • 

trust funds. The se.riqu.4ne/i?s; 6f' th~' oa$e' ii..s..,'e~am.i;J.1edalqng 
. ,..... . ....'. '... ::. '" ,'.: .. :'41; ··'i· .,', 

with the restitution which was ~onsidered in mitigation. 

The Court referred to the case of The Florida Bar v. 

Murrell, 74 So.2d 221, 223 (Fla. 1954), hereinafter analyzed~' 

In The Florida Bar v. Ruskin, 126 So.2d l42-(F,la.1961>-j· 

the Supreme Court predicated its determination of a six 

month suspension (rather than the recommended disbarment), 

giving consideration to the fact that a penalty should not, 
..... 

be retributive, saying: 

In prescribing the judgment thereafter anno~nced, 
we take into consideration that our order s,houid 
give due regard to the public interest in su~h ," 
matters and should be fair to the accused attor-ney~ 
It should not reflect a retributive penalty~ Its, 
objective should be to correct ·the wayward't~hdency 
in the accused lawyer while offering him a .fair 
and reasonable opportunity forJ:'ehabili tat.ioll... 

, . 
, . . 

In like manner the Court enunciated in The Florida·Bar'v. 

Thomson, 271 So:2d 758 (Fla. 1973), where six separate. 

instances of violations were found, that the disbarment 
',:~. 

recommended waS excessive and beyond the criteria. 'I'he:Court 

pointed out that the penalty assessed should not be for the 

purpose of punishment , citing The Florida Bar ,v. King, .l, 74 So~· 2d 

398 (Fla. 1966), but that the penalty is to protect thepubli9" 

and to give fair treatment to the accused attorney. The 

'Florida Bar v.Ruskin, supra; The Florida Bar v' MacKenzie, 

319 So.2d 9 '(Fla. 1975), where there were separate not 

isolated cases, and a commingling of funds. A six month sus~ 

-16

LAW OI"I"ICE. 

GIlDNI'IDJ) a DuVAL
 
SIICOND "LOO" • lleo NORTHEAST ".TH .TltEIIT
 

NOIITH MIAMI. no"IDA .,21.-0.1••
 
TilL. 11051 1.2·.170
 



I 
I' 

pension was directed. This principle was also followed ~n' 

The Florida Bar v. Pettie, Jr., 424 So.2d 734 (Fla. 1983) ", 

and in The Florida Bar v. Lord, 433 So.2d 983 (Fla. 1983)~' 

In the instant case the Respondent has continued for 

some seven years since his termination with the subject '. , 

estate, to praCtice law and render public service" withoU.t ' 

a complaint. There is no indication in this record that he ',' 

will ever again be derelict in his practice of law. The' 

record reflects he has suffered severe mental anguish and 

remorse. He has been and will be severely punished as 

this case becomes public knowledge as well as having suffered 

more than $53,000.00 of monetary damages plus the additional 

costs assessed in this action. 
~ • :!. c ~ .~ 

There is po question of frau~;.iint!tis':'C:a,se 'b:r-?t\at the 

penalty payments. 

And, there is no question t1:l:a.,"i-"tM.";:~;hs;lS );>~E?J:). f,ul.;l., 
. ~ 'p P: ~. :.l.co ,,~.. . - ' 

reformation and rehabil!tatld'n by 'the . Re~~ondet1t'<. ;.':: 

B. Disbarment is the Extreme Measure of Discipline 

, Long before the case of The Florida Bar v • MurreLl. , 

supra, it had been clear that disbarment is the extreme 

measure of discipline. In Murrell, the court said: 

Disbarment is the extreme measure" of discipline. 
and should be resorted to only in cases where ' 
the lawyer demonstrates an attitude or course of 
conduct wholly inconsistent with approved pro
fessional standards. It must be clear that he, 
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is one who should never be at the bar, oth~rwise
 
suspension is preferable. For. isolated acts,··
 
cenSure, public or private is more appropriate.

Only for such single offenses a$ emhezzelment,
 
bribery of a juror or Court official,and the
 
like should suspension or disbarment be imposed,

and even as to these, the lawyer should be given , .
 

the benefit of every doubt, particularly where
 
he has a professional reputation and record free
 
from offense lik~ that charged against hi~.
 

(Emphasis Supplied) 

Clearly, in the instant case there is no dispute that 

this is an isolated case, and that. the Respondent should be 

given every benefit of doubt ~s to the principal matter in 

contention (tho\lg'h not excused) that the heirs knew of the 

commingling. 

Disbarment and suspension of an attorney should not be 

imposed lightly. The Florida Bar v. Wendel, 254 80.20. 119 

(Fla. 1971). Not only a wrong, but a corrupt motive is 

required to.be present to authorize disbarment. The Florida 

Bar vofhomson,supra. Here there can be no claim by anyone 

that there was a corrupt motiv~;,. ~?n~s w~r~.~aid.(~othe . 
'~:::_ ' :~ ~ ~" . ,;~_~ ; ;..:~.". ",., , "f ".:' \ 

heirs whenever requested, and all. estatE!! ;fun.d~ "Yie'~jn paid 
,". ,_ ,;r-<: -\;- .,- '. > - H " " ,.' ,""'~ • -- ~;:;;:. 

long before the commencement of disciplinary !o?roceedings. 
> ,;:,: ' •• ",.~~'.'-~~'••• •• , ,~: •• :>~. , " ~ ;'-:1' ~"'._~:_:..:";\ ~ ~~>.~~ f:~~:~ .~ ~--~~ .< 

The Court in the Ruskin"cape tq~nd' th~t:;~~e;~c~~~ation 
. >~, '",- " ","./' ;r••.• ,,··, ..c $r,:" • ," to..... '.; ~.->r·· A.~ .... 

of disbarment was unduly seve~e, decreeing a six month 
.. J.-. ~ ~'i. '~-" i, '!Of : ''t., '~', r ~', -, '!"-.
 
, .--.; 

: 

,-: ; .:: :: :',~ :; . t~ '.~' ~ : ".' _: ~ ... ~...~
 

suspension. In this case t.ner-enaO' been a commingl-ing·
 

of funds of numerous clients, not the single isolated instanc~ 

a.s here ° The Court in Ruskin made reference to restitution· 
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that his offenses will not likely happen.again" .. In the 

instant case, there was no question of restitution, as all 

funds were paid. 

In like :manner in The Florida Bar v. Oxford, 127So.2d 

107 (Fla. 1961), and in The FlorIda Bar v. Dunham, 134 So.2d 

1 (Fla. 1961), the Court had before it in both cases numerous 

instances of separate violations of the C~nnons of Ethics, 

but the Court recited that extreme punishment would not be 

meted out, even where only partial restitution had been made 

and directed suspension.. See also The Florida B,ar v.Thomson,. 

supra, which recognized the need for a corrupt motivet6 be· 

present to authorize disbarment and p6in~ed out that disbar~ 

ment was the extreme measure, citing again the Murrell case. 

So, too, .the oited case of Pahules, supra, which listed 

the three criteria to be considered, pointed out that the 

Bar-sought disbarment Was too extreme when the misconduct 

was commingling funds, was accompanied by evidenceof.rehabi-. 

litation and repentance, and even where it was not an isolated 

instance. A six month suspension was directed. 

This case also cited the Murrell case where the court 

had held that ~for isolated aots, censure, public or private 

is more appropriate" .. In the instant case there was an 

isolated act. 
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Again in the case '~i The Fioiida.~at-r-.v. :i~rey'd.::;~-f8 So. 2d 

;~ :;.. "..... :". ,';.:" ";"~- 1:' .! "..or... -"t <'......""., 

783 (Fla. 1980) ,thi$ CO\l:t;'t disagreed with the recommended 
" _ J f ~~ "" ·:'-·1.~;· -'>'., ~:.: ,,;',-.-: .. :::', "~' :', ~', ,::,:.~~~. :\, ". : ._ 

disbarment as beingt'O-o ~severe,· po-il'l.ting iQ-uethat"-;tn'e client" 

had not suffered. The Court points out cases in which" 

there had been a conversion of funds; the Court pointed out 

that each case is to be handled separately. 

In The Florida Bar v. Felder and Berman, 425 So.2d 528 

(Fla. 1983) ,the Court denied the request for disbarment-, 

believing·such a determination was inflicting an extreme 

-penalty under the facts where there had been a commingling 

of funds and where restitution had occurred; and-here no client 

was actually "hurt". 

c. Impropriety of Commingling of Funds 

One of the leadingcases·involving the penalty. for
 

commingling of funds is the cited case of The Florida Barv.
 

Ruskin, supra, where the seriousness of such commingling is
 

pointed out. But in the Ruskin case the punishment under
 

those facts, where there had been restit.ution and every
 

likelihood of rehabilitation, was a six months' suspension.
 

In the instant case it is respectfully suggested that 

there was no need to have restitution, since all funds had 

been delivered to the heirs sixteen months before any question 

arose. The only funds thereafter involved was the penal~Y 

assessed against the Respondent for having commingled the 

funds, as recited in the Statement of Facts. 
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In The Florida'Sar v. Hoffmcln, 107 50.2d 137 (Fla. 1963), 

there was a three months' suspension for commingling.' In 

this case there was, .also a forged endorsement. Also, in 
. . 

The Florida Bar v.Randolph, 238 So. 2d 635 (Fla. 1970'), the 

attorney misused funds for personal purposes but with no 

larcenous intentlon.. Th.:i,s record is devoid of any suggestion·
.- - '.'. 

of larcenous intention by Respondent. : -. 

In Randolph, supra, the Respondent pointed out th~more 

than six years that he had been exposed to the agonizing 

order Qf investigations, charges and hearings, and s.pa.ke 

of the embarrassment generated by the charg~s. 

In Randolph there was no dishonesty, ,though there was 

a transgression and misuse:offunds. There were a numb~r., 

1:c.' '"'''''','. , ,';""_: ,t-'-' ,'.t. ~" .. _~_ _' . - ~ 

of instances involved. And' it: was:P9;Lh'b~d o~t;: t.hah.~~twas 
~ ,,:: J .:: . ~ ';'., ",:~' -- " - ~<' 1.,-""'§'..:i~' :-,~ . 

over ten years since the alleg~a.··mf~60hd.u~tnadodcJ~r~d. 

The record reflected the': '¢-el):a5i11:ba£tJol1 ot~RahdcHph an~)'hriJ 
. " '. " . .'~ • ::",< ~-' ~.•• ":!. :; .'{:';~.- ~ ~~ ,: ;~~'''~~~j)~~ '~ f~ 

acceptance in thecommunlty as an e'tl1icalprabtitfo:nei":' . " 

The facts of this ca:se- are ver·i~i:in$..la~' ;eo·R,nqpl:p.h~· 
.."'! ;.. > '",:'. ~ '.. ~,;_.}' ~".~:,-t '~t.. 

supra, in that it has been more than seven years since, the 

alleged conduct occlJrred. The record in this case as in . 

Ra~dolph shows that highly J;:'eputable judges and laymen 

testified as to Mr. Roth ',s rehabilitation and acceptance in 

his community as an ethical practitioner. In RandolPh this' 

Court issued a public reprimand, suspension for ninety days, 

and payment of costs. 
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A reprimand was directed also in the case of The Florida 

Bar v. Reese, 263So~2d 794 (Fla. 1972) ,in which there were 

several separate breaches indifferent Will cases, and where 

commingling and misuse of funds was involved. 

There had been a previous qase against the Respondent� 

in that case but inasmuch as the commingling took place in� 

the same time frame, the court restricted its punishment� 

for the offenses to a reprimand.� 

In the case of The Florida Bar v. Weaver, 279 So.2d 298 

(Fla. 1973), where there was a commingling of funds and no 

defense, and where there were inadequate bookeeping records 

kept, the Court reprimanded the Respondent. Also see the 

cases of The Florida Bar v. Boyce, 313 So.2d 708 (Fla. 1975); 

The Florida Bar v. MacKenzie, supra, two separate cases of 

commingling, and there was a six months' suspension ordered, 

and the case of The Florida Bar v. Pahules, supra. 

A public reprimand was ordered against the Respondent 
~'.

'in The Florida Bar v. Horner, 356 So.2d 292 (Fla. 1978), 

where there was commingling of clients' funds, with no 

intent to defraud. In that case, the Respondent believed 

that he had the consent of the client to so commingle, as 

did the Respondent in the instant case. The Respondent here 

recognizes that even with such consent, the commingling was 

improper. 
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.~~"<.,.~ . '.. ,' ....~f:~ ~"', \. {'''t ,,"';".._~: ':' ~_~~ 

In the ca.se of The Flori"9.a 'Bar :v. {P~~tt+.!'/36,~):S~~~d <: 
, ..j "7:~" :',. \...., '.. ;' 'a.: '<~::. :' ~ ....,~ 

353 (Fla. 1979); and wit:tf'no appearance of the Respondent it 
.::', ~<:;\";.- "~> .. ' .:. .~.- ,:-, ".; ',~. ~~. ,i.'-';'·~~: ~... ' . ~ I',' 

was agreed that a suspena;fan' Wi:lS' prope:e" r·{Tf1e: .J~te~d ~ga.~, 

supra, also provided for a suspension, not a disbarment. As 

did the case of The Florida Bar v. Bry_n,396 So.2d 165 

(Fla. 1981), where there was a commingling, and no econQmic 

loss to the client, and where there were inadequate records 

kept. 

A public reprimand was directed where there were 

mishandling of_trust funds and inadequate records,-where 

there was no prior disciplinary action. SeeThe Florida 

Bar v. Golden, 401 So.2d 1340 (Fla. 1981). While in The 

Florida Bar 
-.
v. L~e, Jr., 391 So.2d 921 (Fla. 1981), th~ 

clients funds were used for personal purposes andther~ ~as 

a commingling of funds with the punis.hmentbeing a three-

month suspension. 

D. Repayment of Funds Commingled 

A number of cases involving commingling of funds 

reflect that where restitution has occurred this will be 

considered a mitigating circumstance. In the case before 

the court there was no reason for consideration of "resti

tution", as all of the funds of the heirs/beneficiaries had 

been paid in full long before the Complaint and~ be~ore 

the controversy between the parties arose over the claimed 

interest, attorney's fees and theIRS overpayment. 
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In the case of The Florida Bar v. Brown, 111 So.2d 

668,. (Fla. 1959), a corruningling and restitution case resulted 

in the disapproval of the requested disbarment. Here the 

Court pointed out the unblemished record of the Respondent, 

his restitution and contrite attitude. This was also present 

in Ruskin, Randolph, Pahules, Hartnett, supra, and in The 

Florida Bar v. Pincket, 398 So.2d 802 (Fla. 1981). 

In Pincket, supra, the Court denied the disbarment 

and ordered suspension. In that case there were various 

instances of misuse of funds though only a partial restitution 

made later in the proceedings. 

The Court pointed out that it was confronted with 

discretionary penalties and the philosophy that where a 

specific penalty is not expressly mandated, the Court will 

take consideration of the element of restitution in consider

ing the appropriate punishment. 

The Referee in the instant case misunderstood the facts, 

constantly relating to the question of "restitution", and 

repeatedly inferred that there was a question of restitution. 

Not even The Bar suggests that there was any question of any 

funds being withheld from the heirs/beneficiaries. And in 

fact, the civil litigation which ensued and Which disturbed the 

Referee and apparently influenced his determination in this 

cause related only to the penalty funds and not to any of 

the funds entrusted to the Respondent, the receipt of all 
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having been acknowledged by each of the heirs and by The Bar 

and by the successor attorney for the heirs. The Referee 

apparently did not understand that all of the ,estate funds 

had been delivered to the heirs, confusing these monies with, 

the penalty assessed against Respondent. 

E.� Client Not Hurt By Actions 

Another of the mitigating circumstances considered 
..... 

by the Supreme Court, and which was disregarded by the 

Referee, is the mitigation implicit in the question whether 

the client was hurt. 

The Respondent constantly repeats that the conuningling. 

is never justified or excused butthe....case law... ·.suggests in, . 
,,. ~.	 :. "0 ~ (~ •• : .; z ; ~;~":'.. :.~~'~ . 

many� cases cited, that wh~t~ $uch ~b~ip~~~ng:~i9 not result 

in harm to the client...s,lJ.cb ..fact should..pe .take,n into CQnsider~ 
, "': 7 'e.,: ,,' ':..:~ " ,,;. <,I " :''> ,",', >,,-' '" . 

ation in considerin<1 mit~gat-ion:~nd' thQ,., pl1'n.iE:l1iineni: b$,t'n.9 
""••' ",.w',> , • ~ ..~:., ~~ ~.' ~:'. - .,': ~' • .J 

inflicted. 
'\ "or~,~ :-'� ", " ~ ~'., 

.... ~ .. 
Such was the dete:b~iri~tion'in "The ~~ldri~~ ~ar·'G'~·Breed., 

supra, where the conversion of funds to the use of the' 

Respondent resulted not in disbarment but in a suspension~ .' . 

The Court made it clear that in similar cases, disbar~~nt· 

had not been ordered, even where there was a conversion of 
" 

funds by the Respondent, which.did"not occur here. 

The court in4icated that the client had not suffered 

in the Breed 9ase,supra, and that each case had to be 

handled separately, but "to' to'tally ignore these prior actions: '. 
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• wo~ld allow caprice to substitute for reasoned consideration 
.' .~)O

of the proper discipline u
• 

considered' in the Bryarf',c'as~l,'s:qffa ~ ··w1?-.er~'::a i$U$peJt~i¢}:i:'w~.~ 
. . . ~', ~ i ~,.>". ~~ • .t.:. ,'.w, ". .: :" ._;. J,.: .•'~-::".. -.~. ; ~.".> 

l.mposed and l.n the FeldeX: ca'se, '. sup·ra, where no l:osS'\oHlS"'? 
'. {~-.. - -'. . :~ "''''; .', ~ ,~ ,: "; •.i!lr.sustained. " ~., 

~ • ~.:I--'': ... 
.......... ,� . ! •• ~: ,'; ...#',' 

F. Isolated Instances and cumulative Misconduct 

Again, in considering punishment to b~.imposed, 

the Courts have in many cases indicated 'that theY will treat 

an isolated instance in a different manner than cumulative 

or repeated acts. It is important to recognize that this 

present cause is an isolated instance in a lifetime of fif~y' 

years of practice by the Respondent. 

In the case of The Florida Bar v. Baron, 392 So.2d·13la 

(Fla. 1981) ,there were a number of separate instanc4its 

involVing disciplinary action, but the Court still said, in 

imposing a 60 day suspension, with later, probation, that: 

"In supervising the discipline of lawyers, this Court deals 

more severely with cumulative misconduct than with isolated 

instances of misconduct". 

In the case before this Court, the Referee failed to 

take into consideration the fact that this was an isolated 

instance, and while making a passing reference to such fact, 

he did not take this into consideration as a mitigating 

circumstances in his recommendation of disbarment. 
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, r -:'''''' . 
'i. ' too",� !� 
: r - ~:,.,.,.l' [' / " ,'·V 

~., . 
~ 

It was in the Mur;J:;QJ,.l. ca~e., s.uf?ra, .whe;re,th(i.;. cou+,t.,., 
: ;,� . ",.' , :::.' ;:. .' ~., " \ {,~ ; ~/,� " 

enunciated the principJ;.~ th:~t ,~vetl 1Vliere·.th~.~~ ~re ~,~};Ii!c 

separate cases, each vio;tat.:tve!"pf~h.eCod~o:l;:sthics,. ~
 
i '? ,i,. \' ;,: '~';: r'i : ~ ~ : [' ~\ :.,: ',;~} ,.�

disbarment was too severe"'ancf that: ''''ror' isolated 'acts'., 

censure, public or private is more appropriate". Sotoe 

in,the Dunham case, supra, where there were six Separate 

misuse of funds of various clients, the Court did not 

approve disbarment. 

The Pincket case, supra, also involved various instances 

of misuse of funds and disbarment was sought, but a suspension 

was directed even where there were mUltiple misuse of funds. 

The Court does ••• deal more harshly with cumulative1I 

misconduct than with isolated misconduct". The Florida Bar v. 

Bern, 524 So.2d 526 (Fla. 1982). We have an isolated instance 

in this case before the Court~ 

G.� Cooperative Attitude 

No one has suggested that the Respondehtwasnot 

,fully cooperative with The Florida. Bar. 

From the first instance the Respondent has admitted the 

cOmn"lingling of funds and admitted inadequate records were 

maintained. To be sure the Referee would have preferred 

that the Respondent acknowledged some "excuse" for the 

commingling, stich as bad ,health, drunkedness, gambling, 

financial problems, or some other explanation, but the 

Respondent refused to attempt to falsely explain the commingl-. 
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ing and lay the blame therefor to any of these reaSons. He 

consistently explained that the truth was that thecommingl,ing 

was improper but motivated by his desire to preserve the 

funds for as long as possible for the heirs so they were not 

quickly spent and dissipated, and that he did;sowith the 

knowledge of the heirs. That was his explanation, and 

remains so to the present time -- but is not intended as an 

excuse. 

The Referee found this explanation unacceptable, not

withstanding it was the truth. In all areas' the Respondent" 

cooperated with the investigation to the extent that he had 

records and files; ,this should have at least been considered 

in miti,gation by the Referee, but it was not. The Florida',' 

Bar v. Bryan, supra. Also.see The Florida Bar v. Pincket, 

supra. 
:*,""'Y.~. ".~;;.>_ r~'CC ~ /'. ~''''''tj.. 

H. ,Excellent Record of ~~1:5li!,:':S~:4ce ~ ::~,~~ /',' ~ 
, ... ,'.,> ':' l- ';' ... '.c ,;,J', j.l!'.'\. ..... .;r" -':t. 

In submitting oneself'lo"tffeB'ar' 'fof"'peimi'~sionto 

'. ". -" ,-.~. ";"'.:'''', .'" ,.,. ."" : ..' -, .,;..~~

practice an individual, "it' Ls,fel£::, 'tlho_uldpave 7a~'desiX'e )t:d 
~ ~' '-' :: ~ -"':~ ~: J.;~,~ '- ~-) ~ ~~.:.~ ,~ ~. : ..•• - /' ~".~- . i·':~· }.~:~ ~ ~"-~~ '._ 

render public service. '1'his is "exeI'fi!51if ied"1)y' the phbl:ic" < 

service of the Respondent', p,r6bably kqne t~thani ~~'~; vil~' Ittajor';" 
. ' ",_' -", ..' ::.00:,' "'~~ : > .-;.1 ~ ,1:' '>, .... ' .~-,,:.;~, ~'1.'?~.;;.,1 ~~-

ity of the members of The Bar. A lifetime of altruistic 

service to the co~unity has been the lotqf the Respondent. 

Respected for community service, nationally as well as 

locally, such service deserves consideration by this ',Honorable 

Court. 
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It is uncontradicted and the record reflects that, 
....-.. '. , 

over the years, Respondent rendered exemplary pro bono 

efforts to all important institutions and causes from the 

South Florida United Cerebral Palsy Association which he 

headed, to the Jewish War Veterans; from the Miami Heart 

Institute, where he gave countless hours of pro bono leg-al 

work, to the religious institution he was associated with; 

from the municipality in which he was a commissioner and 

Vice Mayor, to the national leadership of the Anti-Defamation 

League of Bnali Blrith, where .he is still a life member of 

its National Executive Committee; from the State Department 

Commander of the Jewish War Veterans, to countless o,ther 

community organizations to' 'Whi6h h~··lept.b,i~ pro bono talents, 
.',. - . ~ , Ii ~". .. 

",", -. 
and continues so to do. 

This ,work. and' servi¢es,E'$ho~ld. b~:'c~l¢~;der~dl..h;'~!tiga- ' ," 

tion of the recommended pU~i"~hrli~ht..ri;is- iervioe'~as;-: 
acknowledged by the Refek'¢e," bUt:w~.Fi~nat.' 9J.}J~D anY. donsider

.,1.. "~. ,."~"~.'" ;"., : "t' r;,/./. ,~:. -'-. ~, ."'.,-.... . 

ation. The Florida Bar v. Richardson, 242 So.2d 706 (Fla. 

1971), and The Florida Bar v. Lord, supra~ 

The Referee, early in the proceedings, and without any 

provocation by the Respondent or his attorney, announced 

(T. Nov. p. 18): 

"If� you are ready to proceed to trial, we can 
put on part of the' testimony today. If!-1r. 
Roth is'not in a position to call on all theSe: ' 
thousands of people he is going to have traipsing 
through here -- We are going to go to trial •••• 1,1 • 
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There had been no intimation that the Respondent~o~ld 

call a host of character witne.s,srs., To. be sl;l.~,e he could have 

called literally hundreds of th$, fl\~"~t 'iprpmi'i.l1~li~:rhembers of .� . . ~ ~-' ~~~~ 

the Florid~ community Cl.llQ...,BFr " anp. l1ational, ,l~~d,ers a s }ve~il 
, • ,"', ,.'" ".. ' " 'v' .:,' : •.•• • ,,'." 5 ~ ¢..; 

who would have gladly te:stiried :to ,his'axc~J.tent :qll~r);rc~",~"~ 
.. ~_. '..... ".' .. . "~ '._' .-.-- ... ,... ~JII'".~..._,~ 

and their confidence in his a~~~~~y. t9 r~~~~r o~~~ta~~~n~ 
• _ ~. !:' .', ':, ' ),l _ .. ~<_ o?*"-._... _. 

and honest service to his" cliehts'ahd to' 'The' aar ;<ali)}~tf, , 

as to the community. 

lie elected instead to call upon the three jurist.s'~nd 

his spiritual leader to attest to their confidence at the 

present time. in the Respondent, even to the extent, in ~'light 

of all the circumstances of this caSie, toutilizehis'sf;!rvi<::es 

and have confidence in him handling their estate. 

Such testimony, it is submitted, should have beencons~ 

idered under applicable law as mitigating, and important. in' 

reaching a recommendation by the Referee. It atte~ts to his 

rehabilitation, furthered by the fact that this isolated 

complaint was the only one in more than fifty years and 

remains the only mark against his record of service. 

The kind of exemplary life he has led does not excuse 

professional misconduct, but in the words of this Court, 

in The Florida Bar v. Goodrich, 212 So.2d 764 {Fla. 1968): 

"However, it does tend to suggest that an 
individual so committed and so oriented, 
professionally is not likely to do wilful 
violence to the ethics of the profession .••• " 

..~. 
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~~ ~".';'" t ~ 

I. Unblemished profess1o:hai>R~c~ra" • 

one has 

So too' do tHe":-edregolpfJ 'qas~~ :8.tig~¢t..tha ~'~~~~e '. 
: , \ :~ >:'."' :.: -. :(>-.~.~ ~ .; '~ -~ ~- ~'. ;-;' : (-.,.;;.\ ' ~:~~ 

an unblemishedrecotd as a.n'· atto'Yhey, corl!sid~'ra't1"on 
." ,. if, '. ,J' .... .. .. ~ -"Ii "'. :.; " .•~ < _ .'1-...". ',- .~. _ < 

should be given to that ,fa"Ct,,.in dtet~rra~rl.iilgl,difsb,ip).i~apy 
, ~~,., .~.~) .~., ':, ;', ~ -. ~ l'~ 1- -';,~ :t~> .. ; ~; ::fi~" '~'--" 

action £or an isolated instance of dereliction. The Florida, 

Bar v. Brown, 111 So.2d 668 (Fla. 1959). In the Brown case, , 

disbarment sought was not approved, this Court saying: 

However, in view of reSpondent's unblemished 
record prior to his derelictions in 1955, th~ 
fact that he made restitution to all of the . 
complaining witnesses, and his present contrite 
attitude, we are of the opinion that the 
respondent represents suitable material for 
possible future rehabilitation ••.. 

In the instant case it is respectfully suggested the 

passage of years without any other complaint reflects that 

·e "., . 

the rehabilitation of the Respondent is complete and secured.', 

This court has consistently considered the disciplinary 

history of a Respondent, "as recited in The Florida Bar v •. , 

Bern, supra. In the instant case, all parties, in.cluding 

the Referee, agree that there has been no prior dereliction, 

over the past fifty years by the Respondent and,the'evidence 

isclear that ,there is no likelihood of future dereliction' 

by him. 

This principle was enunciated in the Murrell case, 

supra, and in the Richardson case, supra, in which there were 

no prior charges against this civic leader and successful 

lawyer. 
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In the case of The Florida Bar v. ~,358So~2Q 4' 

(Fla. 1978), there w~re a number of counts against the 

Respondent arising out of the same estate. The Court found 

mitigating circumstances to reduce the recommended disci

plinary action, the Court finding: 

Respondent was admitted to the Florida Sar 
in 195Band has no record of any disciplinary 
activity prior to the present disciplinary 
proceedings. Furthermore, counsel for the 
Florida Bar and the Respondent reported at the 
bar of this Court that there have been no 
subsequent disciplinary charges filed against 
respondent. 

In the instant case, Roth was admitted to the Fl.orida 

Bar in 1934 and had no disciplinary activity prior to the 

present disciplinary proceedings. The record shows that 

there has been no subsequent, disciplinary charges filed 

against Roth since. 

The Court in ~, supra, rejected the Referee's recom

mendation of disbarment and ente:r'ed on~o:ff';a ~$usI?eri~ion. 
• < :.'~ if. i ~. _. "v',_ " .} ",;;;~ l,. 

See also The Florida Bar v. BrYel!!', suprcr; 'Whe're tha're had 

been no prior disciplina.ry. reporcL, ~,' .:':' {'\ .;':': (.') 
• " :4 ..:::;.'" "-,. it ....., .. 

. '~L ;:.. " . ~ ~ _" .. >-", :,' ,~ ~'" ,5 "~. ".: '::~ \. ~ ~~ ~ 
The'Referee here failed to givethisp:rinci:pl'e"'·'bf:,,:.l:aw~>, 

oj. .,-"", 

" f.and the mitigating circumstance,' any con.~id~ra~~o~. r or, 

:: ~" :~ ';. ~ ~ ~ '7 ' :','1' : ]',. ?:~ ~:.::} '\~: /' 'j;o~~. • 

J. Respondent's Remorse 

Probably the least understood of all of the 

erroneous findings of fact by the Referee, and particularly 

his appraisal of the testimony, is the Referee's su'ggestion 

that the Respondent showed no remorse. 
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..~ ," .' !._' 1 ' Y." ,"'. 
0(';.'" ~ ; ;'.'
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That is an incredible assumption, since there can be 

and could not be, a person more remorseful than is the 

Respondent. This was evidenced not only by his demeanOf 

before the Referee, but in the testimony before the Referee. 

It is believed that the Referee IS diagnosis of no remose,

and th~refore, no mitigation, is because the Respondent 

refused to acknowledge before the Referee that he had some 

excuse of a personal nature for the dereliction and commingling;

and the Refereels obvious desire to read noremose intO-the 

Repsondentls insistence that the heirs knew of the commingling.

There was never an excuse or justification for such commingling 

by the Respondent. 

The record does not disclose, but the Referee must recall, 

that during the- testimony of Rabbi Irving Lehrman, the 

Respondent was so distraught and upset that he had to leave

the hearing chambers because of the obvious emotional trauma",. ' 

of hearing his spiritual leader defend his reputation 

(T. Dec. p-. 87-95; APP. 17-25). 

Likewise, the record reflects the constant expressions-

of remorse by the Respondent, of his inability to sleep, 

his embarrassment, his chagrin, the years he has lived unde.r 

the cloud of these proceedings, all of the repentant spirit 

of the agonizing order of the investigation, charges and 

hearings (T. Jun. 1984, pp. 193-195; APP. 8-13). 
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These were believed to be mitigatingcirc\;lIDstances in 

the case of The Florida Bar v. Randolph, supra. The Court 

in the Ruskin case,' supra, ref~:t_l:'ed'1;o'"tper reJ2~ntance of 
~'_' .' '" ~~ :~' .~~ ~ ~. :~: /' ".:.; -':'. .':<l,-,~~ _ .,' 

the Respondent there. And in the Eo~\~6as.a; ,4ttpra',-J;eference 

is made to the acute pe+':Sona,leltll9ar,:t"a'ssme~,~"and.per$o~·;;;,'~. 
-~:"- . \ ~' :;' ~~> . '~~;~- '.'.::" >~ . ~ 'f,~\)' ii; \:j</-::'.'-~_ f;f~ 

tragedy resulting from dire invest'igation aug Q~r11e1i ~~J~ 

.,Bar. .••. " _~. -1 '''J#~ ~',j. ;;. r " -~ ~'-:..,,:, ~-;'~'" ;.\ ..__:- ~.,,_. ,..~.. ~. 0:) 

Here there could be no-'~o~e "~~mosef~l p~r~c5n th'a~',;'ihe 

Respondent, and suchconern should be a consideration for 

mitigation in this cause. 

K.� Determination of Disciplinary Actio.n By The 
Supreme court 

The case law reflects that while the supreme Court 

will examine most carefully any dissent from the facts found 

by the Referee, it takes upon itself the determination of 

the disciplinary action to be taken. 

In this case before the court, many of the findings Of 

fact by the Referee are disputed and many facts of great 

importance and necessary for a determination of the case 

and particularly the question of mitigation, .were,no:teven 

referred to in the report of the Referee. Reference will 

be made to some of those matters in the next portion of the 

ensuing Argument. 

The Supreme Court makes the decision as to the 

discipline to be meted out. The Supreme Court does not have 
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to accept the conclusions of the Referee, or his recommend

ations. The Florida Bar v. Scott, '197 So. 2d 518 (Fla. 1967). 

In the case of The Florida Bar v. Wagner, 2la So~2d 

770 (Fla. 1968) ,it was obvious that the findings,o.f fact 

by the Referee are distinct from the recommendations of the 

Referee of disciplinary action to be taken. HS'rethe·findings 

. of fact in important areas are disputed ,and underanyanCi 

all circumstances, the recommendations of the Referee are 

inconsistent with all of the reported case law. 

II. 

THE REFEREE ERRED IN FAILING TO MAKE FINDINGS 
OF FACTS ESSENTIAL TO A DETERMINATION OF THE 
VALIDITY OF THE RECOMMENDATION'S OF DISCIPLINARY 
ACTION. 

A. The Referee made Findings of Facts which are not .� 

supported by the record as follows:� 

(1) Paragraph 20: There is no testimony that the 

Respondent misappropriated or conyerci;ed, ..any fun.qs tp, his 
~ J>~_:~, .;- \;~ .,':"' ... " t~' -t ;:~<; ~. _~ .•~_ ~.. '_'::"~'} :-:� 

personal use. It is undisputedj. 'tbqj;,.alJ;.·.'f~n~!twer¢/, paid� 

to the heirs/benefiCiari~aa,1? they ~e.~uested ~uch t:pnds,.. ,.... 
'~-",.~. ,.. .: ... r •• , ;,. :.' ,", ~ of. ~ _ 'lo f 

(2) Paragraph 2.2: .'"~~ te~tiffibny' ~6~~: ~.;~; di·sp~¢.e 
,... ..,,)0, ~"')"., • j. ','.~ 

that the Respondent advised .th'a.t ,ttl-e., i.nsu.rance"p.:r;Qge~q.s". would 
. ~"'. - . ~ d :: :~-f~_ -J..., ~~,./ ~~ ;'¥r: :;" /";;\' . ' 

be treated as estate assets' aria. "had to t~~depOlfit~d i-bto- -the 

Estate Account, but rather that said insurance funds would 

be handled in the same manner as the e'state:funds, as foGnd 

in Paragraph 25. The disputed testimony was that the heirs 
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knew the funds were being commingled by the Respondent~, 

(3) Paragraph 25: The record does not substantiate 

the suggestion that the Respondent misappropriated or.conyerted 

any funds, it is undisputed that the funds were available at· 

all times when requested by the heirs. 

(4) Paragraph 30: The testimony does not show any . 
" . .' . 

conversion or appropriation of any funds by the Respondent .. , 

(5) Paragraph 31: The testimony does not disclo~e 

in any area that the Respondent said that'he was preclud~d 

from distributing any of the funds until the estate was. 

closed. ~his is obviously not consistent with the constant 

payments to the heirs during the administration and their 

receipt of all funds prior to the estate being transferred 

by the Respondent to the saccessor Aamin1stratQ~. 
" ..,: '.., ~; '.. ",. ~-:; /{.' ", 

(6) Paragraph 33:Tne mon'ies were"pC!'id to the 

heirs at all times-;llat' ..the~tl:'e~e,~te.(t sa~v .~d t1;.he~:e~ was 
. ~. t ~ ~ ':, ~ . -j i~'<,., ~'-'" ':~ ,:~_. ~ ~:~; ~t ~i~~'.·:~ k, .'. ..._~ ,; : ;.~'. :, ::. 

no testimony of any "nu.sapp:topr:i:ationor co:nverslOn 'o'f ~the 

funds. 

Further, the Referee misunderstood the nature 

of the civil litigation. It not only was not "protracted 

civil litigation", but was not filed until December 22, 

1978, and served in January 1979, some sixteen months after 

all monies had been' paid to the heirs. The Referee fails 

to disclose that this litigation did no~ involve any estate 

funds or insurance proceeds , bu.t only the penalty to be paid 

.' .,:'
'. ~ . 
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by the Respondent for interest, IRS surcharge and attorney',.s· 

fees to the successor attorney. This is acknowledged by 

all parties, but not recognized by the Referee. 

(7) paragraph 34: The lawsuit brought by the heirs 

was filed in December 1978, more than a year after the date: 

sU9gested by the Receiver and did not involve other than the 

penalty above referred to. 

(8) paragraph 35: The monies referred to herein 

had no relation to any misrepresentation and was deposited 

within two weeks thereafter and never thereafter used except 

to pay such monies as the heirs desired •. 

B. The recommendations of guilt by. the Referee are 

contrary to the evidence in the areas referred to in the 

foregoing Paragraph "A", and involve no conduct as referred 

to therein by the Referee. All parties have agreed that 

there was no damage to the heirs. 

c. The recommendations of the Referee are not based 

upon the facts elicited in the testimony. There was no

evidence of any misappropriation of any funds, all funds 

being available at all times. This is uncontroverted. 

The recommendation suggests that there are no 

facts in mitigation and that the Respondent showed no 

remorse. The prior recitation of facts within this Brief 

with references to the Transd~l'pt;C'of<'tha:'";re,<::'ordCl.:nd Exhib;its, 

and the Appendix, shows c1eat,ly" ~fr~~ "··~~eF~e~p;~~~.~ shoWed 

'~~:~( '0';
1 .. .r 
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·.e'� 

r--------""'I'r-----------------------__

extreme remorse, and that the facts in mitigation just were 

not considered by the Referee. 

D. The Referee erred in not referring to or making 

reference to or considering the following facts, whether in 

mitigation or otherwise, presented in evidence: 

(1) The Referee makes no reference to the constant 

and� consistent payments of all ,f''llnd~,e~,usted~to'Ret:lpondent 
: :~--;. .:'/:'.: ~_,." .; £" ":, f;::;~; ..; ft"'~ 

made to the heirs over the entike:; peridd:bf"'the; Ad:ttiitilistration. 

(2) That the ~e:;!P~P:d.eni;-.,p~~d~s:~~, ~~n~lrr.l~~ ~~ 
t ~ '1:, ~,"' t: :,. '. .,: ~ ~!'(7J::J ~ ~ .'~. :- t', ': ~t "," " ~- .""~''.p~ f :":~ 

of $53,061.51, from his personal,fun~$, be~Sj\pf:;tha.~-~;L~,,' 

coltUningling, this being o~r	 aha. abover~l:~ 1~~~"s~ ~~i~'~;? 
.~ "4'·: i t./,,~ ;. ~;; '1..-;" .,..'! .' _.~: 

been returned to the heirs by September 1977. 

(3) That all funds had been paid to the heirs 

sixteen months before the filing of the civil lawsuit and 

more than nineteen months before any complaint was mad~ to 

The Bar. 

(4) Failed to make findings of fas:::t that at,all. 

times the Respondent had acknowledged that there had been 

a commingling of funds and inadequate records. 

(5) Fails to make findings of fact that the he~rs 

and their counsel had twice acknowledged to The Bar that 

there had been a serious misunderstanding between the heirs 

and Respondent, and requesting that the Complaint .be with-. 

drawn. 

(6) Failed to acknow1edge-' the� undisputed fact that 

the� only controversy between the parties was ovar the· matter 
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'.'.,•.. 
of the unpaid iilterest,.the IRS surcharge, and the successor 

attorney's fees. 

(7) Fai,led in spite of the voluminous testimony 

to make any reference to the statements and actionS of remorse 

by the Respondent. 

(8) Failed to make a finding that the heirs and 

their succ~ssor/counsel acknowledged the makingofdecE;iptive 

statements to The Bar to hurt the Respondent • 

. (9) Failed to make a finding that the heirs had 

suffered no loss. 

(10) Failed to make any finding of mitigation from 

all of the events which transpired and the applicable law 

of mitigation as follows: 

(a) Al~ of the monies were paid to the heirs 

before any claim was made. 

(b) The remorse of the Respondent. 

(c) Thi8 was an isolated instance of dere

liction. 

(d) The criteria for disbarment. 

(e) The punishment for commingling. 

(f) The heirs were not harmed. 

(g) No cumulative misconduct. 

(h) The cooperative attitude. 

(i) The admission of commingling and poor 

records. 

. . . . 
:.. ~ 

-:3 9;.. : 

LAW O....ICU 
~.. ~.J)oVa :' .... 

81EcONDi.l'LOO.".~ ~H~t: I~TlflEf:' 
~H MIAIfl. ,'-IDA ....,·eM..·· "" 
"" ,Td fa•••,-ea70 '. . 

. -;:' """, .," 



(j) The excellent record of public service. 

(k) The unblemished professional record. 

(1) The punishment already suffered by the,' 

Respondent. 

(m) The .payment of penalty cash of $53,061.5.1. 

(n) The additional cost of the invEH~tigat;i~n. 

': -:. '-, . 
..' .~ ..... 
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CONCLUSION 

The recommendation of disbarment is excessive and 

unwarranted punishment under the facts and circumstances 

of this case. The Referee's recommendation of disbarment 

is contrary to tne applicabl~,.,~lf.Wf"".in.,.similp.z:. casti,S and 
~ t:~:'! r ~_ ~. . r:~ ; ;~: :f-" -,:.J,,~ .:..> 

not warranted by the evidence ~:nq/.Q.~~¢Um~i;a~£es"~~nbefqre 

the Referee. 

destroy an attorney resaectea, iX?-hie: 9PromuDtty."f9r f~1iY 
.I~ ." _~ ~'. :..• ~.'. t ~ ~ ',t'~ -.~ r· ::~ ~_.; :-..~:> ~;,:t 

years as a resu1t of a si.:ngie·· .:i:nc1.dent' wh:lch"'tbere ;'is/ rib' 

indication would ever occur· again. 

It is respectfully submitted that a reprimand, coup1ecf 

with a requirement of providing 500 hours of supervised 

pro bono service annually during the remainder of Respondent'a 

practice, plus payment of costs, would, meet all criteria under 

the facts and circumstances of this case. 

Respectfully submitted, 

GREENFIELD & DUVAL 
1680 N.E. 13SthStreet 
N. Miami, Fl. 33181 
(305) 893-9270 
Attorneys for Re~pondent· 
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··e CERTIFICATE OF SERVICE� 

I HEREBY CERTIFY that a true copy of the foregoing was 
this 25th day of JUly, 1984, mailed to: 

ROBERT D. RONSEBLOOM, ESQ., 
Bar Counsel 
The Florida Bar 
200 South Miami Avenue 
Suite 300 A 
Miami, Fl. 33130-1989 

JOHN T. BERRY, ESQ., 
Staff Counsel 
The F1orida'Bar 
600 Apalachee Parkway 
Tallahassee, Fl. 12301-8226 
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