IN THE SUPREME COURT OF FLORIDA

, CASE NO. 61,410
’(The'Florida Bar File No. llE79M90)

THE FLORIDA BAR,
_ Complainant,
V8.

BURNETT ROTH,

‘Respondent.
REPLY BRIEF QF RESPONDENT ‘., /.
Gt AU
CONFEFIDENTTZ g

= - i A A
! &
i T i O
b P 4 e &
. -¥ ¥
I i
. 2 : D

1680 N.E. 135%h fStreet
N. Miami, Fl.
(305) 893-9270

3 .
Attorneys for ResPon

Law OFFICES
GreeNRELD & DUVAL

SECOND PLOOR - 1680 NONTHEAST 135TH STRRET . .
. - NORTH MIAMI, FLORIDA 33201-0488
TEL 13085) $93-9270 -




Page
Introduction ] ,’“ e e e e e R “ 1l
Statement of the Case
and Statement of the ' : A .
Facts Ce e e ' -2
Questions Presented for Review. . . . . -3
ARGUMENT -
I. THE REFEREE ERRED BY FAILING TO. BASE
HIS RECOMMENDATIONS UPON THE EVIDENCE
PRESENTED, AND MADE A RECOMMENDATION
OF DISBARMENT, CONTRARY TO THE CASE .
LAW . )
II. THE REFEREE ERRED IN FAILING TO MAKE
FINDINGS OF FACTS ESSENTIAL TO A -
DETERMINATION OF THE VALIDITY OF
THE RECOMMENDATIONS OF DISCIPLINARY S
ACTION S s e e e e - 4-11
Conclusion e e e o 12-13
Certificate of Mailing e ee e : 14
g e s E
L T . A
S e N4 L

INDEX TO BRIEF

- J_ -
o LAW OFPFICES
GrzenriELpd & DuVaL
SKCOND FLOOR - 1680 NORTHEAST 133TH ‘Tl!lT )

‘NORTH MIAMI, FLORIDA 33261-0488
TEL. (305) 893-9270




| TABLE OF AUTHORITIES

SECOND FLOOR - 1680 NORTHEAST 135TH STREET
NORTH MIAMI, FLORIDA 33261-0488
TEL. (308) 8939370

Cases
The Florida Bar v. Baker,
419 So.2d 783 (Fla. 1979) .
The Florida Bar v. Breed, ,:,‘Aa::fl ;; I 7;
378 50.2d 783 (Fla. 1979) IR P SRS e
The Florida Bar v. Drizzdin, = .. .
420 S0.2d 878 (Fla. 19821 & ¢ ule e el n
The Florida Bar v. Harris, -
200 50.2d 1220 (Fla. I981) . .« ., . «oe.e o .o
The Florida Bar v. Lewin, * ¢~ = ™~
342 So.2d 513 (Fla. 1977) c e
The Florida Bar v. Ross,
417 So.2d 985 (Fla. 1982) : e e e e
-1ii-
_ LAW OFFICES
GreenFLD & DUVAL

9,10




INTRODUCTION

'Thékquﬁida”Bar,;Complainant,-Will be referredkté as
“TheyFlorida Bar", ‘ 4

" The Reséondent, BURNETT ROTH, will be referred to as g
thé‘"Respondeht"

‘The follow;ng symbols w1ll bewused 1p uhas Br&ef,:

§~(1~

"T. Nov." - rans¢xlpt'of NQQEmber 36.,1983,' 

‘hearing before the Referee, to be fo;lowed by the page number.v'

"r. Dec." - f*TrahSCrlpt of Deeaﬂbér 6,“1983.

-hearlng before the Referae, to be folLowedwb¥-;he page number.

"T. Jan."" - Transcrlpt of Ehe January 5 31984, 
hearing before the Referee, to be followed~by the page
nﬁmber. | |

Exhibité cdmpriéing those specifically inﬁroduced will
be‘referred to by The FloridavBar or ROTH's numbers,.and
composites where applicable.

| "Ref. Rep." . Report of the Referee dat§d 
April 4, 1984. o |

"APP." .— . Referencé to the séparate Apﬁenaix

filed with the Main Brief of the Respondent followed“By,ﬁhe

page number.
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STATEMENT OF THE CASE
AND
STATEMENT QF THE FACISr 5%

The ReSpondent hereby adopts and fe&llggas tha

Statement of the Case and Statement of the Facts as pggsggtad

in his Main Brief flled in thls case.”L';ﬁfvif;
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 QUESTIONS PRESENTED FOR REVIEW

I.

THE REFEREE ERRED BY FAILING TQO BASE
HIS RECOMMENDATIONS UPON THE EVIDENCE
PRESENTED, AND MADE A RECOMMENDATION
OF DISBARMENT, [CONTRARY £Q+THE CASE'

VLA

P - . St S ¥ P P

I . I.I. ., PR R .
THE REFEREE ERRED IN FAELING TQ MAKE - |
FINDINGS :QF FACTS ESSENTIAL-TE A Y ~ >
DETERMINATION OF THE VALIDITY OF THE

RECOMMENDATIONS OF DISCEPLINARY ACTION] ;,
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ARGUMENT

I. ,
THE REFEREE ERRED BY FAILING TO BASE
"HIS RECOMMENDATIONS UPON THE EVIDENCE
PRESENTED, AND MADE A RECOMMENDATION
OF DISBARMENT, CONTRARY TO THE CASE
LAawW.

II.
THE REFEREE ERRED IN FAILING TO MAKE
FINDINGS OF FACTS ESSENTIAL TO A
DETERMINATION OF THE VALIDITY OF THE
RECOMMENDATIONS OF DISCIPLINARY ACTION.

The Florlda Bar finds solace in the phraseology of the
findings of the Referee, understandablx¢ since such phraSeology:'
finds its imprimatur in the initial reeemmendations of The
Florida Bar. |

The Answering Brief of The Florida Bar has not sought-ﬁ
td argue the points raised in the Main Brief of the ReSppndent_,»s:
~as to the applicationrof tﬁe law in the case before the ;

Court. | '
This Reply- Brlef WLlI”addrese 1€self o %ome of the

i

pomnts made, and not referenced tc 1n “the Anewerlng Brief,

, and will dlstlnqulsh cases alted in the*Brleﬁ of Ehe Flor;da

Bar. 1; R ¥“; S B

It is smgnlflcanx that Respandent has never denmed,
even before any Camplalnt was made to The %l;rlda Bar that B
he had not comlngled funds. However, there is no proof of

any conversion or misappropriation of any Estate funds. Thev

- Respondent recognlzes he was wrong, and has from the 1nceptlon~g .

-4~
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of this case admitted‘éhe‘impropriety of‘the withdrawal of .
Estate funds, all of which he replaced and were dlstrlbuted
to the heirs. He has con31stently contended that Euch
was done with the knowledge and approval of the helrs.A

ey wsd g

' The heirs, on two occasions, throuqh thes#éceunselvf

e

5{ e

acknowledged the mlsunderstandlng with the Respondent on
this subject. Yet the Referee and The Florida Bag havegnot
made even a passing reference to the two tlmes ‘that the helrs
admitted there was a mlsnnderstandlng as to the usedofptne ‘
funds (ROTH Ex. "3" and ﬁ4“; pp. 10A and ll;VInitiel;Biief).

Not that this. justlfles the commingling, but. 1f does
sustain the contention that the actions of the Respondent
were known to the heirs, and it supports to some measure ‘
the insistence of the Respondent that he wanted to 1nsure
that the funds would "last as long as possible" (T. Nov,_v
47))_to "preserve" funds (T. Nov. 45, 59), and "not tof‘
dissipate the funds" (T. Jan. 185). N :

There was admittedly no investment of the funds in an
interest bearing account. The Respondent did éeknowledpex‘

the obligation for interest and paid all claimed interest

" to the heirs.

Nowhere in the Record is there any statement by any
heir that they were told the funds were in an inﬁerestf
bearing account. . The citations of transcript references too

the interest beering accounts in The Florida Bar's Brief
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reflect only one instance in which one of the heirs mentioned ,
that she wanted the funds invested in an interest bearing

account. Such single statement is- dlsputed It is here

‘referred to only because of the many references 1n the Bar s'

Brief to suggest that the helts had diseusse&‘the placxng ofﬁit'

AT
the funds into an interest bearlng acc0unt.

The Florida Bar in-. lta argumeﬁt Sugdeﬁt& that afterff”

making a deposit of $22, 650 00 1nte the Eetate aecount on
September 6, 1977, the monles were w;th@rawnﬁa few day%
later, but The Florlda Bar falls to acknowledge that on
September 27, 1977, there was paid‘into‘the Estate account:fn'
by the Respondent the sum of‘$25,000.00; The Referee referst‘
to this deposit (Ref. Rep 36' The Florida Bar Brief, p. 30),
and Wthh sum was pald to the heirs soon thereafter.. =

This sum represented the final monles ever heldkby the |

Respondent. It was more than a year later that the lawsuit

was filed by the heirs to extract the penalty from the

Responaeﬁt' that is, thevinterest the tax sutcharge ahd
the attorney's fees, and it was more than a year and a half
before any complaint was made to The Florida Bar. _

It is not disputed that on September'27, 1977; the last
menies were available in the Estete Account. Nor that there
had been previous continuous payments of the funds to the
heirs as reflected by Respondent's Exhibit, APP. 1-7,.llst;ng
the payment over the years as requested. The Florida Bar
does acknowledge that the payments periodically, 53 requestéﬂ

- - ‘ |
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were so made. |
The Florida Bar, notw1thstandlng the facts presented,v

and the questions ralsed’by the admigsions of the‘complalningA

heirs of the mlsunderstandlng, 1gnores thls acknowledgment

of the exxstence of a mlsunderstandlng as to whether the funds

were being used by the Respondent. It is unquestloned,

however, that - the funds were available to the-heirs whenévér

they asked for: them.

The twice'acknowledged'misunderstanding‘réfe#red to aoné-'
points to theffact that such use wés known to_the'heirs;‘;qun
with such permission Respondent édmits the funds Shouldxhooki
have beeén so commlngled and used. . )

The Florida Bar raises the questlon in its Brlef whether

‘the Respondent had the capaclty to return the funds lmmedlately

at any time requested, There is no testlmony to refute the

testimony of the Respondent that he could do so. Evéry'time,

funds were sought by any heir, lt 15 admltted, she recelved
same. This questlon raised by The Fiorida Barwls’npt supported

by the evidence. .

As for the contentlon of the*Referee“thag»usg gf unhumbered

checks was calculated to foster decegtlon, 1t 1s’respectfully

e k

1 I

suggested that there is norevidence that the uoe*of unnumﬁered B

checks was recognlzed by any rec1p1ent or decelved anyone.-f: /

‘The use of unnumbered checks is not uncommon, and the ¢}~’;

record of the checks in. thlS instance shows no pOSSlbllty of

deception by such use upon anyone. Not that it is sugqestedf ,
- -
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_such'practice‘is the best practice to follow, but there should.

be no inference from such practice as was made by the'Referee'

.that lt was calculated to conceal any wrongful use of funds.

It is agaln urged upon thlS Henarable Court ﬁhat the
fore901ng response to The Florlda Bar s Brlef 1s not 1ntended

to excuse the commlngllng by the Respohdent, nor hhe faulﬁy

records malntalned but 1s calculated to express flndlngs
improperly made by the Referee, and souqﬁt tot be deﬁendea by
The Florida Bar in its Brief. |

With all respect to the Referee and The Florida Bar,
one should“not, in a,cavalier mahner, discount a’lifetime
of service to thé Bar and to the pubiic. Nor should there. |
be disregarded the teséimbny of outstanding witnesseé~gf »
their cohfidence in the Respondent and offhis present»reha-f~
bilitatioﬁ; | | |

The Referee and The Florida Bar cempletely disregarded

~the case law as applied to the facts in this case, and as

reviewed in the Initial Brief.
The cases cited by The Florida Bar are discussed aﬁdj
distinguished in the following partioh of this Reply Brief.

The Case Law

The Florida Bar, 1n its Brlef has not SOught to
dispute the theories and appllcablllty of the law enunc1ated
by the Respondent in hlS Initial Brief. The Florlda Bar o

case,law ¢ited is here reviewed and dlstlngulshed.

-g-
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For example,vin the case of The Fiérida’Bar ﬁ; Breed{u‘
378 So0.2d 783 (Fla. 1979), this Court directedfe'noticeJteV'
'the profession- for the offenses thereafter commltted, was
a‘dec1s1on reached years after the commlngllng and . clalmed o
ll misuse of the funds in the instant case. That declsion was
in 1979. ‘The instant caSe‘reiates te the period fromg;973

to 1977, and~ the Complalnt made to The Florida Bar wasﬁin

' April 1979, W1thdrawn, and - then remade in December of 1979;
Not that ‘thig in any way justlfles the commlngllng.
'The pOlnt lS respectfully made, however, that in Breed and
its empha51s by The Florida Bar is not appllcable to the
~instant case. : .

"The case of The Florida Bar v; Drizin, 420~So,2d:878

(Fla. 1982), is dlstingulshed from the instant case. In
-Drizin there were three separate unquestloned patently t
dishonest v1olatlons by the attorney who embezzeled fundst f-Zf
from his'seﬁarate clients. There was no Petition fdiekevieWT_'
‘by v1rtue of the. attorney s grcss m;gconduct., ﬁiv |

i'.

| ' Again, the case of The Florlda E;itv Harrls,,éac s0.2d

1220 (Fla. '1981), lnvolved 2, cona;stent patte;n ofﬂmlsappgg—

i et k 3,
prlatlon of funds in seven separate 1nstances W&thfv&riou@@b

clients. 1In addlthn the ;unde of mos; cllents had D?Ver
been paid to the cllents, sé that alsbafment wae appfbVea.

In The Florida Bar v. Ross, 417 So.2d 985 (Fla; 1982), . ﬁéﬁj;f

cited by The Florlda Bar, we £ind no presence of the’ Res—
pondent at any hearings, no explanatlon'sought of the chargeSV
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and the obvious loss to the clients, with no Petition for =~

Review. Such facts are consistent with disbarment, and

are not comparable with the facte-applicable”ih the'instantlx'j

case.

So, too, the case of The Florida Bar v. LeWin, 342 So 2d

513 (Fla. 1977), is not applicable. We have none of the
elements in this case which persuaded the Court>to d;ebar

Mr. Lewin. Here we have no false receipts, no false reports,

.and no false filings before the Court as was present in the
" Lewin case, nor was there any appearance by the Respondent

~in that case, or any respon51ve pleadlngs.

While Thé Florida Bar calls to this COurt‘e attention

a number of cases where disbarment was directed, none of them

are comparable to the facts in the case presently before the
Court.
' This case is not a reimbursement to the Estate ef an

unauthorized transfer of funds, as is the caserf The Flori&a

Bar v. Baker, 419 So. 2d 783 (Ela.~l979),~but rather a penalty

paid by the Respondent for 1nterest‘wh1ch had never - been

earned by the Estate, ‘a surcharge ofuen Qverpayment paid to

o

" the Internal Revenue Service and attorney 8- feesa

Those sume were. acknowledged tc be. ownlng by the Respond-

i s

ent as a penalty more than a year before the Complalnt made
to the Bar. It(was just the amount of such penalty wh;ch

was in dispute. 1In the instant case there were all of'tﬁef'”
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other defenses, facts, and misunderstandings between the

parties which were acknowledged to exist.  There was never

any question of a false accounting of the proceeds of

Estate funds.

B -

None of the. facts in Baker met ﬁh&-Cﬁiterla fixed in

'\#

the law enunc1ated by the Respondent in his Initial Brie

. 2
.‘-A‘ . . ‘,1 M yv,

There, under Subsectlons'"A" through WK”f on pageg 15ftpf1‘tf~

35, the Respondent analyzes the Florlda case law as applled
Y

to the facts in the 1nstant case.. ‘The 1w substantiates,»'“ S |

the bagis of this Petition for Review and is clearly agaznst i
the Referee's recommended punishment. ‘

a review of the law set forth in the Respondent s

Initial Brief clearly suggests as applled to the facts in

the lnstant case, that the additional punlshmentusuggestedm.f;go‘y
by the Referee 15 contrary to the crlterla set forth by ?
this Court in dlsc1pllnary actions.

The Court is respectfully requested to review'the7

mltlgatlng facts not referred to in the Referee 8 Report

or in the Brief of The Florlda Bar, Whlch facts are capsulxzed B

on pages 38-40 of the Initial Brief of the Respondent,,and

will not be repeated in this Reply Brief.

~11-
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CONCLUSION

For thezreasons/stated in the ReSpondenﬁ‘s'Initial
Brief and in thlS Reply Brief, the Re5pondent does respect—
fully request thls Honorable Court to find that the recommend~ '

atlon of disbarment is exce591ve, cruel and unwarranted»" ~'

-

punishment under the facts and 01r¢um$tances m,fi?

v-.-‘i¥~'@;"7 f',’_". .

The Referee 8 recommendatlon of dlsbarment is contrary

v anﬁédP

w3
»c—,‘.!'”

to the appllcable law’ 1n sxmllar caseg,an& net i
S
by the eV1dence and Cchumstanceg presented before the

Referee.

Disbarﬁent under the circumstances of this~case will ndt?i
serve the public 1nterest and will destroy an attorney
. respected in this community and in hls profeSSLOn for more .

than fifty years, result;ng from a slngle case in an other«

wise unblemished legal career. There is substantial evidence -] .

that Such'would never occur again. He has continued to
actively practice his profession since'his,resignaﬁion,as“"
 the~attorney»forfthe’subject'estate in 1977; a periodiof-éomé‘
seven years, without a suggestion of a-complaint'from anyk
client or gource. The ReSpondent's reccrd in the professzonv
subsequent to the subject incident clearly shows his reha-*/'
bilitation and his ability to continue in the‘lggal'profession
in an honorableAmanner. | N

The punishment respectfully suggested- in Réspondént's 'ﬂ

Initial Brief of a reprimand and thevrequifementvof prb~'

-]2~
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bono supervised service during*the remainder'of Respondent's _ _@;“
practice, plus payment of costs, would meet all the criteria’

under the facts and circumstances of ‘this case..

Respectfully Submltted,

fGREEKFIELp s DUVAL» 1580 N.E.

“135¢h’ Street- N Miami, Fl.

33181 (305) 8939270 Attorneys
’ﬁigg;for ReSpondent TN R
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the forego;ng was o
this 25th day of October, 1984, mailed to: ,

ROBERT D. ROSENBLOOM,'ESQ.,
Bar Counsel, The Florida Bar
200 South Miami Avenue

Suite 300(A) :
Miami, Fl. 33130-1989

JOHN T. BERRY, ESQ.,

Staff Counsel
The Florida Bar
600 Apalachee Parkway

Tallahagsee, Fl. 12301-8226
By - v ‘galgr-
‘Harvie 'S. DuVal
Ly i T
L < A
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