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INTRODUCTION� 

The Florida Bar, Complainant, will be referred to as 

"The Florida Bar". 

The Respondent, BURNETT ROTH, will be referred to as 

the "Respondent". 

The following symbols wiflbE1",'us~d; in ,~s B~~ef: 
': ':~ f. ': ~..r. .~ ~.. J~... .('Z"', ':;- ,f'" i 

"T. Nov." Tran~9tip~,;I()~~iJQ3t.4bt~'''~,6'i..;;'1983,·' 

hearing before· the Ref~ee" to, be fo,).loWQQ, bp',the....page., IfUlt,\ber. 
. .,..-.~ r'~ \';> ~:, -."',;:? ~i ~'-~';"_ i".'~.,~:;;-, : ''':;! ,f ~~;,~j f/,\ (,~..:'~~. ~ -~~ .. ~ . 

"T. Dec." ~,' Tr~psc.:tip~::(:){"'D~C:§~~:~,:.,,~lt~.) ,/:';) 

,hearing before the Referae:,'to be ~o+~owed;~1:;/::f: ~b,e 11~g,~ pumber. 
... :.', _ ~'" ; .~: '~', ~.... - .'~ ' ... 0·": Ji ~- ~-""'. t.i : 

"T. Jan,.'" -; Tra;ris<cii"i~t: 6r" ~he' Jariua~y :(j'",if984, 

hearing before the Referee, to be followed by the page 

number. 

Exhibits comprising those specifically introduced will 

be referred to by The Florida Bar or ROTH's numbers, and 

composites where applicable. 

"Ref. Rep." Report of the Referee dated, 

April 4, 1984. 

"APP." Reference to the Separate Ap~ndix 

filed with the Main grief of the Respondent followed'bythe 

page number. 
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STATEMENT OF THE CASE 
AND 

STATEMENT ~THE FACTs.. ~'; 
." "'" ' ,"" .~,~ ," 

. . " "-'.- .7' <.\ •. '" "', "; ~ .~- ." .,:':....: 
The Respondent hereby adop~'and'rea:l::~e9E;\s t1}Q. 

Statement of the Case~nd St.a.j;.em~nt~f the,F~c1;.s as p.;.~s~nted 
'~; .:. . c, - -', ;.:.": [ •• ': ."'. ,"; 0>"" ~ • • ~ (r~, --:. . l: ";, ,~.:~, i 'i:~..t .' 

in his r-1ain Brief filed:.in this'case ." 1 ", .' U·;~5", ~.:~ 

'! .:'. r~ .. ~~.~
' 
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QUESTIONS PRESENTED FOR REVIEW� 

I. 

THE REFEREE ERRED BY FAILING TO BASE 
HIS RECOMMENDATIONS UPON THE EVIDENCE 
PRESENTED, AND J:1.ADE,.,A R~C()~ijPATIO~ 
OF DISBARMEN~, .€PNTt~,2).R7l~(j~ T~:r(' C2\S;\ 
LAW. . ~,,:"j .," :>'.:' \:';",§ t':;~. ;,,~'~ "."' f: t.,; 

II. 
. ) ,,'; ~.. ,'-. ';"~ ~. 

'.f. " "''''.'. ';'"..r -i-c..'o,(~' ". ,-, ; .~,.: ,! "~ . 

THE REFEREE :&:RREDIN;~:rAH.I?:'1G TQ,'~~ ," ," .... 
FINDINGS :9F FACTS ES£~NTIAL-':Td 'A, lc" '-., '-,"

DETERMINATION OF THE VALIDITY OF THE 
RECOMMENDi\.lJ.1tON$ OP:I5i:SOj;~~I!fAl1.¥ ;:A~l':t'Ol'(~ ,'~ 

"-". 1. ~ ;J ~ ;:~., :~._ ~:)' '. ;"~' ~ :- ~ ;'. ~ "$.. : OJ,: -:,"': .;",:' !~>~·-o 
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ARGUMENT 

I. 

THE REFEREE ERRED BY FAILING TO BASE 
HIS RECOW-1ENDATIONS UPON THE EVIDENCE 
PRESENTED, AND MADE A RECOMMENDATION 
OF DISBARMENT, CONTRARY TO THE CASE 
LAW. 

II. 

THE REFEREE ERRED IN FAILING TO MAKE 
FINpINGS OF FACTS ESSENTIAL TO A 
DETERMINATION OF THE VALIDITY OF THE 
RECOMMENDATIONS OF DISCIPLINARY ACTION. 

Thel Florida Bar finds solace in the phraseology of the 

findings of the Referee, understandably~ since such ph:t;'aseo"logy" 

finds its imprimatur in the initial recommendations of ;The 

Florida Sar. 

The Answering Brief of The Florida Bar has not sought 

to argue the points raised in the Main Brief of the Respondent 

as to thel application of t~e law in the case before the 

Court. 

This Reply' Brief wi1.i."aq.'d~e,~15;·itselJto:$omeof the 
• .'. '. .:,: .:\ :. \;;',' c. .;':;" .',.': ,,' \ 

points made, and not referenced' to' in'"the Ari-sweringBrief, 

and will distinguish q~~es,oit'ed,.~p'~~e~~;i~;'\Of.T¥~:;Florida 
Ba.r. ,.....' "".;,:~-.' ,.~. . , 

It is signific~~1;::tJ'lat::Re-spe:.tndene ha$' n-ever, denied, 
".- _ ' , ,~ - ,~k;", ~!r:J :- ..... ' .?; 

."~ .' ~- ::'" ", . ~- .' . 

even beforel any Complaint was made to The Florida Bar that 

hel had not comingled funds. However, there is no proof ot 

any conversion or misappropriation of any Estate funds. The 

Relspondent recognizes he was wrong, and has from the inception 
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.. :';:' .." 

of this case admitted the impropriety of the withdrawal of 

Estate funds, all of which he replaced and were distributed 
~, " . .. .~~ ~. - ~'-~ 

~",-,,_ ,," ':. f _ - ~ _.' ". ~. 

to the heirs. He has cOl1sistently·!¢-ori~nQed.that.~h 
:. ~. J•• ' ;' -, . ~<'" .. : </·:.,~1 

was done with the knowledge and. approval of the heirs.' 
~.:~ ..... '.~-','; ..•'~ ;. '. ',~ ~.~,; ~:.~::..~ -~~:--.~. '~~fi' < . 

The heirs, on two Qdca~ions,.'tl1roWlCt: ~e:iJ1·c~9.nse.l:f .:~), . 
~. ~' '_ ;~". . ' .. '. ~~ ~_." ',....:>: ~ i ~ -;. j ~~'.'. .. ':,_~" 

acknOWledged the misunderstanding with the Respondent on 
.... ~ "':: 

this sUbject. Yet the R~.#~teEt 411d. 'f!le" r;19:d14~:~a~' ll~~~ilo.t 

made even a passing reference tq the two times that the heirs 

admitted there was a misunderstanding' as to the use c:fthe 

funds (ROTH ,Ex. "3" and "4"; pp. IDA and 11, Initial Bri,ef). 

Not that this justifies the commingling, but, itd9f1$ 

sustain the contention that the actions of the Res~ondent 

were known to the heirs, and it supports to some measu~e-e·' 
the insistence of the Respondent that he wanted to' insure 

that the funds would "last as long as 'possible" (T:.Nov. 

47), to "preserve" funds (T. Nov. 45, 59), and "noj; to 

dissipate the funds" (T.Jan. 185). 

There was admittedly no investment of the funds in'an 

interest bearing account. The Respondent did acknOWledge 

the obligation for interest and paid all clai~ed inter.~t 

to the heirs. 

Nowhereln the Record is there any statement.by any. 

heir that they were told the funds were in an interest 

bearing account. ~he citations of transcript references to 

the interest bearing accounts in The Florida Bails Brief 
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reflect .only one instance in which one of the heirs mentioned 

that she wanted the funds invested in an interest· bearing 

account. Such single statement is disputed. It is here 

referred to only because of the many references in the Bar's 
""j .'~,~ '" ..... .,..... '->.~.. , .,~ '. ' .' 

Brief to suggest that the hei~$.:"h~·d;!.s«u$s¢d : the tp,lacing of: 

the funds into an interest bea~i.n(.l~~c~·~~~t·~t'::~ -. . 
The Florida Bar ir(i.-t.a·~a-rqUmen£·:sugge:Qta.~a~\aCf.elf·~:i'· 

: '\-'.' .' -'.':".: ! ::-.-, J . :':~,.\»~; ~~~. 
making a deposit of $22;6.50.'00 into- the E-stat;e' aecO'i.In1!.'dn·' 

September 6, 1977 ,the monies 'we~ ·wi.tf\~a~;.~~f~~ PF~~i.~t 
'_ ' l' ~. f _•.':. ,.: . __ " .'....:. ~:... j: . 

later, but The Florida Bar fails to acknowledge that on 

September 27,1977, there was paid into the Estate account 

by the Respondent the sum of $25,000.00. The Referee refers 

to this deposit (Ref. Rep. 36; The Florida Bar Brief,p. 30), 

and which sum was paid to the heirs soon thereafter. 

This sum represented the final monies ever held by the 

Respondent. It was more than a year later that the lawsuit 

was filed by the heirs to extract the penalty from the 

Respondent, that is, the interest, the tax surcharge and 

theattorneyls fees, and it was more than a year and a half 

before any complaint was made to The Florida Bar. 

It is not disputed that on September 27, 1977, the last 

monies were available in the Estate Account. Nor that there 

had been previous continuous payments of the funds to the 

heirs as reflected by RelSpondentls Exhibit, APP. 1-7,- listing 

the payment over the years as requested. The Florida. Bar 

does aCknowledge that the payments periodically; as requested 
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were so made. 

The Florida Bar, notwithstanding the facts presented, 

and the questions raised by the admissions'· of the complaining 

heirs of the misunderstanding, ignores this acknowledgment� 

of the existence of a misunderstanding as to whetherthe'funds··� 

were being used by the Respondent. It is unquestioned,� 

however, that the funds were available to the·heirs whenever� 

they asked for: them.� 

The twice acknowledged misunderstanding referred to above' 

points to the fact that such use was known to thehe,i;'f1.. -Even 

with such permission Respondent admits the funds should·not 

have been so commingled and used. 

The' Florida Bar raises the question·in its Brief whether 
.' , 

the Respondent had the capacity to return the funds immediately 

at any time requested. There is no testimony to refute the 

testimony of the Respondent that he could do so. Every-time. 

funds were sought by 

same. This question 

by the evidence •. 
."•. "j .~., ~ ~~ .~.<. "..' ". :. --:ot.... ,',' > 4' '.", 'f"\:'< ...•~ 

As for the contentiort of .ihe.~e~;r~ ~l1a~i'~;k'';~'~'f;.~~~red 
1-:$ ~f' ~t:c.~ ..,.~ '~":; ,_,-1 .!:r!f )~' '.- '~':""~'" :,,__ ~,::,,- ....:. ,'

checks was calculated to fps,tffr de~.~~-t;i9.~,'. +.t, .~,s" ..~~spec.tf,ull¥ .', 
~.,._ .f' <' -, :.". .;. _~. j:, ~ ~ ••.~, .~ ':.> .~..~ .".r.. _ ::.~', 

suggested that there is no eV£det,,6e" ttiat:fh~ h~e' ~f un~ered.~. 

checks was recognized by any recipient or deceived anyone. 

The use of unnumbered checks is not uncommon, and the 

re.cord of the checks in this instance shows no possiblity of 

deception by such use upon anyone. Not that it is sU9gested 
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- -

- -

such practice is the best practice to follow, but there .should 

be no inference from such practice as was made by the Referee 

that it was calculated to conceal any wrongful use of funds. 
. ", .~'. ',"., """, ." ""-'" ;t. . 'v 

.,~ /:~"'~' .;~.~ .(",••!c" ... -~.:,.':~ 
It is again urged upon this Hpn'91.:q.ble. cC'>-tirt·· ~.ha;t the 

t _'. ~" \. ~ - , :-,.,.f,..1' 

foregoing response to ~h~ Florida Bar's Brief is not intended 

to exCUSe the commingliric] bt'~h~" R~~ohde.~t ,~or /bhe :f.~1l1.~ 
records maintained, but is c~lculated to express findings 
. ."'. ~:. --~~ ~. : ':' ','r: ~t'l «;-' ~~~'.' ~ .~~:~: ,0.:,' :. ~ ",.';... ._~,-i 

improperly made by the Refer.ee,. and~ s'ougl1t toLbe ;de!en.d~a b¥ 

The Florida Bar in its Brief. 

With all respect to the Referee and The Florida Bar, 

one should not, in a cavalier manner, discount a lifetime 

of service to the Bar and to the public. Nor should there 

be disregarded the testimony of outstanding witnesses of 

their confidence in the Respondent and of-his present reha-

bilitation. 

The Referee and The Florida Bar completely disregarded 

the case law as applied to the facts in this case, and as 

reviewed in the Initial Brief. 

The cases cited by The Florida Bar are discussed and 

distinguished in the following portion of this Reply Brief. 

The Case Law 

The Florida Bar, in its Brief, has not sought to 

dispute the theories and applicability of the law enunciat.ed 

by the Respondent in his Initial Brief. The FloridaSar 

case law cited is here reviewed and distinguished. 
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For example, in the case of The Florida Bar v~ Breed,---.........� 
378 So.2d 783 (Fla. 1979), this Court directed· a. notice to 

the profession'for,the offenses thereafter commItted, \\fas 

a decision reached years after the commingling and clai~e4 

misuse of the funds in the instant case.' That decision 'was , 

in 1979. The ihstant case relates to the period fr9m1973 

to 1977, and the Complaint made to The Flo~ida Bar was> in 

April 1979 ,withdrawn, and then remade in December of 1979., 

Not that this in any way justifies the commingling. 

The p9int is respectfully mai.:1e, however, that in Breed and 

its emphasis by The Florida Bar is not applicable to the 

instant case. 

The case of 'l'heFlorida Bar v. O;rizin, 420So.2d 878 

(Fla. 1982), is distinguished from the i,.nstant case. In 

Drizin there were three separate unquestioned patently 

dishonest violations by the attorney who ernbezze1ed funds' 

from his separate clients. There was no Petition for Review 

by virtue of the attorney I s gross; m~co.,nQ.uct'J'" f~ 
; ~~~.,. : j. \ : ~:-·.<f.. -~.; .~•. _,. ,f>" t. \ 

Again, the case of The Flqrid!;\a1.-;~:\t.:"H.arri'S,d4bosO.2d 

1220 (Fla • 19tH ), invol~_e,d,.,a, cQI\sj.s~ent pattte;n"of ....miE\~p~:'" 
.c. '. r'c' 1 >../;, " ~ .':' ;'_--. ;-:' ~;::.: J ~ \ '.... ,t" 

priation 0 f funds in seven s~atiate
_~>~ ,'" _ ' ~, __, :-F,.,_'.. ~". 

iXls'ttin-o~''i"itl;i/:.~:ri¢'U:S": .. 
~I,. " -";;'- ~ ... "" """". ~ ...,'"' .. ,c' ..; 

clients. In addition the,t\lud:s o~Inos.;tR~ients .na.q. P,y~:; 
• . '. ." <,j 7~~_ ,',_ ~~:~;;: .~.::: ~'. ';-- •... ~ ~.~ ~'1~'" ~.J :-~ __;.~ 

been pa~d tothecl~ents,'s6'chat~disbarment was'app:t6~eCi. 

In The Florida Bar v. Ross, 417 So.2d 985 (Fla. 1982),' 

cited by The Florida Bar , we find no pre$ence of the" Res

pondent at any hearings, no explanation sought of the charges' 

-9:'" 
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and the obvious loss to the clients, with no ~etition for, 

Review. Such facts are consistent with disbarment, and 

are not comparable with the factsapplicab1e in the instant 

case. 

So, too, the case of The Florida Bar v. Lewin, 342 So.2d 

513 (Fla. 1977), is not applicable. We have none of the 

elements in this case which persuaded the Court to disbar 

Mr. Lewin. Here we'have no false receipts, no false reports, 

and no false filings before the court as waspr,esent in the 

Lewin case, nor was there any appearance by the Respondent 

in that case, or any responsive pleadings. 

While The Florida Bar calls to this court's attention., 

a number of cases where disbarment was directed, none of them 
. . 

are comparable to the facts' in the case presently before "the, 

Court. 

This case is not a reimbursement to the Estate of an 

unauthorized transfer of funds, as. is the case of The Florida 

Barv. Baker, 419 So.2d 183 (~:I:a~~·:.1,~19);:::·~ut~father a penalty
.', ."; .. :~ __ ' .. ~:> ~~ .~ ~-o; _~ , ;.,r, '-;~".~ >:." '.,

paid by the Respond,ent for" ihterest:. ':which had'never ·been. 

earned by the Estat:e, <a. surcharge of ~n (ov.erpayme~t'paid to 

the Internal Revenu~ sei-v~c~ a~d::~t~rn~;'~:scioos':;'~ ~~; . 

Those sums were~ackno.wladg£jdt'I.O ~e, ~Qwning: by' 1ijle ~espond-
" ~:_ - <',: ~ .._" .- ; ',". : <I- :-,. ," ,'.. •• 

.... '.'~ : ,,,,-- ,. 

ent as a penalty more thana year before the Complaint madE)' 

to the Bar. It was just the amount of such penalty w~ich 

was in dispute. In the instant case there were all of the 
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<e other defenses, facts, and misunderstandings between the 

parties which were acknowledged to exist. There'was never 

any question of a false accounting of the proceeds of. 

Estate funds. 
~ ",:"~ ..:.'~." ;:' '.~ , ~.,,;' -..~' t' 

-:: 

>. 
None of the facts in Baker,:met '-:th',':clfi~'et:ita" tii,ed in 

!C,., ',"c' ,~' --~ '.' ',",~, . .4 ~, ,~, <:".jIoi_'k I .... :· • 

the law enunciated by ~~~. Respondent in his Initial Brief.· 
t~"e, l '. ~ "', -: .',' '~;__'" ;. ~~ ," ::~~ r;:~·'1· 

There, under Subsections. II A1Itthrougl\ 'l!1:KP , ..On, pi('g~f·a.5<,tp :" 
,),,~. .' , ;. ~', ~. '-, ~--.~ t,: ....~; ~.".~", ,;- ' ~..::~: . 

35, the Resp.ondent. analyzes the Florida case law a,s applied.'.: /.. '> ." J". (' ~.: " : ",,,' to" .'.' ~~. /'~ 
to the facts in the instanit'c8:se .:.Th.e;la.w subS-tantbteS', 

the basis of this Petition for Review and is clearly ~gai~~~ 

the Referee's recommended punishment. 

A review of the law set forth in the' Respondent's. 

Initial Brief clearly suggests as applied to the facts in

'e the instant case, that the additional punishment suggested. 

by the Referee is contrary to the criteria set forth by 

this Court in disciplinary actions. 

The Court is respectfUlly request.ed to review t.h.e· 

mitigating facts not referred to in the Referee's Report-

or in the Brief of The Florida Bar, which facts are cap~,uli..zed 

on pages 38-40 of the Initial Brief of the Respondent, and 

will not be repeated in this Reply Brief. 
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-------~.....-------------------------,.-------~~--~-- 

CONCLUSION 

For the reasons stated in the Respondent's Initial 

Brief and in this Reply Brief, the Respondent does respec;t

fUlly request this Honorable Court to find that the r~cominend-

ation of disbarment is excessive, cruel and unwarranted 
• >", !"'l"-"':: l ~:~C"'<t . Ir,~"'-

punishment under the facts anpcirciuIl!$~ta~ce,_,~ 4~~} /?> '\ 
'~. __,,"'. .'~~ ~~' -' ;,~ .. ~", !....~~.~ .~ ", .-,~ , r~-;":~t~ 

The ~eferee's recommendation of disbarment is contrary 
- . 

, '--' '" ,'-"- > ,'" '." ".", ~"'} 

to the applicable law 'ip~"si:n:ilar ~d~¢e~)a~tf ri~tj ~.~~cif~;~;·:' 
: " :',.:,- ".,,- ",~ ~ Va ,! "! ;' .• 

by the evi¢l.ence and ciroumstances presented before' tne '.. "M' 

~ ~'"Referee. 
j, 

) 

f 

. " 
~'"., 

". '. 

Disbarment under the circumstances of this case will not' 

serve the public interest and will destroy an attorney 

respected in this community and in his profession for more 

than fifty years, resulting from a single case in an other

wise unblemished legal career. There is substantial evidence' 

that such would never occur again. He has continued to 

actively practice his profession since his resignation as; 

the attorney for the subject estate in 197'7, a period of some 

seven years, without a suggestion of a complaint from any 

client or source. The Respondent's record in the profe-ssion 

subsequent to the subject incident clearly. shows his teha~ 

bilitation and his ability to continue in the l~gal profession 

in an honorable manner. 

'rhe punishment respectfUlly sU<;1gested,in Respondent's 
" , 

Initial Brief of a reprimand and the requirement of pro ," 

-12
LAW O""'CES 

GaaNJmw.DuVAL 
SECOND PLOOIl • ,••0 NOIlTHEAST !38TH STIlEET� 

NOIITH MIA"'. "LORIDA 11I2.1·0....� 
TEL, CSOII' .SlI·8.,0� 



bono supervised service during the remainder of Respondentls 

practice, plus payment of costs, would meet all the criteria' 

under the facts and circumstances of this case., 

Respectfully submitted, 
t(" ~,:} <..~., ~ ,,' , .._ /"}. 

,t GREEjpIEy-i& DUyAl;) IS.S 0 N. f.:. ' 
;; l'3St:h ·Stree't~N~·.··'·Miai1tr,' Fl. 
33181 (305) 8939270 Attorneys 

. f9r' ~!UJpond~t ,.',"~ ..~..', t .,,; 

. By . ~.•';';~U:··.,),·· 
Harvie S. DuV~l '.. 

''', ." 

.,.... ' t 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoj.ng was 
this 25th day of October, 1984, mailed to: 

ROBERT D.ROSENBLOOM,ESQ., 
Bar Counsel, The Florida Bar 
200 South Miami Avenue 
Suite 300(A) 
Miami, Fl~ 33110~1989 

JOHN T. BERRY, ESQ., 
Staff Counsel 
The Florida Bar 
600 Apalachee Parkway 
Tallahassee, Fl. 12301-8226 

1· -1\);.. 

~~ ; 

,;.t,. '_~:-. _;"""-:. ~_ • 

. ) 

,1 

" . 

-14
LAW O....'C•• 

GuINna.Da DuVAL 
.ECOND I'LOOft • 18eo NORTHEA.T ,••.,.. .TREET . 

NOlITH MIAMI, "LORIDA 111.1·048. ... 
TlELI.OSI •••·.170 


