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ARGUMENT 

THE ALBRECHT DECISION DOES NOT 
ANNOUNCE A RULE OF LAW WHICH 
EXPRESSLY AND DIRECTLY CONFLICTS 
WITH THAT ANNOUNCED BY ANOTHER 
APPELLATE COURT. 

T h i s  C o u r t ' s  d i s c r e t i o n a r y  c o n f l i c t  j u r i s d i c t i o n  h a s  been  

e s t a b l i s h e d  i n  o r d e r  t o  harmonize  a d i s t r i c t  c o u r t  d e c i s i o n  t h a t  

" e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t s "  w i t h  t h e  d e c i s i o n  o f  a n o t h e r  

a p p e l l a t e  c o u r t  "on t h e  same q u e s t i o n  o f  l a w . "  Ar t ic le  V ,  

S e c t i o n  3 ( b ) 3 ,  F l a .  C o n s t .  A r e v i e w  o f  t h e  d e c i s i o n s  c i t e d  by 

P e t i t i o n e r s  i n  t h e i r  J u r i s d i c t i o n a l  B r i e f  r e v e a l s  t h a t  t h e  r u l e  

o f  l a w  announced by t h e  Second D i s t r i c t  Cour t  o f  Appea l  i n  

A l b r e c h t  v .  S t a t e ,  e t  a l . ,  Second D i s t r i c t  C o u r t  o f  Appea l ,  Case  

No. 79-2234, Op in ion  f i l e d  March 2 5 ,  1 9 8 1 ,  r e h .  d e n . ,  December -- 

1 1 ,  1 9 8 1  ( O t t  D i s s e n t i n g ) ,  is e n t i r e l y  c o n s i s t e n t  w i t h  p r e c e -  

d e n t ,  and  t h e r e  is no  d isharmony i n  case l a w  which  j u s t i f i e s  

t h i s  C o u r t ' s  i n t e r v e n t i o n .  

P e t i t i o n e r s  seem t o  r e l y  f o r  c o n f l i c t  p r i m a r i l y  on  z o n i n g  

d e c i s i o n s  by t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appeal  i n  Dade County 

v .  Yumbo, S .A . ,  348 So .2d  392 ( F l a . 3 d  DCA 1 9 7 7 )  and  Bama 

I n v e s t o r s ,  I n c .  v .  M e t r o p o l i t a n  Dade County ,  

( F l a . 3 d  DCA 1 9 7 7 ) .  I n  p e r c e i v i n g  c o n f l i c t  between t h e  d e c i s i o n s  

i n  Yumbo and  Bama I n v e s t o r s  and  t h e  d e c i s i o n  h e r e ,  P e t i t i o n e r s  

f a i l  t o  d i s t i n g u i s h  be tween  t h e  r e m e d i e s  a v a i l a b l e  t o  s e e k  

r e l i e f  f rom c o n f i s c a t o r y  z o n i n g  o r d i n a n c e s  ( l e g i s l a t i v e  e n a c t -  

m e n t s )  and  t h o s e  a v a i l a b l e  f o r  r e l i e f  f rom c o n f i s c a t o r y  z o n i n g  

' r 'e 'so ' l 'ut ' ions ( a d m i n i s t r a t i v e  act i o n s  ) . 



In  Yumbo, Dade County passed a  r e s o l u t i o n  denying a  r eques t  

f o r  rezoning and t h e  proper ty  owner sought review of t h e  r e so lu -  

t i o n  by means of a  p e t i t i o n  f o r  w r i t  of c e r t i o r a r i  t o  c i r c u i t  

c o u r t .  l The c i r c u i t  c o u r t  g r an t ed  t h e  p e t i t i o n  and h e l d ,  i n t e r  

a l i a ,  t h a t  t h e  ord inance  which had e s t a b l i s h e d  t h e  zoning f o r  

t h e  proper ty  was c o n f i s c a t o r y .  Upon review,  t h e  Thi rd  D i s t r i c t  

r eve r sed  and recognized t h a t  r e q u e s t s  f o r  rezoning (and t h e i r  

d e n i a l  by r e s o l u t i o n )  a r e  " u n i v e r s a l l y  known p r i m a r i l y  a s  

a d m i n i s t r a t i v e  a c t i o n . "  C i t i n g  Kasser v .  Dade County, 344 

So.2d 928 (F la .3d  DCA 1977) ,  t h e  Thi rd  D i s t r i c t  a l s o  recognized 

t h a t  t h e  p rope r ty  own.er cou ld  s t i l l  a t t a c k  t h e  c o n s t i t u t i o n -  

a l i t y  of Dade County 's  zoning ord inance  ("zoning p r a c t i c e " )  by 

o r i g i n a l  a c t i o n  f o r  i n v e r s e  condemnation. 

P e t i t i o n e r s  a r e  obviously  mis lead by t h e  use  of t h e  phrase  

"zoning p r a c t i c e "  i n  t h e  Yumbo d e c i s i o n .  However, t h e  c o u r t ' s  

c i t a t i o n  t o  Kasser c l e a r l y  r e v e a l s  t h a t  t h e  c o u r t  was r e f e r r i n g  

t o  zoning ord inances  when i t  used t h e  phrase  "zoning p r a c t i c e . "  

In Kasser ,  a  p roper ty  owner whose r eques t  f o r  rezoning had been 

denied by Dade County sought r e l i e f  by way of s u i t  f o r  i n v e r s e  

condemnation r a t h e r  than  p e t i t i o n  f o r  w r i t  of c e r t i o r a r i .  Both 

t h e  c i r c u i t  c o u r t  and t h e  Thi rd  D i s t r i c t  p rope r ly  perce ived  t h e  

s u i t  t o  be a  cha l l enge  t o  a  "zoning r e s o l u t i o n  . . .  r a t h e r  t han  

a  gene ra l  cha l l enge  t o  t h e  v a l i d i t y  of any zoning ordinances"  

(emphasis s u p p l i e d ) .  Both t h e  c i r c u i t  c o u r t  and t h e  Third  

' sec t ion  33-316. Code of M e t r o ~ o l i t a n  Dade County. p rov ides  
v ,  - 

f o r  j u d i c i a l  review of zoning a c t i o n s  by p e t i t i o n  f o r  w r i t  of 
c e r t i o r a r i  t o  t h e  c i r c u i t  c o u r t .  



Dis t r i c t  r u l e d  t h a t  s i n c e  M r .  Kasser  was no t  c h a l l e n g i n g  t h e  

" c o n s t i t u t i o n a l  v a l i d i t y  of t h e  unde r ly ing  zon ing  o rd inance" ,  

b u t  r a t h e r  was c h a l l e n g i n g  t h e  l ' c o n f i s c a t o r y  n a t u r e  o f  t h e  r e so -  

l u t i o n  denying h i s  a p p l i c a t i o n  f o r  a  zon ing  change",  h i s  

remedy was a v a i l a b l e  through t h e  p r o c e s s  e s t a b l i s h e d  by law. 

Kasse r ,  344 So,2d a t  929. 

I m p l i c i t  i n  bo th  Kasser  and Yurnbo is  t h e  r u l e  of  law t h a t  

o r i g i n a l  a c t i o n  i n  c i r c u i t  c o u r t  f o r  i n v e r s e  condemnation is 

a v a i l a b l e  when t h e  c o n s t i t u t i o n a l i t y  o f  an o rd inance  ( s t a t u t e )  

is a l l e g e d ,  b u t  t h e  c o n s t i t u t i o n a l i t y  of  a d m i n i s t r a t i v e  a c t i o n  

( r e s o l u t i o n  o r  f i n a l  o r d e r )  shou ld  be  cha l l enged  th rough  t h e  

review p r o c e s s  e s t a b l i s h e d  by law. 2  

P e t i t i o n e r s '  confus ion  shou ld  have been e l i m i n a t e d  by 

Bama I n v e s t o r s ,  a  d e c i s i o n  announced s h o r t l y  a f t e r  Yumbo. 

There ,  a f t e r  t h e  p r o p e r t y  owners '  r e q u e s t  f o r  r e zon ing  was 

den i ed  by Dade County r e s o l u t i o n ,  t h e  p r o p e r t y  owners f i l e d  

s u i t  i n  c i r c u i t  c o u r t  a l l e g i n g  t h a t  t h e  Dade County zoning 

o rd inance  was c o n f i s c a t o r y .  Revers ing  t h e  c i r c u i t  c o u r t ' s  

d i s m i s s a l  of  t h e  compla in t ,  t h e  Th i rd  D i s t r i c t  r ecogn ized  t h e  

d i s t i n c t i o n  between c h a l l e n g e s  t o  r e s o l u t i o n s  (agency a c t i o n )  

and c h a l l e n g e s  t o  o rd inances  ( s t a t u t e s ) ,  s t a t i n g :  

. . .  [ T l h i s  c o u r t  c o n s t r u e d  t h e  r e s p e c t i v e  
compla in t s  [ i n  c i t e d  c a s e s ]  a s  d i r e c t  
a t t a c k s  on a  r e s o l u t i o n  of  t h e  county  com- 
miss ion  r a t h e r  t h a n  a  c h a l l e n g e  t o  t h e  
v a l i d i t y  o f  a  zon ing  o rd inance  a s  per-  

'1d. Of c o u r s e ,  f o r  A lb rech t ,  t h e  analogous  j u d i c i a l  
r e v i e w ~ o c e s s  is  e s t a b l i s h e d  by S e c t i o n  120.68,  F l o r i d a  
S t a t u t e s .  



t a i n e d  t o  t h e  o w n e r ' s  p r o p e r t y ,  and  t h e r e -  
f o r e ,  s u c h  a c h a l l e n g e  w a s  r e q u i r e d  t o  be 
b r o u g h t  by p e t i t i o n  f o r  c e r t i o r a r i  f rom 
t h e  r e s o l u t i o n  o f  t h e  c o u n t y  commission 
and  n o t  by an  e q u i t a b l e  p r o c e e d i n g .  How- 
e v e r ,  i m p l i c i t  i n  t h e s e  h o l d i n g s  is  t h a t  
where ,  a s  i n  t h e  case s u b  j u d i c e ,  t h e  
c o m p l a i n t  is a  c h a l l e n g e  t o  t h e  v a l i d i t y  
o f  a  z o n i n g  o r d i n a n c e  as it p e r t a i n s  t o  
c o m p l a i n a n t ' s  p r o p e r t y ,  t h e n  an e q u i t -  
able p r o c e e d i n g  is  p r o p e r .  

. . .  F u r t h e r ,  t h e  h o l d i n g  t h a t  S e c t i o n  
33-316, Code o f  M e t r o p o l i t a n  Dade County ,  
p r e s c r i b e s  t h e  s o l e  o r  e x c l u s i v e  method 
( c e r t i o r a r i )  whereby a p e r s o n  who h a s  
been  a g g r i e v e d  by a  d e c i s i o n  o f  t h e  c o u n t y  
commission i n  a c t i o n s  t a k e n  by t h e  commis- 
s i o n  r e l a t i n g  t o  z o n i n g  matters may t a k e  
a n  a p p e a l  is r e f e r r i n g ,  i n  e s s e n c e ,  t o  t h e  
p a s s a g e  o f  z o n i n g  r e s o l u t i o n s  by t h e  
commission which a n  a d v e r s e l y  a f f e c t e d  
p r o p e r t y  owner is  s e e k i n g  t o  c h a l l e n g e .  
T h i s  h o l d i n g ,  however ,  w a s  n e v e r  i n t e n d e d  
t o  i n c l u d e  a c t i o n s  which c h a l l e n g e  t h e  
c o n s t i t u t i o n a l  v a l i d i t y  o f  a  z o n i n g  
o r d i n a n c e  as a p p l i e d  t o  o n e ' s  p r o p e r t y  on 
t h e  g rounds  t h a t  t h e  o r d i n a n c e  . . .  
amounts t o  a t a k i n g  w i t h o u t  compensa t ion .  

Bama I n v e s t o r s ,  349 So .2d  a t  209.  

A compar ison  o f  t h e  f o l l o w i n g  l a n g u a g e  i n  A l b r e c h t  w i t h  

t h a t  found  i n  K a s s e r ,  Yumbo and  Bama I n v e s t o r s  r e v e a l s  t o t a l  

harmony on  t h e  same q u e s t i o n  o f  l a w :  

. . .  P e r c e i v i n g  a p p e l l a n t s '  c o m p l a i n t  
as o n e  a t t a c k i n g  t h e  c o n s t i t u t i o n a l i t y  
o f  t h e  agency  a c t i o n  r a t h e r  t h a n  one  
a t t a c k i n g  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  
l a w  unde r  which t h e  agency a c t e d ,  t h e  
lower  c o u r t  h e l d  t h a t  once  t h e  d e c i s i o n  
i n  A l b r e c h t  became f i n a l ,  t h e  d o c t r i n e  
o f  res j u d i c a t a  b a r r e d  a p p e l l a n t s '  
act i o n .  

The r u l e  o f  law e x p r e s s e d  i n  - A l b r e c h t  is t h a t  a t t a c k  upon t h e  

c o n s t i t u t i o n a l i t y  o f  agency a c t i o n  is a v a i l a b l e  t h r o u g h  t h e  



a j u d i c i a l  r ev iew p r o c e s s  p rov ided  by law,  S e c t i o n  1 2 0 . 6 8 ( 1 2 ) ( ~ ) ,  

F l o r i d a  ~ t a t u t e s . ~  T h i s  same r u l e  o f  law is e x p r e s s e d  i n  K a s s e r ,  

Yumbo, and Bama I n v e s t o r s .  

P e t i t i o n e r s  a l s o  a s s e r t  c o n f l i c t  between A l b r e c h t  and a  

wide v a r i e t y  o f  u n r e l a t e d  c a s e s .  

A .  The Albrech t  d e c i s i o n  does  no harm t o  e i t h e r  S t a t e ,  

ex  r e l .  Watkins v .  Fernandez ,  106 F l a .  779,  1 4 3  So.  638 ( F l a .  

1932) o r  S t a t e ,  e x  r e l .  Rena ld i  v .  Sandstrom, 276 So.2d 109 

( F l a . 3 d  DCA 1973) .  These c a s e s  a r e  s t a r k l y  d i f f e r e n t  from 

A l b r e c h t ,  t h e  most s i g n i f i c a n t  d i f f e r e n c e s  b e i n g  t h a t  Watkins 

and R e n a l d i  were o r i g i n a l  p r o c e e d i n g s  (quo w a r r a n t o  and habeas  

c o r p u s ,  r e s p e c t i v e l y )  i n i t i a t e d  i n  an  a p p e l l a t e  c o u r t  concern-  

i n g  matters o v e r  which t h e  a p p e l l a t e  and c i r c u i t  c o u r t  had con- 

c u r r e n t  j u r i s d i c t i o n .  The Watkins and Rena ld i  c o u r t s  h e l d  t h a t  

t h e  a g g r i e v e d  p a r t y  had "brought  t h e  p r o p e r  a c t i o n " ,  b u t ,  i n  

e f f e c t ,  r e l i n q u i s h e d  j u r i s d i c t i o n  t o  c i r c u i t  c o u r t  because  o f  

t h e  n e c e s s i t y  of  t a k i n g  t e s t i m o n y  t o  r e s o l v e  t h e  cases. 

The Albrech t  d e c i s i o n  is c o n s i s t e n t  w i t h  t h e  d i s t i n c t i o n  

between n i s i  p r i u s  and a p p e l l a t e  j u r i s d i c t i o n  e x p r e s s e d  i n  

Watkins and R e n a l d i .  Nothing i n  Albrech t  r e q u i r e s  an a p p e l l a t e  

c o u r t  t o  t a k e  t e s t i m o n y  o r  t o  perform o t h e r  j u d i c i a l  l a b o r s  

un ique  t o  t h e  t r i a l  l e v e l .  Albrech t  s imply  encourages  a l l  

c o g n i z a b l e  i s s u e s ,  i n c l u d i n g  c o n s t i t u t i o n a l  i s s u e s ,  t o  b e  re- 

viewed i n  one  a p p e a l  from agency a c t i o n  (where t r i a l - t y p e  

a 3 ~ h a t  P e t i t i o n e r s  a r e  a t t a c k i n g  agency a c t i o n  is  c l e a r  
from t h e i r  J u r i s d i c t i o n a l  B r i e f  a t  page 2 :  " . . .  by v i r t u e  
o f  t h e  a d m i n i s t r a t i v e  a c t i o n  ( P e t i t i o n e r s )  have been u n a b l e  
t o  p u t  t h e i r  p r o p e r t y  t o  any u s e  . . . .  I f  



f u n c t i o n s  have been performed) .  Nei ther  Watkins nor Renaldi  

even remotely address  t h e  i s s u e  of r e s  j u d i c a t a  and t h a t  doc- 

t r i n e ' s  r e l a t i o n s h i p  t o  a s s a u l t  on a d m i n i s t r a t i v e  a c t i o n .  

B. P e t i t i o n e r s  appear  t o  a s s e r t  c o n f l i c t  betwe,en t h e  

Albrecht  d e c i s i o n  and t h e  d e c i s i o n s  i n  C e n t r a l  & Southern 

F l o r i d a  Flood Cont ro l  D i s t r i c t  v. YWE River  Farms, I n c . ,  297 

( F l a . 4 t h  DCA 1974) and Behm v.  Div. of Admin., Dept. 

of T r a n s p o r t a t i o n ,  383 So.2d 216 (F l a .1980) ,  which P e t i t i o n e r s  

c i t e  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  i s s u e  of whether t h e r e  is  a  

t a k i n g  without  due compensation is  a  j u d i c i a l  ques t ion  which 

an a d m i n i s t r a t i v e  agency has  no j u r i s d i c t i o n  t o  determine.  The 

Albrecht  dec i s ion  is c o n s i s t e n t  wi th  t h i s  r u l e  of law,  i n  t h a t  

Albrecht  s t a t e s  t h a t  t h e  t a k i n g  ques t ion  can be p re sen ted  upon 

j u d i c i a l  review of agency a c t i o n  pursuant  t o  law. P e t i t i o n e r s  

f a i l  t o  r e v e a l  how Albrecht  can be r ead  t o  exp res s  o r  imply a  

r u l e  of law t h a t  an a d m i n i s t r a t i v e  agency has  a u t h o r i t y  t o  

determine f u l l  compensation f o r  t h e  t a k i n g  of p rope r ty .  

C .  S i m i l a r l y ,  P e t i t i o n e r s  a s s e r t  t h a t  Albrecht  c o n f l i c t s  

w i th  t h e  dec i s ion  i n  Bryant v .  Small ,  258 So.2d 459 (F l a .3d  DCA 

1972) ,  which P e t i t i o n e r s  c i t e  f o r  t h e  r u l e  of law t h a t  r e s  

j u d i c a t a  is  i n a p p l i c a b l e  where t h e  judgment p l ead  was beyond 

t h e  j u r i s d i c t i o n  of t h e  c o u r t .  Albrecht  does not  r u l e  t h a t  an 

a d m i n i s t r a t i v e  agency has  a u t h o r i t y  t o  determine whether such 

a  t a k i n g  has  occur red .  What Albrecht  does decide is t h a t  P e t i -  

t i o n e r s  had an oppor tun i ty  t o  l i t i g a t e  t h e  t a k i n g  without  due 

compensation i s s u e  be fo re  t h e  F i r s t  D i s t r i c t  Court of Appeal i n  

an e a r l i e r  appea l ,  and because t h e  F i r s t  D i s t r i c t  Court of Appeal 



had jurisdiction to determine such a taking question, a subse- a quent attempt to raise the issue in circuit court is barred by 

the doctrine of res judicata. - -- 
111. 

Petitioners urge this Court to accept jurisdiction here 

because jurisdiction has been accepted in Key Haven Associated 

v. Board of Trustees, 400 So.2d 66 (Fla.lst DCA 1981). 4 

For the purpose of determining express and direct conflict, 

the similarities between the Albrecht and Key Haven decisions 

are purely superficial. Although the cases are factually simi- 

lar, they express opinions on different rules of law and are 

therefore legally distinct. Albrecht is a - -  res judicata case, 

pure and simple; Key Haven is just as clearly a case which turns 

0 on the doctrines of exhaustion of administrative remedies and 

primary administrative jurisdiction. Key Haven, 400 So.2d at 

page 71. 

Related to this legal distinction is a significant differ- 

ence in the history of the two cases. The property owner in 

Albrecht did exhaust all administrative and judicial remedies, 

but the property owner in Key Haven went directly to circuit 

court following agency action, foregoing its opportunities for 

administrative and judicial review. In this regard, Albrecht 

decides that because Petitioners availed themselves of judicial 

4 ~ h e  Department has objected to Petitioners' tactic of 
adopting the Key Haven arguments by reference. See Motion to 
Dismiss or in the Alternative Motion to Strike filed February 
15, 1982. Curiously, Petitioners' Key Haven arguments are not 
labeled "Argument". 



review and because t h i s  j u d i c i a l  review could  have determined 

whether t h e  agency a c t i o n  had t h e  e f f e c t  of dep r iv ing  P e t i t i o n e r s  

of p rope r ty  wi thout  f u l l  compensation? r e s  j u d i c a t a  b a r s  a  second 

round of j u d i c i a l  review of t h i s  a c t i o n .  Whether t h e  Key Haven 

a c t i o n  was, o r  could have been,  ba r r ed  by r e s  j u d i c a t a  is not 

an i s s u e  addressed by t h e  Key Haven c o u r t .  

Contrary  t o  P e t i t i o n e r s '  argument, agency a c t i o n  which de- 

p r i v e s  a  person of p roper ty  wi thout  f u l l  compensation does 

v i o l a t e  both  s t a t e  and f e d e r a l  c o n s t i t u t i o n s .  In Graham v .  

Es tuary  P r o p e r t i e s ,  I n c . ,  399 So.2d 1374, 1380 ( F l a . 1 9 8 1 ) ,  t h i s  

Court recognized t h a t  "Sect ion 120 .68 (12 ) (c )  . . .  [prov ides  

r e l i e f ]  i f  t h e  reviewing c o u r t  f i n d s  t h a t  t h e  agency ' s  e x e r c i s e  

of d i s c r e t i o n  v i o l a t e d  a c o n s t i t u t i o n a l  o r  s t a t u t o r y  p rov i s ion" ,  

and went on t o  d i s c u s s  t h e  t a k i n g  i s s u e  a t  l e n g t h ,  i n  s p i t e  of 

t h e  f a c t  t h a t  t h e  hea r ing  o f f i c e r  r e fused  t o  r u l e  on t h e  i s s u e .  

The d e c i s i o n  i n  Albrecht  is i n  t o t a l  harmony with  Es tuary  

P r o p e r t i e s .  In f a c t ,  Es tuary  P r o p e r t i e s  underscores  t h e  pro- 

p r i e t y  of t h e  a p p l i c a t i o n  of  r e s  j u d i c a t a  by t h e  Albrecht  c o u r t .  

Obviously,  Albrecht  is c o r r e c t  i n  dec id ing  t h a t  t a k i n g  

without  due compensation is one of t h e  c o n s t i t u t i o n a l  i s s u e s  

a v a i l a b l e  f o r  review under Sec t ion  1 2 0 , 6 8 ( 1 2 ) ( c ) .  More import- 

a n t l y ,  f o r  purposes  of determining c o n f l i c t  j u r i s d i c t i o n ,  P e t i -  

t i o n e r s  can po in t  t o  no c a s e  which dec ides  t h a t  r e l i e f  under 

5 ~ e t i t i o n e r s  took advantage of t h e  f i r s t  Albrecht  appea l  
t o  r a i s e  c o n s t i t u t i o n a l  i s s u e s  f o r  t h e  f i r s t  t ime.  Albrecht  
v .  Dept.  of Environmental Regula t ion ,  353 So.2d 883 ( F l a . l s t  
DCA 1978) ,  c e r t .  den.  359 So.2d 1210 (F la .1978) .  There is 
noth ing  which prevented P e t i t i o n e r s  from r a i s i n g  t h e  t a k i n g  
i s s u e .  Compare F a r r u g i a  v .  F r e d e r i c k ,  344 So.2d 920 ( F l a . l s t  
DCA 1977) .  



Sec t ion  120 .68(12) (c )  is not  a v a i l a b l e  t o  remedy a  t a k i n g  with- 

a - 

out  due compensation. Therefore ,  P e t i t i o n e r s  can p o i n t  t o  no 

c a s e  which dec ides  t h a t  t h e r e  is  an except ion  t o  t h e  r e s  judi-  

c a t a  d o c t r i n e  wheal t a k i n g  without  due compensation is a l l e g e d .  

In  connect ion wi th  t h e i r  arguments comparing Key Haven t o  

Albrech t ,  P e t i t i o n e r s  contend t h a t  Albrecht  c o n f l i c t s  wi th  Askew 

v.  Gables-by-the-Sea, I n c . ,  333 So.2d 56 ( F l a . l s t  DCA 1976) and 

Zabel v. P i n e l l a s  Co. e t c . ,  171  So.2d 376 ( F l a . l s t  DCA 1965).  

Not only  do P e t i t i o n e r s  completely obscure  t h e  r u l e s  of law 

s t a t e d  by those  c a s e s ,  bu t  P e t i t i o n e r s  f a i l  t o  p o i n t  t o  any 

language i n  Albrecht  which remotely c o n f l i c t s  wi th  o r  even 

add res se s  t h e  i s s u e s  o r  ho ld ings  i n  Zabel and Gables-by-the-Sea, 

Only i f  Albrecht  had reached t h e  m e r i t s  of P e t i t i o n e r s '  Com- 

a p l a i n t  could Albrecht  have even cons idered  a  r u l i n g  which would 
6  

c o n f l i c t  w i th  t h e s e  r a t h e r  unique c a s e s .  

P e t i t i o n e r s  have given n o t i c e  of r e l i a n c e  upon G r i f f i n  v. 

S t .  Johns River  Water Management D i s t r i c t ,  S o . 2 d  - ( F l a . 5 t h  

DCA 1981) ,  1982 FLW 354. P e t i t i o n e r s '  r e l i a n c e  is  misplaced,  

f o r  G r i f f i n  is expres s ly  l i m i t e d  t o  t h e  e f f e c t s  which Sec t ion  

373.617, F l o r i d a  S t a t u t e s ,  has  upon t h e  forum f o r  r e s o l u t i o n  

of t h e  t a k i n g  q u e s t i o n .  For Albrech t ,  t h e  analogous s t a t u t o r y  

p rov i s ion  is Sec t ion  253.763, F l o r i d a  S t a t u t e s ,  which t h e  

p a r t i e s  have agreed is  i n a p p l i c a b l e  t o  t h i s  ca se .  (A.3). 

In f a c t ,  P e t i t i o n e r s  v o l u n t a r i l y  dismissed t h e  count i n  t h e i r  

complaint  which sought r e l i e f  pursuant  t o  Sec t ion  253.763. 

( R .  55-57). 

6  
Because of i t s  uniaue f a c t s .  Gables-bv-the-Sea mav be one 

of t hose  r a r e  ca ses  i n  Ghich c i r c u i t  c o u r t W i n t e r v e n t i o i  i n  t h e  
a d m i n i s t r a t i v e  p roces s  would be j u s t i f i e d .  Gulf P ines  Mem. Park,  
Inc .  v .  Oaklawn Mem. Park,  I n c . ,  361 So.2d 695 ( F l a .  1978).  

-9- 



CONCLUSION 

The r u l e s  of  law s t a t e d  by A l b r e c h t  a r e  t h a t  ( 1 )  t h e  con- 

s t i t u t i o n a l  i s s u e  of whether  agency a c t i o n  amounts t o  a  t a k i n g  

w i t h o u t  j u s t  compensat ion may be r a i s e d  on j u d i c i a l  r ev iew pur- 

s u a n t  t o  S e c t i o n  120.68,  F l o r i d a  S t a t u t e s ,  and ( 2 )  t h e  d o c t r i n e  

of  res judicat :a  b a r s  a  second a t t a c k  on agency a c t i o n  i n  c i r c u i t  

c o u r t  when rev iew of t h a t  a c t i o n  p u r s u a n t  t o  S e c t i o n  120.68 was 

a v a i l a b l e  and pursued .  

P e t i t i o n e r s  can  p o i n t  t o  no d e c i s i o n  which e x p r e s s l y  and 

d i r e c t l y  c o n f l i c t s  w i t h  t h e  r u l e s  o f  law s t a t e d  by A l b r e c h t .  

I n  f a c t ,  A lbrech t  i s  i n  t o t a l  harmony w i t h  a l l  c a s e s  which 

a d d r e s s  t h e s e  i s s u e s .  There is no need h e r e  f o r  Supreme Court  

r e s o l u t i o n  of d i s c o r d a n t  r u l e s  of  law. J e n k i n s  v .  S t a t e ,  385 

So. 2d 1356 ( F l a .  1980) ; Sanchez v .  Wimpey, - So. 2d - ( F l a .  1 9 8 1 ) ,  

1982 FLW 21. 

Accord ing ly ,  .Respondent Department o f  Environmenta l  Regula- 

t i o n  r e q u e s t s  t h a t  t h i s  Court  deny j u r i s d i c t i o n  of t h i s  c a s e .  
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