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PER CURIAM 

T h i s  p r o c e e d i n g  i s  a n  a p p e a l  f rom a judgment o f  c o n v i c t i o n  

o f  two c o u n t s  o f  f i r s t - d e g r e e  murder  and two s e n t e n c e s  o f  d e a t h .  

The i m p o s i t i o n  o f  t h e  s e n t e n c e s  o f  d e a t h  g i v e s  t h i s  C o u r t  

j u r i s d i c t i o n  o f  t h e  a p p e a l .  A r t .  V ,  5 3 ( b )  ( l ) ,  F l a .  Cons t .  

A s  i s  t h e  s t a n d a r d  p r o c e d u r e  i n  f i r s t - d e g r e e  murder  t r i a l s  

i n  F l o r i d a ,  f i r s t  t h e r e  w a s  a  g u i l t - o r - i n n o c e n c e  p h a s e  o f  t h e  

t r i a l  a t  which a p p e l l a n t  was d e t e r m i n e d  t o  b e  g u i l t y  o f  t h e  

p r e m e d i t a t e d  murders  o f  John  Smith Eubanks and Walton R o b e r t  

Farmer.  The e v i d e n c e  was l e g a l l y  s u f f i c i e n t  t o  s u p p o r t  t h e  

j u r y ' s  v e r d i c t s  o f  g u i l t  on  b o t h  c o u n t s .  The f a c t s  as shown by 

t h e  e v i d e n c e  p r e s e n t e d  a t  t h e  t r i a l  w i l l  b e  b r i e f l y  s t a t e d  below.  

A f t e r  t h e  j u r y  r e t u r n e d  t h e  v e r d i c t s  of  g u i l t ,  t h e  second p h a s e  

o f  t h e  t r i a l  was h e l d  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  t h e  

s e n t e n c e s  t o  b e  imposed upon t h e  d e f e n d a n t  f o r  t h e  two murde r s .  

S e e  5 921.141, F l a .  S t a t .  ( 1 9 8 1 ) .  A f t e r  h e a r i n g  e v i d e n c e  and 

argument  of  c o u n s e l  a t  t h e  s e n t e n c i n g  p h a s e ,  t h e  j u r y  recommended 

a s e n t e n c e  o f  d e a t h  f o r  t h e  murder o f  Walton Farmer and  a 

s e n t e n c e  o f  l i f e  impr isonment  f o r  t h e  murder of  John  Eubanks.  

The t r i a l  j udge ,  o f  t h e  C i r c u i t  Cour t  of  t h e  F i f t h  J u d i c i a l  

C i r c u i t  o f  F l o r i d a ,  i n  and  f o r  Lake County, imposed s e n t e n c e s  o f  



d e a t h  f o r  b o t h  c a p i t a l  o f f e n s e s .  We f i n d  no b a s i s  f o r  r e v e r s a l  

of t h e  judgments o f  c o n v i c t i o n  and s o  a f f i r m  them. W e  v a c a t e  t h e  

s e n t e n c e s  of d e a t h  f o r  r e c o n s i d e r a t i o n .  

I .  FACTS 

The ev idence  a t  t r i a l  e s t a b l i s h e d  t h e  f o l l o w i n g  f a c t s .  

John Eubanks employed a p p e l l a n t  a s  manager of a  c a t t l e  r a n c h  i n  

Lake County. A p p e l l a n t  l i v e d  a t  t h e  ranch  i n  a  mobi le  home 

prov ided  by Eubanks, t h e  owner. A p p e l l a n t  h i r e d  Rober t  Schmidt 

a s  a  h e l p e r .  Schmidt soon l e a r n e d  t h a t  a p p e l l a n t  was r e g u l a r l y  

s t e a l i n g  c a t t l e  and s e l l i n g  them. Soon Schmidt began r e g u l a r l y  

h e l p i n g  a p p e l l a n t  t r a n s p o r t  s t o l e n  c a t t l e  t o  market  and g e t t i n g  a  

s h a r e  of  t h e  p roceeds .  S e v e r a l  months a f t e r  Schmidt was h i r e d  a t  

t h e  ranch ,  a p p e l l a n t  d i s c u s s e d  w i t h  him t h e  p o s s i b i l i t y  of 

k i l l i n g  Eubanks. According t o  S c h m i d t ' s  t e s t imony  a t  t r i a l ,  

a p p e l l a n t  wanted t o  k i l l  Eubanks because  he  b e l i e v e d  t h a t  

Eubanks' d e a t h  would e n a b l e  a p p e l l a n t  t o  o b t a i n  c o n t r o l  o v e r  t h e  

a s s e t s  of  t h e  ranch .  

There was t e s t imony  t h a t  Eubanks had been aware of  l o s s e s  

o f  c a t t l e  a t  t h e  ranch  and s u s p e c t e d  t h a t  a p p e l l a n t  was 

r e s p o n s i b l e .  On t h e  morning of J u l y  21, 1981, a p p e l l a n t  and 

Schmidt r e t u r n e d  t o  t h e  ranch  a f t e r  hav ing  s o l d  some c a t t l e  a t  a  

l o c a l  market .  Eubanks was t h e r e  i n d i c a t i n g  t h a t  he  wanted t o  

i n s p e c t  t h e  p remises  and c o u n t  h i s  c a t t l e .  Ear ly  t h a t  a f t e r n o o n  

Walton Farmer a r r i v e d  a t  t h e  ranch  t o  m e e t  Eubanks. The e v i d e n c e  

showed t h a t  t h e  purpose  of t h e  meet ing  was t o  d i s c u s s  Fa rmer ' s  

b e i n g  h i r e d  t o  r e p l a c e  a p p e l l a n t  a s  r anch  manager. 

Schmidt t e s t i f i e d  a t  t r i a l  t h a t  a s  t h e  f o u r  men t h e n  

proceeded t o  move a b o u t  t h e  ranch  l o o k i n g  f o r  c a t t l e ,  a p p e l l a n t  

t o l d  him t h a t  Eubanks had f i g u r e d  o u t  t h a t  h i s  c a t t l e  were b e i n g  

s t o l e n .  According t o  S c h m i d t ' s  t e s t i m o n y ,  a p p e l l a n t  s a i d  t h a t  

Eubanks and Farmer would have t o  b e  k i l l e d  o r  e lse  a p p e l l a n t  and 

Schmidt would go  t o  p r i s o n .  A s  t h e  f o u r  men e n t e r e d  a  wooded 
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a r e a  looking f o r  s i g n s  of c a t t l e ,  they  sepa ra t ed  i n t o  two p a i r s ,  

w i th  a p p e l l a n t  accompanying Farmer whi le  Schmidt s t ayed  by 

Eubanks . 
Schmidt t e s t i f i e d  t h a t  when he heard gunshots from t h e  

a r e a  where a p p e l l a n t  and Farmer were,  he ,  Schmidt, sho t  Eubanks 

twice  i n  t h e  back of t h e  head. Then Schmidt responded t o  

a p p e l l a n t ' s  c a l l  f o r  a s s i s t a n c e  and saw Farmer on t h e  ground 

covered wi th  blood. Appel lant  t o l d  Schmidt t o  shoot  Farmer a s  he 

was n o t  y e t  dead. Schmidt d i d  a s  he was t o l d .  Appel lant  and 

Schmidt then  took t h e  v i c t i m s '  c a r s  t o  nearby towns and l e f t  

them. That n i g h t ,  they disposed of t h e  bodies  i n  a deep 

s inkho le ,  weight ing down t h e  bodies  wi th  conc re t e  b locks .  

I n  exchange f o r  h i s  agreement t o  g ive  test imony f o r  t h e  

s t a t e  a t  a p p e l l a n t ' s  t r i a l ,  Schmidt was al lowed t o  p lead  g u i l t y  

t o  reduced charges  and was sentenced t o  l i f e  imprisonment on each 

of t h e  two murder counts .  

11. PRELIMINARY ISSUE 

Appel lant  contends t h a t  we should n o t  proceed t o  cons ider  

h i s  appea l  u n t i l  he has been a f fo rded  a new sen tenc ing  

proceeding.  He bases  t h i s  con ten t ion  on t h e  l ack  of a verbat im 

t r a n s c r i p t  of t h e  p r o s e c u t o r ' s  c l o s i n g  argument t o  t h e  ju ry  a t  

t h e  sen tenc ing  phase of t h e  t r i a l .  

A f t e r  t h e  f i l i n g  of t h e  n o t i c e  of appea l ,  t h e  r eco rd  of 

t h e  proceedings  i n  t h e  t r i a l  c o u r t  was s e n t  t o  t h i s  Court .  Our 

c a p i t a l  fe lony  sen tenc ing  law r e q u i r e s  t h e  " c e r t i f i c a t i o n  by t h e  

s en t enc ing  c o u r t  of t h e  e n t i r e  record"  t o  t h e  Supreme Court  f o r  

purposes of t h e  mandatory a p p e l l a t e  review of judgments upon 

which dea th  sen tences  a r e  imposed. 5 9 2 1 . 1 4 1 ( 4 ) ,  F l a .  S t a t .  

(1981) .  However, counse l  f o r  t h e  a p p e l l a n t  by a s e r i e s  of 

motions po in ted  o u t  t h a t  t h e r e  were omissions from t h e  r eco rd  on 

appea l  and moved f o r  supplementation of t h e  r eco rd  pursuant  t o  

F l o r i d a  Rule of Appel la te  Procedure 9 . 2 0 0 ( £ ) .  We d i r e c t e d  t h a t  

t h e  record  be supplemented by t h e  t r a n s m i t t a l  t o  t h i s  Court of 
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t h e  omi t t ed  p o r t i o n s .  Only t h e n  was it d i s cove red  t h a t ,  through 

a  m i s t ake ,  omiss ion ,  o r  f a i l u r e  by t h e  O f f i c i a l  Cour t  Repo r t e r  of 

t h e  F i f t h  J u d i c i a l  C i r c u i t ,  t h e r e  e x i s t e d  n e i t h e r  a  r e c o r d i n g  no r  

any shor thand  n o t e s  of t h e  p r o s e c u t o r ' s  c l o s i n g  argument t o  t h e  

j u r y  i n  t h e  s e n t e n c i n g  phase  of t h e  t r i a l  s o  t h a t  a  t r a n s c r i p t  

t h e r e o f  cou ld  n o t  be  prepared. '  Due t o  t h e  i m p o s s i b i l i t y  o f  

producing a  t r a n s c r i p t  of  t h e  argument,  t h i s  Cour t ,  on motion of  

t h e  a p p e l l a n t ,  r e l i n q u i s h e d  j u r i s d i c t i o n  t o  t h e  c i r c u i t  c o u r t  f o r  

purposes  of  r e c o n s t r u c t i n g  t h e  r e c o r d  of  t h e  p r o s e c u t o r ' s  

argument.  

The s i g n i f i c a n c e  of t h e  fo r ego ing  e v e n t s  l i e s  i n  t h e  f a c t  

t h a t ,  under o u r  c a p i t a l  f e l o n y  s e n t e n c i n g  law and p r i n c i p l e s  of  

due p r o c e s s ,  t h e  arguments t o  t h e  j u ry  i n  a  s e n t e n c i n g  

p roceed ing ,  l i k e  t h e  ev idence  p r e s e n t e d ,  must be r e l e v a n t  t o  t h e  

i s s u e s  invo lved  i n  t h e  s e n t e n c i n g  d e c i s i o n  and must n o t  be unduly 

inflammatory o r  emot iona l  o r  improper ly  p r e j u d i c i a l  t o  t h e  

c a p i t a l  o f f e n d e r .  I n  t h e  p r e s e n t  c a s e ,  a p p e l l a n t  a rgues  t h a t  h i s  

r i g h t s  t o  a  f a i r  s e n t e n c i n g  p roceed ing  and a  reasoned  s e n t e n c i n g  

judgment w e r e  v i o l a t e d  by improper inflammatory and p r e j u d i c i a l  

argument by t h e  p r o s e c u t o r  t o  t h e  j u ry  and judge.  Thus, t h e  l a c k  

o f  a  t r a n s c r i p t  of  t h e  argument p r e s e n t s  a  problem i n  view of 

t h i s  C o u r t ' s  r e s p o n s i b i l i t y  t o  p rov ide  a p p e l l a t e  review.  

Appe l l an t  a rgues  t h a t  because  of t h e  l a c k  of a  ve rba t im 

t r a n s c r i p t  of  t h e  p r o s e c u t o r ' s  arguments on t h e  s e n t e n c i n g  i s s u e ,  

t h e r e  can  be no meaningful  a p p e l l a t e  review.  Without meaningful  

a p p e l l a t e  review of t h e  s e n t e n c i n g  p r o c e s s  and t h e  s e n t e n c i n g  

d e c i s i o n ,  he  a rgues ,  t h e  s e n t e n c e s  of  dea th  canno t  s t a n d .  

1. The r eco rd  shows t h a t  t h e  c o u r t - r e p o r t i n g  method used a t  
t h e  t r i a l  was aud io t ape  r eco rd ing .  The omiss ion from t h e  r eco rd  
was caused by a  mechanical  f a i l u r e .  I d e a l l y ,  p roceed ings  shou ld  
be  r e p o r t e d  by means of  bo th  t a p e  r eco rd ing  and shor thand  
r e p o r t i n g .  Shor thand n o t e s  by themselves  a r e  s u s c e p t i b l e  t o  
m i s t akes  and i n a c c u r a c i e s  j u s t  a s  t a p e  r e c o r d e r s  a r e  s u b j e c t  t o  
mechanical  f a i l u r e .  While u s ing  bo th  methods s imu l t aneous ly  
would be more l i k e l y  t o  produce a  f a i l u r e - p r o o f  sys tem,  due t o  
l i m i t e d  f i n a n c i a l  r e s o u r c e s  most t r i a l  c o u r t s  i n  ~ l o r i d a  choose 
one method o r  t h e  o t h e r  s o  t h a t  a  c e r t a i n  amount o f  f a i l u r e  and 
i naccu racy  i s  i n e v i t a b l e .  See J u d i c i a l  Coord ina t ing  Counc i l ,  
Cour t  Repor t ing:  A Repor t  t o h e  Supreme Cour t  of F l o r i d a  (19821. -- - 



A p p e l l a n t  rel ies  on t h e  p r i n c i p l e  t h a t  a p p e l l a t e  review i s  an 

i n t e g r a l  p a r t  of  t h e  c a p i t a l  s e n t e n c i n g  p r o c e s s ,  c r u c i a l  t o  i t s  

c o n s t i t u t i o n a l i t y .  P r o f f i t t  v .  F l o r i d a ,  428 U.S. 242 ( 1 9 7 6 ) .  

T h e r e f o r e ,  a p p e l l a n t  c o n c l u d e s ,  he  i s  e n t i t l e d  t o  a  new 

s e n t e n c i n g  t r i a l .  

When t h i s  Cour t  r e l i n q u i s h e d  j u r i s d i c t i o n  f o r  

r e c o n s t r u c t i o n  o f  t h e  r e c o r d  a s  s t a t e d  above,  t h e  t r i a l  c o u r t  

proceeded t o  r e c o n s t r u c t  t h e  r e c o r d  p u r s u a n t  t o  F l o r i d a  Rule of 

A p p e l l a t e  Procedure  9.200 ( b )  ( 3 )  . That  r u l e  p r o v i d e s  a s  f o l l o w s :  

I f  no r e p o r t  o f  t h e  p roceed ings  was made, o r  i f  
a  t r a n s c r i p t  i s  u n a v a i l a b l e ,  t h e  a p p e l l a n t  may 
p r e p a r e  a  s t a t e m e n t  of  t h e  ev idence  o r  p roceed ings  
from t h e  b e s t  a v a i l a b l e  means, i n c l u d i n g  h i s  
r e c o l l e c t i o n .  The s t a t e m e n t  s h a l l  be s e r v e d  on t h e  
a p p e l l e e ,  who may s e r v e  o b j e c t i o n s  o r  proposed 
amendments t h e r e t o  w i t h i n  10 days  of  s e r v i c e .  
T h e r e a f t e r ,  t h e  s t a t e m e n t  and any o b j e c t i o n s  o r  
proposed amendments s h a l l  be  s u b m i t t e d  t o  t h e  lower 
t r i b u n a l  f o r  s e t t l e m e n t  and a p p r o v a l .  A s  s e t t l e d  and 
approved,  t h e  s t a t e m e n t  s h a l l  b e  i n c l u d e d  by t h e  
c l e r k  o f  t h e  lower t r i b u n a l  i n  t h e  r e c o r d .  

W e  now have b e f o r e  u s  a  r e c o n s t r u c t e d  accoun t  of t h e  m a t t e r  i n  

q u e s t i o n  " a s  s e t t l e d  and approved" by t h e  c i r c u i t  c o u r t .  The 

i s s u e  i s  whether  t h i s  r e c o n s t r u c t e d  v e r s i o n  of t h e  p r o s e c u t o r ' s  

argument t o  t h e  j u r y  a t  t h e  s e n t e n c i n g  phase  of t h e  t r i a l  i s  an 

adequa te  b a s i s  f o r  a p p e l l a t e  review of a p p e l l a n t ' s  c o n t e n t i o n s  

w i t h  r e g a r d  t o  t h a t  argument .  

I n  Delap v .  S t a t e ,  350 So. 2d 462 ( F l a .  1977) , upon which 

a p p e l l a n t  re l ies ,  t h i s  Cour t  r e v e r s e d  a  f i r s t - d e g r e e  murder 

c o n v i c t i o n  and s e n t e n c e  of d e a t h  due t o  t h e  l a c k  of  a  complete 

r e c o r d  and o r d e r e d  a  new t r i a l .  However, t h a t  c a s e  was 

s u b s t a n t i a l l y  d i f f e r e n t  from t h e  p r e s e n t  s i t u a t i o n .  I n  Delap,  no 

t r a n s c r i p t s  w e r e  made of  " t h e  j u r y  c h a r g e  c o n f e r e n c e s ;  c h a r g e  t o  

t h e  j u r y  i n  b o t h  t h e  t r i a l  and p e n a l t y  p h a s e s ;  v o i r  d i r e  o f  t h e  

j u r y ;  and c l o s i n g  arguments  of c o u n s e l  i n  b o t h  t h e  t r i a l  and 

p e n a l t y  phases"  of  t h e  p roceed ings  i n  t h e  t r i a l  c o u r t .  - I d .  a t  

463. Fur the rmore ,  t h e  t r i a l  c o u r t  s p e c i f i c a l l y  and a f f i r m a t i v e l y  

found upon i n q u i r y  i n t o  t h e  m a t t e r  t h a t  it  was " i m p o s s i b l e  t o  

r e c o n s t r u c t  s a i d  p o r t i o n s  of  t h e  r e c o r d  by s t i p u l a t i o n  o r  

o t h e r w i s e  and t h a t  t h e r e  a p p e a r s  t o  be  no means of comple t ing  t h e  



r e q u e s t e d  r e c o r d . "  - I d .  The p r e s e n t  c a s e  i n v o l v e s  omiss ion  o f  a  

much more l i m i t e d  p o r t i o n  o f  t h e  t r i a l  and t h e  t r i a l  c o u r t  found 

t h a t  it was p o s s i b l e  t o  assemble  a  r e a s o n a b l y  a c c u r a t e  

r e c o n s t r u c t i o n  of  what was s a i d .  W e  t h e r e f o r e  f i n d  t h a t  t h e  

r e c o n s t r u c t e d  r e c o r d  o f  t h e  unrecorded argument of t h e  p r o s e c u t o r  

i s  a n  adequa te  r e c o r d  upon which t o  perform t h e  a p p e l l a t e  review 

p r o c e s s .  

111. ISSUES ON APPEAL OF CONVICTIONS 

A p p e l l a n t  a r g u e s  t h a t  a l l  t h e  p h y s i c a l  ev idence  found a t  

t h e  s c e n e  o f  t h e  s i n k h o l e  where t h e  b o d i e s  w e r e  r e c o v e r e d ,  

i n c l u d i n g  t h e  b o d i e s  o f  t h e  v i c t i m s  themse lves  and a l l  

i n f o r m a t i o n  a b o u t  and d e s c r i p t i o n s  of t h e i r  c o n d i t i o n ,  shou ld  

have been exc luded  from e v i d e n c e .  The law enforcement  

a u t h o r i t i e s  w e r e  a b l e  t o  l o c a t e  and r e c o v e r  t h e  b o d i e s  w i t h i n  a  

f a i r l y  s h o r t  t i m e  a f t e r  a p p e l l a n t ' s  a r r e s t  because  he  t o l d  them 

where t h e  b o d i e s  had been p u t  and d i r e c t e d  them t o  t h e  l o c a t i o n .  

A p p e l l a n t  p o s i t s  s e v e r a l  grounds f o r  r u l i n g  t h a t  h i s  

i n t e r r o g a t i o n  was i l l e g a l  and a r g u e s  t h a t  h i s  s t a t e m e n t  

d i s c l o s i n g  and a c t u a l l y  l e a d i n g  t h e  s h e r i f f  t o  t h e  l o c a t i o n  was a  

d i r e c t  p r o d u c t  of  t h e  i l l e g a l  i n t e r r o g a t i o n .  H e  conc ludes  t h a t  

t h e  p h y s i c a l  e v i d e n c e  t h e r e f o r e  s h o u l d  have been s u p p r e s s e d .  

The grounds o f  t h e  i l l e g a l i t y  o f  t h e  i n t e r r o g a t i o n  p u t  

f o r t h  by t h e  a p p e l l a n t  a r e  t h a t  it was t h e  p r o d u c t  o f  t h e  

un lawfu l  w a r r a n t l e s s  a r r e s t  of  a p p e l l a n t  by f o r c i b l e  e n t r y  a t  h i s  

hone on s u s p i c i o n  of  c a t t l e  t h e f t  i n  v i o l a t i o n  o f  t h e  f o u r t h  

amendment; t h a t  it was c a r r i e d  o u t  w i t h o u t  a  knowing and 

i n t e l l i g e n t  wa ive r  of  t h e  r i g h t  t o  remain s i l e n t  and by means of 

a c t u a l  t h r e a t s  and c o e r c i o n  i n  v i o l a t i o n  o f  t h e  f i f t h  amendment; 

and t h a t  it was c o n t i n u e d  by t h e  d e c e p t i v e  and un lawfu l  

s e q u e s t r a t i o n  of  a p p e l l a n t ,  evad ing  t h e  a t t e m p t s  of  l e g a l  c o u n s e l  

t o  r e a c h  him i n  v i o l a t i o n  o f  t h e  s i x t h  amendment. A p p e l l a n t ' s  

c o n f e s s i o n  and i n c r i m i n a t i n g  s t a t e m e n t s  t o  t h e  a u t h o r i t i e s  were 

i n  f a c t  exc luded  from ev idence  a t  t h e  t r i a l  on t h e  ground t h a t  



they were i l l e g a l l y  ob ta ined .  The s t a t e  apparen t ly  concedes t h a t  

t h e  i n t e r r o g a t i o n  i t s e l f  was i l l e g a l  and t h e  suppress ion  order  

~ o r r e c t . ~  But t h e  t r i a l  c o u r t  he ld  t h a t  t h e  bodies  themselves 

and r e l a t e d  p h y s i c a l  evidence were admiss ib le  on the  ground t h a t  

they  were independently ob ta ined .  Appel lant  argues  t h a t  t h i s  was 

e r r o r .  

A review of t h e  record  r e v e a l s  t h a t  t h e  t r i a l  judge was i n  

e r r o r  when he found t h a t  t h e  discovery of t h e  bodies  by law 

enforcement a u t h o r i t i e s  was independent,  and no t  a  p roduc t ,  of 

t h e  i l l e g a l l y  ob ta ined  s t a t emen t s  of a p p e l l a n t .  Indeed,  t h e  

p o l i c e  d i d  no t  know where t h e  bodies  were u n t i l  a p p e l l a n t  

d i r e c t e d  them t h e r e  and showed them, and t h i s  journey t o  t h e  

scene of d i s p o s a l  was an i n t e g r a l  p a r t  of t h e  cont inu ing  

i n t e r r o g a t i o n ,  which t h e  t r i a l  c o u r t  he ld  and t h e  s t a t e  concedes 

was i l l e g a l  f o r  f a i l u r e  t o  observe c o n s t i t u t i o n a l  requirements .  

The foregoing obse rva t ion  does no t  end t h e  m a t t e r ,  however. For 

t h e  p h y s i c a l  evidence t o  be admiss ib le  it i s  no t  necessary t h a t  

it have been found independent ly  of t h e  confess ion  i f  t h e r e  was a  

reasonable  p r o b a b i l i t y  t h a t  i n  t h e  normal course  of even t s  it 

would have been found independent ly .  

The argument t h a t  t h e  p h y s i c a l  evidence i n  ques t ion  should 

have been suppressed r e l i e s  on t h e  court-made "exc lus ionary  

r u l e , "  which f o r b i d s  t h e  use of evidence i n  c o u r t  i f  it i s  t h e  

product  o r  f r u i t  of a  s ea rch  o r  s e i z u r e  o r  i n t e r r o g a t i o n  c a r r i e d  

o u t  i n  v i o l a t i o n  of c o n s t i t u t i o n a l  r i g h t s .  Wong Sun v. United 

S t a t e s ,  U . S .  United S t a t e s  v .  Cruz, 

(5 th  C i r .  1978) (en banc ) .  However, t h e  ques t ion  of whether t h e  

evidence i n  q u e s t i o n  i s  i n  f a c t  t h e  product  o r  f r u i t  of t h e  

c o n s t i t u t i o n a l l y  v i o l a t i v e  conduct depends on whether t h e  

connect ion between t h e  two i s  a  d i r e c t  connect ion.  I f  t h e  

2 .  I f  t h e  s t a t e  had wanted t o  c o n t e s t  t h e  holding t h a t  
a p p e l l a n t ' s  confess ion  was inadmis s ib l e ,  it could have taken a  
p r e t r i a l  appeal .  § 9 2 4 . 0 7 1  (1) , Fla .  S t a t .  (1981) . Moreover, i f  
t h e  s t a t e  had wanted t o  e s t a b l i s h  t h e  a d m i s s i b i l i t y  of t h e  
confess ion  i n  ca se  of a  new t r i a l ,  it could have cross-appealed 
t h e  r u l i n g  i n  connect ion wi th  t h i s  appea l  by a p p e l l a n t .  
§ 9 2 4 . 0 7  ( 4 ) ,  F l a .  S t a t .  (1981) . 



connect ion i s  a t t e n u a t e d  r a t h e r  than  d i r e c t ,  t h e  i l l e g a l i t y  of 

t h e  conduct does n o t  always mandate a p p l i c a t i o n  of t h e  

exc lus iona ry  r u l e  t o  ba r  admission of t h e  evidence.  Wong Sun v.  

United S t a t e s ;  Nardone v.  United S t a t e s ,  308 U.S. 338 (1939) .  

One b a s i s  f o r  f i n d i n g  t h a t  t h e  connect ion between a  

c o n s t i t u t i o n a l  v i o l a t i o n  and t h e  ques t ioned  evidence i s  severed 

o r  a t t e n u a t e d  i s  t h e  f a c t  t h a t  t h e  p o l i c e  were a b l e  t o  o b t a i n  t h e  

same evidence from a  s e p a r a t e  and independent source  n o t  a f f e c t e d  

by t h e  unlawful p o l i c e  conduct .  Close ly  r e l a t e d  t o  t h e  

independent source  d o c t r i n e  i s  t h e  r u l e  t h a t  t h e  exc lus ionary  

r u l e  w i l l  n o t  be a p p l i e d  where it can be shown t h a t ,  had t h e  

evidence i n  q u e s t i o n  no t  been ob ta ined  by t h e  chal lenged p o l i c e  

conduct ,  it " u l t i m a t e l y  o r  i n e v i t a b l y  would have been d i scovered  

by l awfu l  means." Nix v. Will iams,  467 U.S. 431, 4 4 4  (1984) .  

The evidence p re sen ted  a t  t h e  suppress ion  hea r ing  i n  t h i s  

c a s e  was s u f f i c i e n t  t o  e s t a b l i s h  by a  preponderance of t h e  

evidence t h a t ,  i f  a p p e l l a n t  had n o t  l e d  p o l i c e  t o  t h e  bod ie s ,  

they  would u l t i m a t e l y  have been l o c a t e d  very soon t h e r e a f t e r  by 

means of o rd ina ry  and r o u t i n e  i n v e s t i g a t i v e  procedures .  There 

was tes t imony t h a t  t h e  surrounding a r e a s  of a l l  s i nkho le s  i n  t h e  

r eg ion  would have been c l o s e l y  examined a s  a  ma t t e r  of r o u t i n e .  

Also,  co-defendant Schmidt had given h i s  lawyer a  l i m i t e d  

a u t h o r i z a t i o n  t o  inform t h e  p o l i c e  t h a t  t h e  bodies  had been 

disposed of i n  deep water .  This  r o u t i n e  examination of s inkho le s  

would have revea led  t h e  drag  marks, d e b r i s ,  c l o t h i n g  f i b e r s ,  and 

o t h e r  i n d i c a t o r s  t h a t  were p r e s e n t  a t  Wall Sink where t h e  bodies  

were found. Wall Sink was t h e  l a r g e s t  and deepes t  s i n k  i n  t h e  

g e n e r a l  a r ea .  These i n d i c a t o r s ,  t h e  test imony showed, would 

i n e v i t a b l y  have caused p o l i c e  t o  concen t r a t e  t h e i r  deep-water 

s ea rch ing  c a p a b i l i t i e s  a t  Wall Sink.  We t h e r e f o r e  conclude t h a t  

t h e  t r i a l  c o u r t  was c o r r e c t  i n  admi t t i ng  t h e  bodies  and r e l a t e d  

evidence,  on t h e  ground t h a t  a l though they  were i n  f a c t  found by 

means of a p p e l l a n t ' s  s t a t emen t s ,  they would have been found 

independent ly  even without  t h e  s t a t emen t s ,  by means of normal 

i n v e s t i g a t i v e  measures t h a t  i n e v i t a b l y  would have been s e t  i n  



motion a s  a  m a t t e r  of r o u t i n e  p o l i c e  p rocedure .  United S t a t e s  v .  

S a t t e r f i e l d ,  743 F.2d 827 (11 th  C i r .  1 9 8 4 ) ,  cer t .  den i ed ,  105 

S.Ct.  2362 ( 1 9 8 5 ) ;  Uni ted  S t a t e s  v .  Brookins ,  614 F.2d 1037 ( 5 t h  

C i r .  1980 ) .  The i n e v i t a b l e  d i s cove ry  d o c t r i n e  i s  p rope r ly  

a p p l i e d  r e g a r d l e s s  of  whether  t h e  ground o f  supp re s s ion  of  t h e  

s t a t e m e n t  i s  v i o l a t i o n  of  t h e  f o u r t h  amendment, f i f t h  amendment, 

o r  s i x t h  amendment. See Nix v .  Wil l iams.  W e  t h e r e f o r e  f i n d  no 

r e v e r s i b l e  e r r o r  i n  t h e  admiss ion i n t o  ev idence  of t h e  p h y s i c a l  

i t e m s  i n  q u e s t i o n ,  t e s t imony  abou t  t h e  l o c a t i o n  and c o n d i t i o n  of  

t h e  bod i e s  o f  t h e  v i c t i m s ,  and r e l a t e d  p h y s i c a l  ev idence .  

Next a p p e l l a n t  a rgues  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  

a l l owing  t h e  s t a t e  t o  p r e s e n t  ev idence  of  " c o l l a t e r a l  c r imes , "  

t h a t  i s ,  t e s t imony  and ev idence  showing t h a t  a p p e l l a n t  and 

Schmidt had been s t e a l i n g  c a t t l e  from t h e  ranch .  Appe l l an t  was 

n o t  charged w i t h  any c r i m e s  based on t h i s  conduct .  H e  a rgues  

t h a t  t h e r e f o r e  t h e  ev idence  p e r t a i n i n g  t o  t h e  s t e a l i n g  was n o t  

r e l e v a n t  t o  any m a t e r i a l  i s s u e s ,  s e rved  on ly  t o  p r e j u d i c e  t h e  

j u ry  a g a i n s t  him, and shou ld  have been exc luded .  Th i s  argument 

i g n o r e s  t h e  f a c t  t h a t  t h e  background i n fo rma t ion  concern ing  

a p p e l l a n t  ' s employment a s  ranch manager and t h e  con t inuous  

p a t t e r n  of t h i e v e r y  was r e l e v a n t  t o  e s t a b l i s h  h i s  mot ives  and t o  

p rov ide  t h e  j u ry  w i th  t h e  e n t i r e  f a c t u a l  c o n t e x t  i n  which t h e  

charged c r imes  a r o s e .  

I n  a  c r i m i n a l  t r i a l ,  it i s  g e n e r a l l y  improper t o  admit  

ev idence  t e n d i n g  t o  show t h a t  t h e  accused committed crimes o t h e r  

t h a n  t h o s e  of  which he s t a n d s  accused.  Th i s  r u l e  i s  b u t  a  

s p e c i f i c  a p p l i c a t i o n  of  t h e  more g e n e r a l  p r i n c i p l e  t h a t  a l l  

ev idence  must be  r e l e v a n t  t o  a  m a t e r i a l  i s s u e .  But " c o l l a t e r a l  

cr ime" ev idence  i s  g iven  s p e c i a l  t r e a t m e n t  because  of t h e  danger  

of  p r e j u d i c i n g  t h e  j u ry  a g a i n s t  t h e  accused e i t h e r  by d e p i c t i n g  

him a s  a pe rson  of bad c h a r a c t e r  o r  by i n f l u e n c i n g  t h e  j u ry  t o  

b e l i e v e  t h a t  because  he  committed t h e  o t h e r  c r i m e  o r  c r i m e s ,  h e  

p robab ly  committed t h e  c r i m e  charged.  - See ,  e - g . ,  Wil l iams v .  

S t a t e ,  110 So.2d 654 ( F l a . ) ,  c e r t .  d en i ed ,  361 U.S. 847 (1959 ) ;  

Winstead v. S t a t e ,  91  So.2d 809 (F l a .  1956) ; Nicke l s  v .  S t a t e ,  90 



F l a .  659, 106 So. 479 ( 1 9 2 5 ) .  A v e r d i c t  of  g u i l t  on a  c r i m i n a l  

charge  shou ld  be based on ev idence  p e r t a i n i n g  s p e c i f i c a l l y  t o  t h e  

cr ime.  The j u r y ' s  a t t e n t i o n  shou ld  always be focused  on g u i l t  o r  

innocence  of t h e  cr ime charged and shou ld  n o t  be d i v e r t e d  by 

i n fo rma t ion  abou t  u n r e l a t e d  m a t t e r s .  

W e  f i n d  t h a t  t h e  ev idence  of a p p e l l a n t ' s  t h e f t s  of c a t t l e  

on s e v e r a l  occa s ions  was r e l e v a n t  t o  show h i s  motive f o r  k i l l i n g  

Eubanks and Farmer. Wil l iams v. S t a t e .  The c a t t l e  t h e f t s  w e r e  

n o t  whol ly  independent  of t h e  murders b u t  r a t h e r  w e r e  an  i n t e g r a l  

p a r t  of  t h e  e n t i r e  f a c t u a l  c o n t e x t  i n  which t h e  charged c r i m e s  

took p l a c e .  Smith v.  S t a t e ,  365 So.2d 704 ( F l a .  1 9 7 8 ) ,  cer t .  

den i ed ,  4 4 4  U . S .  885 (1979 ) .  While ev idence  o f  motive i s  n o t  

nece s sa ry  t o  a  c o n v i c t i o n ,  when it i s  a v a i l a b l e  and would h e l p  

t h e  j u ry  t o  unders tand  t h e  o t h e r  ev idence  p r e s e n t e d ,  it shou ld  

n o t  be k e p t  from them merely because  it r e v e a l s  t h e  commission o f  

c r i m e s  n o t  charged.  The t e s t  f o r  a d m i s s i b i l i t y  i s  n o t  t h e  

n e c e s s i t y  of  ev idence ,  b u t  r a t h e r  i t s  r e l evancy .  H a l l  v .  S t a t e ,  

403 So.2d 1321 ( F l a .  1981) ; Ruf f in  v .  S t a t e ,  397 So.2d 277 

( F l a . ) ,  cer t .  den i ed ,  454 U.S. 882 (1981 ) .  W e  t h e r e f o r e  ho ld  

t h a t  t h e  ev idence  abou t  t h e  c a t t l e  t h e f t s  was r e l e v a n t  and was 

p r o p e r l y  admi t t ed .  

Appe l l an t  makes t h e  same r e l evancy  argument w i t h  r e g a r d  t o  

some tes t imony  t h a t  i n d i c a t e d  t h a t  he  s p e n t  some of t h e  money he  

ga ined  from t h e  unau thor ized  c a t t l e  s a l e s  on i l l i c i t  d rugs .  

Appe l l an t  a rgues  t h a t  t h i s  had t h e  e f f e c t  of d e p i c t i n g  him a s  a 

pe r son  o f  bad c h a r a c t e r .  I n  c o n t r a s t  t o  our  f i n d i n g  r e g a r d i n g  

t h e  ev idence  o f  t h i e v e r y  a s  d i s c u s s e d  above, w e  do n o t  b e l i e v e  

t h a t  t h e  t e s t imony  abou t  i l l e g a l  drug u se  was r e l e v a n t  t o  any 

m a t e r i a l  i s s u e  i n  t h e  c a s e  o r  t o  reasonab ly  r e l a t e d  f a c t u a l  

background. A p p e l l a n t ' s  o b j e c t i o n  t o  it shou ld  have been 

s u s t a i n e d .  W e  do n o t  a g r e e ,  however, t h a t  t h e  m a t t e r  compelled a  

m i s t r i a l  o r  t h a t  r e v e r s a l  i s  r e q u i r e d  now. The b a s i s  f o r  t h e  

p r o h i b i t i o n  on ev idence  of c o l l a t e r a l  crimes shou ld  be k e p t  i n  

mind : 



Evidence t h a t  t h e  d e f e n d a n t  h a s  committed a  - 
s i m i l a r  c r i m e ,  o r  one e q u a l l y  h e i n o u s ,  w i l l  -- 
f r e q u e n t l y  prompt a  more ready b e l i e f  by t h e  j u r y  
t h a t  he  might  have committed t h e  one w i t h  which he i s  
charged ,  t h e r e b y  p r e d i s p o s i n g  t h e  mind of t h e  j u r o r  
t o  b e l i e v e  t h e  p r i s o n e r  g u i l t y .  

N i c k e l s  v.  S t a t e ,  90 F l a .  a t  685, 106 So. a t  488 (emphasis  

s u p p l i e d ) .  While a l l  i r r e l e v a n t  e v i d e n c e  shou ld  be exc luded  o r  

s t r i c k e n  on motion o r  o b j e c t i o n ,  w e  a r e  n o t  persuaded t h a t  any 

p r e j u d i c e  f lowed from t h e  ev idence  of  i l l e g a l  drug u s e  when t h e r e  

was ample d i r e c t  e v i d e n c e  of  a p p e l l a n t ' s  g u i l t  on two c o u n t s  of 

f i r s t - d e g r e e  murder.  W e  t h e r e f o r e  f i n d  t h a t  t h e  e r r o r  was 

ha rmless .  

A p p e l l a n t ' s  n e x t  argument i s  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  

denying h i s  motion f o r  m i s t r i a l  made d u r i n g  t h e  p r o s e c u t o r ' s  

c l o s i n g  argument t o  t h e  j u r y  i n  t h e  g u i l t  phase  of  t h e  t r i a l .  

A p p e l l a n t  p r e s e n t s  numerous c o n t e n t i o n s  t h a t  v a r i o u s  f e a t u r e s  of  

t h e  argument were unduly emot iona l ,  inf lammatory ,  and p r e j u d i c i a l  

t o  h i s  r i g h t  t o  a  f a i r  t r i a l .  While c e r t a i n  of  t h e  arguments  

a p p e l l a n t  makes r e f e r  t o  p r o s e c u t o r i a l  comments t o  which t h e  

d e f e n s e  o b j e c t e d  below, w i t h  t h e  i s s u e s  hav ing  been p r e s e r v e d  f o r  

review by motion f o r  m i s t r i a l  " a t  some p o i n t  d u r i n g  c l o s i n g  

argument o r ,  a t  t h e  l a t e s t ,  a t  t h e  c o n c l u s i o n  of t h e  p r o s e c u t o r ' s  

c l o s i n g  argument ,"  S t a t e  v .  Cumbie, 380 So.2d 1031, 1033 ( F l a .  

1 9 8 0 ) ,  most of t h e  c h a l l e n g e s  now made w e r e  n o t  r a i s e d  by t i m e l y  

o b j e c t i o n  i n  t h e  t r i a l  c o u r t .  A motion f o r  m i s t r i a l  based  on 

c e r t a i n  grounds c a n n o t  o p e r a t e  t o  p r e s e r v e  f o r  a p p e l l a t e  review 

o t h e r  i s s u e s  n o t  r a i s e d  by s p e c i f i c  o b j e c t i o n  a t  t r i a l .  Thus 

d e f e n s e  c o u n s e l ' s  a t t e m p t ,  when he  o b j e c t e d  on t h e  ground of  

r e p e a t e d  r e f e r e n c e s  t o  t h e  d e f e n d a n t  a s  hav ing  l i e d  i n  h i s  

t e s t i m o n y ,  t o  have h i s  motion app ly  t o  t h e  whole argument t h u s  

p r e s e r v i n g  f o r  r ev iew o b j e c t i o n s  n o t  s p e c i f i c a l l y  made t o  t h e  

t r i a l  c o u r t ,  must f a i l  w i t h  t h e  r e s u l t  t h a t  most o f  t h e  

o b j e c t i o n s  argued a r e  b e i n g  r a i s e d  f o r  t h e  f i r s t  t i m e  on a p p e a l .  

T h e r e f o r e ,  a l l  b u t  two o f  a p p e l l a n t ' s  t h i r t e e n  a s s e r t e d  i n s t a n c e s  

o f  p r o s e c u t o r i a l  misconduct  a r e  n o t  p r o p e r l y  b e f o r e  t h e  c o u r t  on 

a p p e a l  and w i l l  n o t  be c o n s i d e r e d .  
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Appel lan t  a rgues  t h a t  t h e  p rosecu to r  made improper and 

e r roneous  s t a t emen t s  about  t h e  law of p r i n c i p a l s  a s  it r e l a t e d  t o  

t h e  evidence of t h e  r e l a t i v e  c u l p a b i l i t y  of a p p e l l a n t  and t h e  

accomplice,  Schmidt. Th is  and o t h e r  remarks of t h e  p rosecu to r  

concerning t h e  r e l a t i v e  r o l e s  of t h e  two p e r p e t r a t o r s  i n  

committing t h e  two murders were i n  response  t o  defense  arguments 

and sugges t i ons  des igned t o  a t t a c k  t h e  c r e d i b i l i t y  of Schmidt a s  

a  w i tnes s .  

I n  a  c r i m i n a l  t r i a l ,  whenever t h e  evidence shows t h a t  more 

t han  one p e r p e t r a t o r  p a r t i c i p a t e d  i n  a  cr ime,  defense  counse l  can 

be expected t o  r a i s e  q u e s t i o n s  about  t h e  r e l a t i v e  r o l e s  and 

c u l p a b i l i t y  of t h e  o t h e r  p e r p e t r a t o r s  and w i l l  a t t a c k  t h e  

c r e d i b i l i t y  and motives of  any accomplice t e s t i f y i n g  f o r  t h e  

s t a t e .  Such cha l l enges  t o  t h e  s t a t e ' s  evidence a r e  q u i t e  p roper  

and t h a t  i s  what happened h e r e .  The p r o s e c u t o r ' s  argument was 

merely i n  response  t o  such arguments and sugges t i ons  by defense  

counse l  and was e q u a l l y  p roper .  To t h e  e x t e n t  t h a t  t h e  

p rosecu to r  m i s s t a t e d  t h e  law, we no t e  t h a t  t h e  judge cau t ioned  

t h e  ju ry  t h a t  t h e  c o u r t  would i n s t r u c t  them on t h e  law and t h a t  

they  should  fo l low t h e  i n s t r u c t i o n s  of t h e  c o u r t .  Th is  

adequa te ly  remedied any impropr ie ty .  

Appel lant  a rgues  t h a t  t h e  p rosecu to r  improper ly  made 

r epea t ed  r e f e r e n c e s  t o  d e f e n d a n t ' s  tes t imony a s  being u n t r u t h f u l  

and t o  t h e  defendant  himself  a s  a  " l i a r . "  I t  may be t r u e  t h a t  

t h e  p rosecu to r  used language t h a t  was somewhat in tempera te  b u t  we 

do n o t  b e l i e v e  he  exceeded t h e  bounds of p rope r  argument i n  view 

of t h e  evidence.  When counse l  r e f e r s  t o  a  w i tnes s  o r  a  defendant  

a s  being a  " l i a r ,  " and it i s  understood from t h e  c o n t e x t  t h a t  t h e  

charge  i s  made wi th  r e f e r e n c e  t o  tes t imony g iven  by t h e  person 

t h u s  c h a r a c t e r i z e d ,  t h e  p rosecu to r  i s  merely submi t t i ng  t o  t h e  

j u ry  a  conc lus ion  t h a t  he i s  a rgu ing  can be drawn from t h e  

evidence.  I t  was f o r  t h e  jury  t o  dec ide  what evidence and 

tes t imony was worthy of b e l i e f  and t h e  p r o s e c u t o r  was merely 

submi t t i ng  h i s  view of t h e  evidence t o  them f o r  c o n s i d e r a t i o n .  

There was no impropr ie ty .  



W e  have  reviewed t h e  e n t i r e  c l o s i n g  argument of t h e  

p r o s e c u t o r  a t  t h e  g u i l t  phase  of t h e  t r i a l  i n  l i g h t  of 

a p p e l l a n t ' s  o t h e r  c o n t e n t i o n s  of i m p r o p r i e t y  and conclude  t h a t  

n o t h i n g  w a s  s a i d  o r  done t h a t  d e p r i v e d  a p p e l l a n t  of  a f a i r  t r i a l .  

Next a p p e l l a n t  con tends  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  

i n s t r u c t i n g  t h e  j u r y  on t h e  minimum and maximum p e n a l t i e s  

p r e s c r i b e d  by l a w  f o r  n o t  o n l y  t h e  c r imes  charged  b u t  f o r  a l l  

l e s s e r  i n c l u d e d  o f f e n s e s  of t h e  crimes charged .  W e  a g r e e  t h a t  

t h i s  a c t i o n  of  t h e  t r i a l  c o u r t  w a s  e r r o r  b u t  r e j e c t  a p p e l l a n t ' s  

f u r t h e r  c o n t e n t i o n  t h a t  t h e  e r r o r  e n t i t l e s  him t o  a new t r i a l .  

A t  t h e  t i m e  of a p p e l l a n t ' s  t r i a l ,  F l o r i d a  Rule of C r i m i n a l  

P rocedure  3.390 (a )  p rov ided  as f o l l o w s  : 

The p r e s i d i n g  judge s h a l l  c h a r g e  t h e  j u r y  o n l y  
upon t h e  l a w  of  t h e  c a s e  a t  t h e  c o n c l u s i o n  of 
argument of  c o u n s e l  and upon r e q u e s t  of e i t h e r  t h e  
S t a t e  o r  t h e  d e f e n d a n t  t h e  judge s h a l l  i n c l u d e  i n  
s a i d  c h a r g e  t h e  maximum and minimum s e n t e n c e s  which 
may b e  imposed ( i n c l u d i n g  p r o b a t i o n )  f o r  t h e  o f f e n s e  
f o r  which t h e  accused i s  t h e n  on t r i a l .  

P u r s u a n t  t o  t h i s  r u l e ,  d e f e n s e  c o u n s e l  r e q u e s t e d  t h a t  t h e  c o u r t  

i n s t r u c t  t h e  j u r y  on t h e  maximum and minimum s e n t e n c e s  t h a t  c o u l d  

be  imposed f o r  t h e  o f f e n s e s  charged.  A p p e l l a n t  was on t r i a l  on 

two c o u n t s  of  f i r s t - d e g r e e  murder.  With r e g a r d  t o  e a c h  of t h e  

o f f e n s e s  c h a r g e d ,  t h e  p o s s i b l e  p e n a l t i e s  were l i m i t e d  t o  e i t h e r  a 

s e n t e n c e  of d e a t h  o r  l i f e  imprisonment w i t h o u t  e l i g i b i l i t y  f o r  

p a r o l e  f o r  twen ty - f ive  y e a r s .  § §  782.04, 921.141, F l a .  S t a t .  

(1981) .  Defense c o u n s e l  d i d  n o t  a sk  f o r  i n s t r u c t i o n s  on t h e  

p o s s i b l e  p e n a l t i e s  f o r  a l l  t h e  lesser i n c l u d e d  o f f e n s e s  of  

f i r s t - d e g r e e  murder ,  nor  d i d  t h e  r u l e  c i t e d  o r  any o t h e r  r u l e  

p r o v i d e  f o r  o r  a u t h o r i z e  such i n s t r u c t i o n s .  

A p p e l l a n t  a r g u e s  t h a t  t h e  i n s t r u c t i o n s  on minimum and 

maximum p e n a l t i e s  f o r  a l l  l e s s e r  i n c l u d e d  o f f e n s e s  improper ly  

impa i red  h i s  due p r o c e s s  r i g h t  t o  have t h e  j u r y  i m p a r t i a l l y  

c o n s i d e r  r e t u r n i n g  v e r d i c t s  of g u i l t  of  l e s s e r  i n c l u d e d  o f f e n s e s  

on  one o r  bo th  of t h e  c o u n t s  of t h e  i n d i c t m e n t .  A p p e l l a n t  p o i n t s  

o u t  t h a t  t h e  minimum p e n a l t i e s  f o r  some of t h e  l e s s e r  d e g r e e s  of 

homicide appear  q u i t e  l e n i e n t  compared w i t h  t h e  p o s s i b l e  

p e n a l t i e s  f o r  f i r s t - d e g r e e  murder.  H e  con tends  t h a t  t h i s  



p r o c e d u r e  p r e j u d i c e d  t h e  j u r y  a g a i n s t  t h e  p o s s i b i l i t y  o f  

c o n s i d e r i n g  a  lesser v e r d i c t  on e i t h e r  of  t h e  c h a r g e s .  

While d e f e n s e  c o u n s e l  o n l y  r e q u e s t e d  p e n a l t y  i n s t r u c t i o n s  

on t h e  cha rged  o f f e n s e s  o f  f i r s t - d e g r e e  murder ,  t h e  c h a r g e  

c o n f e r e n c e  t r a n s c r i p t  shows t h a t  h e  d i d  n o t  make t h e  s p e c i f i c  

o b j e c t i o n ,  s t a t i n g  grounds ,  and t h e  argument o f  p r e j u d i c e  t h a t  

a p p e l l a n t  makes now. Because o b j e c t i o n s  t o  i n s t r u c t i o n s  and t h e  

l e g a l  grounds  t h e r e f o r  must b e  s p e c i f i c a l l y  s t a t e d  b e f o r e  t h e  

j u r y  ret ires i n  o r d e r  f o r  t h e  o b j e c t i o n  t o  be  r e v i e w a b l e  on 

a p p e a l ,  w e  f i n d  t h a t  t h e  t r i a l  c o u r t ' s  e r r o r  h a s  n o t  been  

p r e s e r v e d  and i s  n o t  p r o p e r l y  b e f o r e  u s .  F l a .  R .  C r i m .  P .  

3.390 ( d )  . 
Moreover,  even i f  t h e  i s s u e  of  t h e  e r r o n e o u s  i n s t r u c t i o n  

w e r e  p r o p e r l y  b e f o r e  u s  on  a p p e l l a t e  r ev iew,  w e  would f i n d  t h e  

e r r o r  t o  b e  n o n - r e v e r s i b l e  on t h e  ground t h a t  it w a s  h a r m l e s s  

beyond a r e a s o n a b l e  d o u b t .  A p p e l l a n t  rel ies  on Murray v .  S t a t e ,  

403 So.2d 417 ( F l a .  19811, and Tascano v .  S t a t e ,  393 So.2d 540 

( F l a .  1 9 8 0 ) ,  as s u p p o r t  f o r  t h e  p r o p o s i t i o n  t h a t  r u l e  3.390 i s  

mandatory and t h a t  i t s  v i o l a t i o n  i s  presumed h a r m f u l .  Tascano 

and Murray are i n a p p o s i t e .  They concerned t h e  e r r o r  committed 

when c o u r t s  r e f u s e d  t o  i n s t r u c t  on p o s s i b l e  p e n a l t i e s  f o r  t h e  

crime charged  a f t e r  b e i n g  asked  t o  do  s o  by t h e  d e f e n d a n t .  No 

such e r r o r  o c c u r r e d  h e r e .  I n  view of  t h e  overwhelming e v i d e n c e  

o f  g u i l t  o f  two c o u n t s  o f  f i r s t - d e g r e e  murder ,  w e  conc lude  t h a t  

t h e  i n s t r u c t i o n s  on p o s s i b l e  p e n a l t i e s  f o r  a l l  t h e  lesser d e g r e e s  

o f  homicide  c a n n o t  have  a f f e c t e d  t h e  j u r y ' s  d e l i b e r a t i o n s  o r  t h e  

v e r d i c t s .  

I V .  ISSUES ON APPEAL OF THE SENTENCES OF DEATH. 

A p p e l l a n t  con tends  t h a t  t h e  p r o s e c u t o r  made improper ,  

i n f l ammatory ,  and p r e j u d i c i a l  remarks t o  t h e  j u r y  i n  h i s  argument  

a t  t h e  s e n t e n c i n g  phase  of  t h e  t r i a l .  Based on  t h e  r e c o n s t r u c t e d  

r e c o r d  o f  t h e  p r o s e c u t o r ' s  c l o s i n g  argument  a t  t h e  s e n t e n c i n g  

p h a s e ,  w e  f i n d  t h a t  no r e v e r s i b l e  e r r o r  o c c u r r e d .  Al though,  as 
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t h e  t r i a l  c o u r t  found,  t h e  remarks w e r e  somewhat d r a m a t i c  i n  

c h a r a c t e r ,  t h e y  w e r e  n o t  inf lammatory  o r  i n o r d i n a t e l y  e m o t i o n a l .  

The argument was no more e m o t i o n a l  t h a n  i s  normal i n  a  c r i m i n a l  

t r i a l .  The f a c t s  of t h e  murders themselves  had a l r e a d y  been 

de te rmined  by t h e  j u r y  a s  e x p r e s s e d  i n  t h e i r  v e r d i c t s  f i n d i n g  

a p p e l l a n t  g u i l t y  of two c o u n t s  of  f i r s t - d e g r e e  murder .  A 

p r o s e c u t o r  i s  a l lowed f a i r  comment on t h e  f a c t s  shown by t h e  

e v i d e n c e  and t h e  f a c t s  of  t h i s  c a s e  were such a s  t o  j u s t i f y  a  

somewhat d r a m a t i c  p r e s e n t a t i o n  by t h e  p r o s e c u t o r  on t h e  q u e s t i o n  

of s e n t e n c i n g .  W e  f i n d  no r e v e r s i b l e  e r r o r .  

Next a p p e l l a n t  con tends  t h a t  r e v e r s i b l e  e r r o r  o c c u r r e d  a t  

t h e  p e n a l t y  phase  of  t h e  t r i a l  when a  medica l  examiner  

c h a r a c t e r i z e d  one of  t h e  k i l l i n g s  a s  hav ing  been c a r r i e d  o u t  

" e x e c u t i o n - s t y l e . "  A p p e l l a n t  contends  t h a t  t h i s  t e s t imony  

c o n s t i t u t e d  a n  o p i n i o n  on a  m a t t e r  n o t  w i t h i n  t h e  medica l  

e x a m i n e r ' s  a r e a  of  e x p e r t i s e .  A p p e l l a n t  re l ies  on t h e  p r i n c i p l e  

t h a t  e x p e r t  o p i n i o n  t e s t i m o n y  i s  on ly  p r o p e r  w i t h  r e g a r d  t o  

m a t t e r s  t h a t  a r e  s c i e n t i f i c  o r  t e c h n i c a l  i n  n a t u r e  and beyond t h e  

common u n d e r s t a n d i n g  of l a y p e r s o n s .  He a r g u e s  f u r t h e r  t h a t  t h e  

o r d i n a r y  o p i n i o n  g i v e n  by t h e  w i t n e s s  was improper ly  r a i s e d  t o  

t h e  l e v e l  of e x p e r t  t e s t imony  due t o  t h e  w i t n e s s ' s  s t a t u s  a s  a  

med ica l  e x p e r t .  

The medica l  e x a m i n e r ' s  t e s t imony  r e f e r r i n g  t o  one of  t h e  

k i l l i n g s  a s  " e x e c u t i o n - s t y l e "  was g i v e n  i n  c o n n e c t i o n  w i t h  h i s  

d e s c r i p t i o n  of  t h e  p a t h s  of t h e  b u l l e t s  t h a t  caused t h e  d e a t h  of 

John Eubanks. The c h a r a c t e r i z a t i o n  was based on t h e  f a c t  t h a t  

t h e  p a t h s  of  t h e  b u l l e t s  showed t h a t  Eubanks was s h o t  t w i c e  i n  

t h e  back of  t h e  head.  The p a t h s  of t h e  b u l l e t s  were p r o p e r  

m a t t e r s  f o r  t h e  medica l  examiner  t o  t e s t i f y  a b o u t .  The f u r t h e r  

c h a r a c t e r i z a t i o n  of t h e  k i l l i n g  a s  hav ing  been done 

" e x e c u t i o n - s t y l e , "  w h i l e  n o t  t e c h n i c a l l y  an  o p i n i o n  on a  m a t t e r  

beyond t h e  u n d e r s t a n d i n g  of l a y p e r s o n s ,  was n o t  such a s  t o  

p r e j u d i c e  t h e  r i g h t s  of  t h e  d e f e n d a n t .  I t  s h o u l d  b e  n o t e d  t h a t  

t h e  j u r y  recommended a  s e n t e n c e  of l i f e  imprisonment f o r  t h e  

murder o f  Eubanks. The j u r y  was p robab ly  i n f l u e n c e d  by t h e  f a c t  
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t h a t  s t a t e  w i t n e s s  Schmidt  w a s  t h e  d i r e c t  p e r p e t r a t o r  o f  t h e  

k i l l i n g  of  Eubanks. T h e r e f o r e  a p p e l l a n t  w a s  n o t  p r e j u d i c e d  by 

t h e  e x a m i n e r ' s  commentary r e g a r d i n g  t h e  k i l l i n g  of  Eubanks 

i n s o f a r  as t h e  j u r y ' s  s e n t e n c i n g  recommendation w a s  conce rned .  

W e  t h e r e f o r e  f i n d  no r e v e r s i b l e  e r r o r  on t h i s  p o i n t .  

A p p e l l a n t  c o n t e n d s  t h a t  h i s  s e n t e n c e  o f  d e a t h  f o r  t h e  

murder o f  John Eubanks must b e  v a c a t e d  because  t h e  t r i a l  c o u r t  

c o n s i d e r e d  non-record  and n o n - d i s c l o s e d  i n f o r m a t i o n  and f u r t h e r  

b e c a u s e  s u c h  i n f o r m a t i o n  w a s  c o n s i d e r e d  i n  a g g r a v a t i o n  even  

though it d i d  n o t  re la te  t o  any s t a t u t o r y  a g g r a v a t i n g  

c i r c u m s t a n c e s .  I n  h i s  f i n d i n g s  o f  f a c t  t h e  t r i a l  judge  found 

t h a t  t h e  j u r y  recommended a s e n t e n c e  o f  d e a t h  f o r  t h e  murder  of 

Walton Farmer by a  v o t e  o f  t e n  t o  two and a  s e n t e n c e  o f  l i f e  

impr isonment  f o r  t h e  murder  of  Eubanks by a  v o t e  o f  s e v e n  t o  

f i v e .  The judge  t h e n  made r e f e r e n c e  t o  h i s  h a v i n g  g i v e n  "due 

r e g a r d  and  c o n s i d e r a t i o n  t o  t h e  s t r e n g t h  of  t h e  recommended 

s e n t e n c e  of  d e a t h  f o r  t h e  murder o f  Walton Rober t  Farmer v o t e d  by 

t h e  t r i a l  j u r y ,  and t o  t h e  r e l a t i v e  weakness  o f  t h e  v o t e  by t h e  

t r i a l  j u r y  t o  recommend a s e n t e n c e  o f  l i f e  f o r  t h e  murder  o f  John 

Smith Eubanks." A p p e l l a n t  a r g u e s  t h a t  any c o n s i d e r a t i o n  of  t h e  

" r e l a t i v e  weakness"  of  t h e  j u r y ' s  v o t e  t o  recommend a  l i f e  

s e n t e n c e  i s  p r o h i b i t e d .  H e  c h a r a c t e r i z e s  it a s  non- record  

i n f o r m a t i o n ,  t h a t  i s ,  i n f o r m a t i o n  o b t a i n e d  o t h e r  t h a n  t h r o u g h  

e v i d e n c e  p r o p e r l y  p r e s e n t e d  i n  c o u r t  f o r  c o n s i d e r a t i o n  i n  

s e n t e n c i n g .  H e  asserts t h a t  i t  w a s  n o t  d i s c l o s e d  t o  him i n  t i m e  

t o  a l l o w  f o r  c h a l l e n g e  o r  r e b u t t a l  b e f o r e  s e n t e n c e  w a s  imposed.  

And h e  a r g u e s  t h a t  any c o n s i d e r a t i o n  o f  t h e  m a t t e r  i n  q u e s t i o n  

makes it a p r o h i b i t e d  n o n - s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e .  W e  

c o n c l u d e  t h a t  t h e  e r r o r ,  i f  e r r o r  t h e r e  w a s ,  i s  h a r m l e s s  i n  view 

of t h e  f a c t  t h a t ,  v i ewing  t h e  s e n t e n c i n g  f i n d i n g s  i n  t h e i r  

t o t a l i t y ,  w e  f i n d  b o t h  s e n t e n c e s  o f  d e a t h  t o  b e  a p p r o p r i a t e  under  

t h e  law. 

The f a c t  t h a t  t h e  j u r y  recommended a  s e n t e n c e  of  l i f e  

impr isonment  f o r  t h e  murder of  Eubanks by a v o t e  o f  s e v e n  t o  f i v e  

was n o t  a  p r o p e r  m a t t e r  t o  c o n s i d e r  as an  a g g r a v a t i n g  



c i r c u m s t a n c e  r e g a r d i n g  t h a t  murder.  Although v o t e  c o u n t s  by 

which j u r i e s  have  recommended d e a t h  o r  l i f e  imprisonment have 

been r e f e r r e d  t o  by t h i s  Cour t  i n  o p i n i o n s  d e c i d i n g  c a p i t a l  

s e n t e n c i n g  c a s e s ,  e . g . ,  Walsh v .  S t a t e ,  418 So.2d 1000,  1003 

( F l a .  1982) ; Raule r son  v.  S t a t e ,  358 So.2d 826, 831 ( F l a . )  , c e r t .  

d e n i e d ,  439 U.S. 959 ( 1 9 7 8 ) ,  t h e  margin by which a  j u r y  

recommends l i f e  imprisonment has  no r e l e v a n c e  t o  t h e  q u e s t i o n  of  

whether  such  recommendation s h o u l d  be fo l lowed .  Even when based 

on a  t i e  v o t e ,  a  j u r y  recommendation of  l i f e  i s  e n t i t l e d  t o  g r e a t  

d e f e r e n c e .  Moreover, w e  can f i n d  no p l a c e  i n  t h e  r e c o r d  where 

t h e  v o t e  t a l l y  on t h e  j u r y ' s  recommended s e n t e n c e  f o r  t h e  murder 

o f  Eubanks i s  shown o t h e r  t h a n  t h e  t r i a l  c o u r t ' s  f i n d i n g s  o f  

f a c t .  N o r  does  it appear  t h a t  d e f e n s e  c o u n s e l  was informed o f  

t h e  f a c t  u n t i l  he saw it mentioned i n  t h e  f i n d i n g s  of f a c t  i s s u e d  

contemporaneously w i t h  t h e  i m p o s i t i o n  of s e n t e n c e .  However, it 

i s  c l e a r  t h a t  t h e  v o t e  coun t  was o n l y  mentioned a s  a  commentary 

on t h e  c o u r s e  of  t h e  p roceed ings  and was n o t  a  s u b s t a n t i a l  f a c t o r  

upon which t h e  t r i a l  judge r e l i e d  i n  d e c i d i n g  t o  impose t h e  

s e n t e n c e  o f  d e a t h .  There was no c o n s i d e r a t i o n  of  it a s  a  

n o n s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e .  Our rev iew of t h e  r e c o r d  

o f  t h e  s e n t e n c i n g  p roceed ing  and t h e  c o u r t ' s  f i n d i n g s  r e v e a l s  

t h a t  t h e  j u r y ' s  recommendation w i t h  r e g a r d  t o  t h e  s e n t e n c e  f o r  

t h e  murder of  Eubanks was g i v e n  p r o p e r  c o n s i d e r a t i o n .  The e r ro r ,  

i f  any,  was h a r m l e s s ,  

W e  now come t o  t h e  m u l t i t u d e  of arguments  p r e s e n t e d  by 

a p p e l l a n t  w i t h  r e g a r d  t o  t h e  o t h e r  s e n t e n c i n g  f i n d i n g s  and t h e  

s e n t e n c e s  of  d e a t h .  H e  c h a l l e n g e s  s e v e r a l  of  t h e  c o u r t ' s  

f i n d i n g s  i n  a g g r a v a t i o n ,  a r g u e s  t h a t  t h e r e  were m i t i g a t i n g  

f a c t o r s  n o t  c o n s i d e r e d  o r  n o t  a s s i g n e d  p r o p e r  w e i g h t ,  and 

q u e s t i o n s  t h e  a p p r o p r i a t e n e s s  of  t h e  s e n t e n c e s  of d e a t h  under a l l  

of  t h e  c i r c u m s t a n c e s .  

Regarding t h e  murder o f  John Eubanks, t h e  t r i a l  c o u r t  

found t h e  f o l l o w i n g  a g g r a v a t i n g  c i r c u m s t a n c e s .  (1) The murder 

"was committed f o r  f i n a n c i a l  g a i n " .  - See 5 921.141 ( 5 )  (£1 , F l a .  

S t a t .  (1981) .  ( 2 )  The murder was " e s p e c i a l l y  wicked,  a t r o c i o u s  



o r  c r u e l " .  See I d .  S 921.141 ( 5 )  ( h )  . ( 3 )  The murder was -- 

"committed i n  a  c o l d ,  c a l c u l a t e d  and p r e m e d i t a t e d  manner w i t h o u t  

any p r e t e n s e  of moral  o r  l e g a l  j u s t i f i c a t i o n . "  - I d .  

5 9 2 1 . 1 4 1 5  i . The t r i a l  c o u r t  found one s t a t u t o r y  m i t i g a t i n g  

c i r c u m s t a n c e :  t h a t  a p p e l l a n t  "had no s i g n i f i c a n t  h i s t o r y  of 

p r i o r  c r i m i n a l  a c t i v i t y . "  - I d .  S 921.141 ( 6 )  ( a )  . The judge 

s p e c i f i c a l l y  found t h a t  a l l  t h e  o t h e r  m i t i g a t i n g  f a c t o r s  i n  t h e  

s t a t u t e  w e r e  n o t  shown by t h e  ev idence  and f u r t h e r  found t h a t  

t h e r e  was no proof o r  r easonab ly  conv inc ing  showing " t h a t  any 

o t h e r  a s p e c t  of  [ a p p e l l a n t ' s ]  c h a r a c t e r  o r  r e c o r d  o r  any o t h e r  

c i r c u m s t a n c e  of  t h e  o f f e n s e  i s  a  c i r cumstance  t o  be  c o n s i d e r e d  i n  

m i t i g a t i o n  of h i s  s e n t e n c e . "  I n  j u s t i f i c a t i o n  of h i s  d e p a r t u r e  

from t h e  j u r y ' s  s e n t e n c i n g  recommendation f o r  t h e  murder of 

Eubanks, t h e  t r i a l  judge found t h a t  t h e  c i r c u m s t a n c e s  s u g g e s t i n g  

" t h a t  t h e  s e n t e n c e  of d e a t h  i s  t h e  o n l y  a p p r o p r i a t e  s e n t e n c e  a r e  

s o  c l e a r  and conv inc ing  t h a t  v i r t u a l l y  no r e a s o n a b l e  p e r s o n  c o u l d  

d i f f e r "  and t h a t  t h e  f a c t s  and c i r c u m s t a n c e s  of  t h e  murder "admi t  

of  no s e n t e n c e  b u t  d e a t h . "  

With r e g a r d  t o  t h e  murder of  Walton Farmer, t h e  t r i a l  

c o u r t  found a g g r a v a t i n g  c i r c u m s t a n c e s  a s  f o l l o w s .  (1) A t  t h e  

t i m e  of  h i s  c o n v i c t i o n  of t h e  murder ,  a p p e l l a n t  "had p r e v i o u s l y  

been c o n v i c t e d  of a n o t h e r  c a p i t a l  o f f e n s e ,  t o - w i t ,  t h e  

p r e m e d i t a t e d  murder o f "  John Eubanks. - See  S 921.141(5)  ( b ) ,  F l a .  

S t a t .  ( 1 9 8 1 ) .  ( 2 )  The murder was "committed f o r  f i n a n c i a l  g a i n . "  

See I d .  S 921.141(5)  ( f )  . ( 3 )  The murder "was e s p e c i a l l y  wicked,  -- 

a t r o c i o u s ,  o r  c r u e l . "  -- See I d .  S 9 2 1 . 1 4 1 ( 5 ) ( h ) .  ( 4 )  The murder 

"was committed i n  a  c o l d ,  c a l c u l a t e d  and p r e m e d i t a t e d  manner 

w i t h o u t  any p r e t e n s e  of  moral  o r  l e g a l  j u s t i f i c a t i o n . "  - I d .  

S 921.141 ( 5 )  (i) . Regarding each of t h e  f i v e  s t a t u t o r y  m i t i g a t i n g  

c i r c u m s t a n c e s  a rgued  by t h e  d e f e n s e ,  t h e  t r i a l  c o u r t  s p e c i f i c a l l y  

found t h a t  t h e y  had n o t  been e s t a b l i s h e d  and added t h a t  t h e r e  was 

no proof  o r  r e a s o n a b l y  conv inc ing  showing " t h a t  any o t h e r  a p s e c t s  

of  [ d e f e n d a n t ' s ]  c h a r a c t e r  o r  r e c o r d  o r  any o t h e r  c i r cumstance  of  

t h e  o f f e n s e  i s  a  c i r cumstance  t o  be  c o n s i d e r e d  i n  m i t i g a t i o n  of 

h i s  s e n t e n c e . "  
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r. . , ,  

With r e g a r d  t o  bo th  s e n t e n c e s  of d e a t h ,  a p p e l l a n t  s a y s  

t h a t  t h e  a g g r a v a t i n g  c i rcumstances  found were n o t  suppo r t ed  by 

t h e  ev idence .  H e  a rgues  t h a t  t h e  murders were n o t  committed f o r  

pecun ia ry  g a i n ,  t h a t  t hey  were n o t  he inous ,  a t r o c i o u s ,  o r  c r u e l ,  

and t h a t  t hey  were n o t  committed i n  a  c o l d ,  c a l c u l a t e d  manner. 

H e  a rgues  t h a t  any s p e c i a l  he inousness  o r  c r u e l t y  shown by t h e  

murder of Eubanks canno t  be a t t r i b u t e d  t o  him because Schmidt was 

t h e  a c t u a l  k i l l e r  of Eubanks. H e  a rgues  t h a t  h i s  contemporaneous 

c o n v i c t i o n  f o r  t h e  murder of Eubanks canno t  s u p p o r t  t h e  

a g g r a v a t i n g  f a c t o r  of p r ev ious  c o n v i c t i o n  of  a  v i o l e n t  f e l ony  

found by t h e  judge i n  imposing a  d e a t h  s en t ence  f o r  t h e  murder of  

Farmer. 

The a g g r a v a t i n g  c i rcumstance  t h a t  t h e  murders w e r e  

committed f o r  pecun ia ry  g a i n  was e s t a b l i s h e d  by t es t imony  

concern ing  t h e  c a t t l e - t h e f t  scheme and t es t imony  t o  t h e  e f f e c t  

t h a t  a p p e l l a n t  b e l i e v e d  t h a t  w i t h  Eubanks o u t  of t h e  way, t h e  

unsuperv i sed  c o n t r o l  of  t h e  ranch would be e n t r u s t e d  t o  

a p p e l l a n t ,  e n a b l i n g  him t o  conve r t  a l l  i t s  a s s e t s  t o  h i s  own use  

and b e n e f i t .  When Farmer appeared a s  a  c a n d i d a t e  t o  r e p l a c e  

a p p e l l a n t ,  t h i s  scheme r e q u i r e d  h i s  e l i m i n a t i o n  a l s o .  

The f i n d i n g  t h a t  t h e  murders were committed i n  a  c o l d  and 

c a l c u l a t e d  manner w i thou t  p r e t e n s e  of moral  o r  l e g a l  

j u s t i f i c a t i o n  i s  a l s o  a p p l i c a b l e .  The t r i a l  judge found t h a t  

a p p e l l a n t  p lanned t h e  murders i n  advance based on a  c o l d l y  

r a t i o n a l ,  c a l c u l a t e d  scheme a r r i v e d  a t  f o r  r e a sons  of h i s  

i n t e r e s t  i n  ma in t a in ing  and expanding h i s  p o s i t i o n  of  c o n t r o l  

o v e r  t h e  c a t t l e  ranch.  The f i n d i n g  was suppor ted  by ev idence .  

W e  approve t h e  f i n d i n g .  

W e  a g r e e ,  however, wi th  a p p e l l a n t ' s  argument t h a t  t h e  

murders were n o t  e s p e c i a l l y  he inous ,  a t r o c i o u s ,  o r  c r u e l .  

Although f u l l y  p r emed i t a t ed ,  t h e  murders were c a r r i e d  o u t  q u i c k l y  

by shoo t i ng .  Based on o u r  i n t e r p r e t a t i o n  of t h e  s t a t u t e ,  w e  f i n d  

i n s u f f i c i e n t  suppo r t  i n  t h e  ev idence  f o r  t h e  t r i a l  c o u r t ' s  

f i n d i n g  on t h i s  p o i n t .  Ta f e ro  v.  S t a t e ,  403 So.2d 355 ( F l a .  

1 9 8 1 ) ,  cer t .  den i ed ,  455 U.S. 983 (1982 ) ;  Lewis v .  S t a t e ,  377 



So.2d 640 �� la. 1 9 7 9 ) ;  Kampff v .  S t a t e ,  371 So.2d 1007 ( F l a .  

1 9 7 9 ) .  

A p p e l l a n t  c o n t e n d s  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  

c o n s i d e r i n g ,  as a  f a c t o r  i n  a g g r a v a t i o n  o f  t h e  murder  of  Farmer ,  

t h e  c o n v i c t i o n  f o r  t h e  murder  o f  Eubanks.  A p p e l l a n t  a r g u e s  t h a t  

t h e  s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e ,  "The d e f e n d a n t  w a s  

p r e v i o u s l y  c o n v i c t e d  o f  a n o t h e r  c a p i t a l  f e l o n y  o r  o f  a  f e l o n y  

i n v o l v i n g  t h e  u s e  o r  t h r e a t  o f  v i o l e n c e  t o  t h e  p e r s o n , "  

§ 921 .141(5 )  ( b ) ,  F l a .  S t a t .  ( 1 9 8 1 ) ,  s h o u l d  b e  c o n s t r u e d  t o  r e f e r  

t o  c o n v i c t i o n s  o b t a i n e d  p r e v i o u s  t o  t h e  o f f e n s e  f o r  which t h e  

d e f e n d a n t  i s  b e i n g  s e n t e n c e d .  T h i s  C o u r t  h a s  r e j e c t e d  t h i s  

a rgument  and h e l d  t h a t  t h e  a g g r a v a t i n g  c i r c u m s t a n c e  c a n  b e  

e s t a b l i s h e d  by contemporaneous  and  s u b s e q u e n t  c o n v i c t i o n s .  

R u f f i n  v .  S t a t e ,  397 So.2d 277 ( F l a . ) ,  cer t .  d e n i e d ,  454 U.S. 882 

King v .  S t a t e ,  ( F l a .  cer t .  d e n i e d ,  

450 U.S. 989 ( 1 9 8 1 ) ;  E l l e d g e  v .  S t a t e ,  346 So.2d 998  la. 1 9 7 7 ) .  

A p p e l l a n t  c o n t e n d s  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  

s e n t e n c i n g  him t o  d e a t h  f o r  t h e  murder  o f  Eubanks when t h e  j u r y  

recommended a  s e n t e n c e  o f  l i f e  impr isonment  f o r  t h a t  o f f e n s e .  

A p p e l l a n t  rel ies  on  Tedder  v .  S t a t e ,  322 So.2d 908 ( F l a .  1 9 7 5 ) ,  

which s a i d :  "A j u r y  recommendation unde r  o u r  t r i f u r c a t e d  d e a t h  

p e n a l t y  s t a t u t e  s h o u l d  b e  g i v e n  g r e a t  w e i g h t .  I n  o r d e r  t o  

s u s t a i n  a  s e n t e n c e  o f  d e a t h  f o l l o w i n g  a j u r y  recommendat ion o f  

l i f e ,  t h e  f a c t s  s u g g e s t i n g  a  s e n t e n c e  of  d e a t h  s h o u l d  b e  s o  clear 

and  c o n v i n c i n g  t h a t  v i r t u a l l y  no r e a s o n a b l e  p e r s o n  c o u l d  d i f f e r . "  

I d .  a t  910. A p p e l l a n t  a r g u e s  t h a t  t h e  j u r y ' s  recommendat ion h e r e  - 

was r e a s o n a b l e  b e c a u s e  a p p e l l a n t  w a s  n o t  t h e  a c t u a l  p e r p e t r a t o r  

o f  t h e  murder  o f  Eubanks.  The t r i a l  judge  d i d  n o t  f a i l  o r  r e f u s e  

t o  g i v e  a d e q u a t e  c o n s i d e r a t i o n  t o  t h e  j u r y ' s  recommendat ion.  H e  

c o n s i d e r e d  t h e  recommendat ion and s p e c i f i c a l l y  found t h a t  t h e  

Tedder  s t a n d a r d  w a s  m e t .  

Under t h e  c a p i t a l  f e l o n y  s e n t e n c i n g  l a w  f o l l o w e d  i n  t h e  

S t a t e  o f  F l o r i d a ,  t h e  recommendation o f  t h e  j u r y  i s  n o t  b i n d i n g  

b u t  i s  a d v i s o r y  o n l y .  § 9 2 1 . 1 4 1 ( 2 ) ,  F l a .  S t a t .  ( 1 9 8 1 ) ( " t h e  j u r y  

s h a l l  d e l i b e r a t e  and r e n d e r  a n  a d v i s o r y  s e n t e n c e  t o  t h e  c o u r t " ) .  



The l e g i s l a t u r e  o f  t h e  S t a t e  o f  F l o r i d a  a c t e d  w i t h i n  i t s  

p r e r o g a t i v e  i n  e s t a b l i s h i n g  t h a t  t h e  f i n a l  s e n t e n c i n g  a u t h o r i t y  

would l i e  w i t h  t h e  judge  r a t h e r  t h a n  t h e  j u r y .  

I n  S p a z i a n o  v.  S t a t e ,  433 So.2d 508,  511   l la. 1 9 8 3 ) ,  

a f f ' d ,  468 U.S. 447 ( 1 9 8 4 ) ,  t h i s  C o u r t  h e l d  t h a t  t h e  f a c t s  and  

c i r c u m s t a n c e s  o f  t h e  c r i m e  w e r e  s u c h  t h a t  

t h e  f a c t s  s u g g e s t i n g  t h a t  t h e  d e a t h  s e n t e n c e  b e  
imposed o v e r  t h e  j u r y ' s  recommendation o f  l i f e  . . . 
m e e t s  t h e  c l e a r  and  c o n v i n c i n g  t e s t  t o  a l l o w  o v e r r i d e  
o f  t h e  j u r y ' s  recommendation i n  a c c o r d a n c e  w i t h  
p r e v i o u s  d e c i s i o n s  o f  t h i s  C o u r t .  Tedder  v .  S t a t e ,  
322 So.2d 908 ( F l a .  1975)  . 

W e  a l s o  h e l d  t h a t  t h e  i m p o s i t i o n  o f  a d e a t h  s e n t e n c e  f o l l o w i n g  a 

j u r y ' s  recommendation o f  l i f e  impr isonment  w a s  n o t  a v i o l a t i o n  o f  

d o u b l e  j eopa rdy  p r o t e c t i o n s  b e c a u s e  unde r  t h e  s t a t u t e  t h e  j u r y ' s  

recommendation i s  n o t  i n t e n d e d  a s  c o n t r o l l i n g  b u t  o n l y  as 

a d v i s o r y .  On a p p e a l  t h e  U n i t e d  S t a t e s  Supreme C o u r t  a f f i r m e d  o u r  

judgment h o l d i n g  t h a t  t h e r e  i s  no c o n s t i t u t i o n a l  r e q u i r e m e n t  t h a t  

c a p i t a l  s e n t e n c i n g  b e  pe r fo rmed  by a j u r y ;  t h a t  F l o r i d a ' s  

s t a t u t o r y  p r o v i s i o n  t r e a t i n g  t h e  j u r y ' s  s e n t e n c i n g  v e r d i c t  as 

a d v i s o r y  and r e p o s i n g  f i n a l  s e n t e n c i n g  a u t h o r i t y  w i t h  t h e  c o u r t  

i s  n o t  i n v a l i d  a s  a l l o w i n g  c r u e l  o r  u n u s u a l  punishment ;  and t h a t  

t h e  i m p o s i t i o n  o f  a d e a t h  s e n t e n c e  f o l l o w i n g  a j u r y  

recommendation o f  l i f e  d i d  n o t  v i o l a t e  t h e  p r o h i b i t i o n  a g a i n s t  

d o u b l e  j eopa rdy .  S p a z i a n o  v .  F l o r i d a ,  468 U.S. 447 ( 1 9 8 4 ) .  

By j u d i c i a l  c o n s t r u c t i o n ,  it h a s  been  r e c o g n i z e d  t h a t  t h e  

F l o r i d a  c a p i t a l  f e l o n y  s e n t e n c i n g  l a w  c o n t e m p l a t e s  t h a t  t h e  

recommendat ion o f  t h e  j u r y ,  t hough  a d v i s o r y  o n l y ,  s h o u l d  b e  more 

t h a n  a  m e r e  f o r m a l i t y .  I n  Lamadline v .  S t a t e ,  303 So.2d 17 ( F l a .  

1 9 7 4 ) ,  w e  remanded f o r  t h e  empanel ing  o f  a  s p e c i a l  j u r y  t o  make a 

s e n t e n c i n g  recommendation u n l e s s  knowingly and  i n t e l l i g e n t l y  

waived  by t h e  d e f e n d a n t ,  who h a d  p l e a d e d  g u i l t y  o f  f i r s t - d e g r e e  

murder .  The C o u r t  s a i d :  " I n  some i n s t a n c e s  it [ t h e  a d v i s o r y  

o p i n i o n  o f  t h e  s e n t e n c i n g  j u r y ]  c o u l d  b e  a c r i t i c a l  f a c t o r  i n  

d e t e r m i n i n g  whe the r  o r  n o t  t h e  d e a t h  p e n a l t y  s h o u l d  b e  imposed."  

I d .  a t  2Q.  - 



I n  Thompson v .  S t a t e ,  328 So.2d 1 ( F l a .  1 9 7 6 ) ,  w e  a g a i n  

r u l e d  on t h e  s i g n i f i c a n c e  o f  t h e  j u r y ' s  recommendation. There 

t h e  Cour t  s a i d :  

Th i s  Cour t  i s  w e l l  aware t h a t  t h e  recommendation 
of  s e n t e n c e  by t h e  j u ry  i s  on ly  adv i so ry  and i s  n o t  
b ind ing  on t h e  t r i a l  c o u r t .  However, t h e  adv i so ry  
op in ion  o f  t h e  j u ry  must be g iven  s e r i o u s  
c o n s i d e r a t i o n ,  o r  t h e r e  would be no reason  f o r  t h e  
l e g i s l a t u r e  t o  have p l aced  such a  requ i rement  i n  t h e  
s t a t u t e .  I t  s t a n d s  t o  r e a son  t h a t  t h e  t r i a l  c o u r t  
must e x p r e s s  more c o n c i s e  and p a r t i c u l a r  r e a s o n s ,  
based on ev idence  which canno t  be r ea sonab ly  
i n t e r p r e t e d  t o  f a v o r  m i t i g a t i o n ,  t o  o v e r r u l e  a  j u r y ' s  
adv i so ry  op in ion  of  l i f e  imprisonment and e n t e r  a  
s e n t e n c e  of  d e a t h  t han  t o  o v e r r u l e  an adv i so ry  
op in ion  recommending d e a t h  and e n t e r  a  s e n t e n c e  of  
l i f e  imprisonment.  

I d .  a t  5.  We a p p l i e d  t h e  Tedder r u l e  t o  r e v e r s e  t h e  d e a t h  - 

s e n t e n c e s  imposed by t h e  t r i a l  c o u r t  i n  McCaskil l  v .  S t a t e ,  344 

So.2d 1276 ( F l a .  1 9 7 7 ) ,  s a y i n g ,  " J u r i e s  a r e  t h e  consc i ence  o f  o u r  

communities." - I d .  a t  1280. 

On t h e  o t h e r  hand,  i n  numerous c a s e s  w e  have a f f i rmed  

d e a t h  s e n t e n c e s  imposed fo l l owing  j u ry  recommendations o f  l i f e  

imprisonment.  A few examples a r e  M i l l s  v .  S t a t e ,  476 So.2d 172 

( F l a .  1985 ) ;  S tevens  v .  S t a t e ,  419 So.2d 1058 ( F l a .  1 9 8 2 ) ,  ce r t .  

den i ed ,  459 U.S. 1228 (1983) ; White v .  S t a t e ,  403 So.2d 331 ( F l a .  

1 9 8 1 ) ,  cert .  den i ed ,  463 U.S. 1229 (1983 ) ;  Johnson v .  S t a t e ,  393 

So.2d 1069 ( F l a .  19801, cer t .  den i ed ,  454 U.S. 882 (1981 ) ;  Hoy v.  

S t a t e ,  353 So.2d 826 ( F l a .  1 9 7 7 ) ,  c e r t .  d en i ed ,  439 U.S. 920 

Douglas v. S t a t e ,  cer t .  den i ed ,  

U.S. 871 (1976 ) .  W e  have found t h e  Tedder s t a n d a r d  was m e t  where 

" [ t l h e  recommendation of  l i f e  was n o t  based on any v a l i d  

m i t i g a t i n g  f a c t o r  d i s c e r n i b l e  from t h e  r eco rd . "  S tevens  v .  

S t a t e ,  419 So.2d a t  1065. 

Appe l lan t  a rgues  t h a t  t h e  degree  of  p a r t i c i p a t i o n  o f  s t a t e  

w i t n e s s  Schmidt i n  t h e  c r i m e s ,  and t h e  f a c t  t h a t  Schmidt r e c e i v e d  

s e n t e n c e s  o f  l i f e  imprisonment a s  compared w i t h  a p p e l l a n t ' s  d e a t h  

s e n t e n c e s ,  were f a c t o r s  i n  m i t i g a t i o n  probably  found by t h e  j u ry  

and o b l i g a t i n g  t h e  c o u r t  t o  f o l l ow  t h e  j u r y ' s  s e n t e n c i n g  

recommendation. W e  f i n d  t h i s  argument t o  be w i thou t  m e r i t .  



Under F l o r i d a  l a w ,  any p e r s o n  who " a i d s ,  a b e t s ,  c o u n s e l s ,  

h i r e s ,  o r  o t h e r w i s e  p r o c u r e s "  a n  " o f f e n s e  t o  be  commit ted ,  and 

s u c h  o f f e n s e  i s  commit ted o r  i s  a t t e m p t e d  t o  b e  commit ted ,  i s  a  

p r i n c i p a l  i n  t h e  f i r s t  d e g r e e  and may b e  c h a r g e d ,  c o n v i c t e d ,  and 

p u n i s h e d  as s u c h . "  S 777.011,  F l a .  S t a t .  ( 1 9 8 1 ) .  T h e r e f o r e ,  

even  though  Schmidt  d i d  t h e  a c t u a l  s h o o t i n g  o f  Eubanks,  a p p e l l a n t  

as a n  a i d e r  and a b e t t o r  w a s  a p r i n c i p a l ,  g u i l t y  of  t h e  murder  t o  

t h e  s a m e  d e g r e e  a s  i f  h e  had  w i e l d e d  t h e  weapon h i m s e l f .  The 

f a c t  t h a t  Schmidt  d i d  t h e  s h o o t i n g  does  n o t  i n  any way d e t r a c t  

f rom t h e  b l amewor th iness  of  a p p e l l a n t  f o r  t h i s  a g g r a v a t e d ,  

p r e m e d i t a t e d  murder .  

I t  i s  c o r r e c t  t o  s a y  t h a t  t h e  d e g r e e  o f  p a r t i c i p a t i o n  and 

r e l a t i v e  c u l p a b i l i t y  o f  a n  accompl i ce  o r  j o i n t  p e r p e t r a t o r ,  

t o g e t h e r  w i t h  any d i s p a r i t y  o f  t h e  t r e a t m e n t  r e c e i v e d  by such  

accompl i ce  as compared w i t h  t h a t  o f  t h e  c a p i t a l  o f f e n d e r  b e i n g  

s e n t e n c e d ,  are p r o p e r  f a c t o r s  t o  be  t a k e n  i n t o  c o n s i d e r a t i o n  i n  

t h e  s e n t e n c i n g  d e c i s i o n .  I n  Malloy v .  S t a t e ,  382 So.2d 1190 

( F l a .  1 9 7 9 ) ,  t h e  d e a t h - s e n t e n c e d  a p p e l l a n t  had  been  c o n v i c t e d  o f  

commi t t ing  two murders  i n  c o n c e r t  w i t h  o t h e r  d e f e n d a n t s .  The 

C o u r t  found t h a t  t h e  j u r y  c o u l d  have  b e l i e v e d  t h a t  a l t h o u g h  

g u i l t y  o f  murder  w i t h  t h e  o t h e r s ,  a p p e l l a n t  w a s  n o t  t h e  

" t r i g g e r m a n . "  The o t h e r  two p a r t i c i p a n t s  r e c e i v e d  p r i s o n  t e r m s  

o f  f rom f i v e  t o  t e n  y e a r s .  The C o u r t  found t h e s e  f a c t s  t o  b e  " a  

r e a s o n a b l e  b a s i s "  f o r  t h e  j u r y ' s  recommendat ion.  The C o u r t  

conc luded :  

Because o f  t h e  j u r y ' s  recommendation o f  a l i f e  
s e n t e n c e  and t h e  f a c t  t h a t  t h e r e  i s  a r e a s o n a b l e  
b a s i s  f o r  i t s  recommendat ion,  w e  must  a g r e e  t h a t  t o  
impose t h e  d e a t h  s e n t e n c e  on t h e  a p p e l l a n t  would n o t  
b e  c o n s i s t e n t  w i t h  o t h e r  s e n t e n c e s  imposed i n  s i m i l a r  
c i r c u m s t a n c e s  i n  a c c o r d a n c e  w i t h  t h e  l a i d  
down by t h e  U n i t e d  S t a t e s  Supreme Cour t  i n  P r o f f i t t  
v .  F l o r i d a ,  428 U.S. 242 . . . ( 1 9 7 6 ) .  Our r u l i n g  
does  n o t  mean t h a t  t h e  i m p o s i t i o n  o f  t h e  d e a t h  
s e n t e n c e  i s  a lways  dependen t  upon t h e  s e n t e n c e s  o f  
a c c o m p l i c e s .  I t  i s  a f a c t o r ,  however ,  t h a t  may b e  
c o n s i d e r e d  a l o n g  w i t h  e v i d e n c e  o f  c o m p l i c i t y .  Each 
case w i l l  depend on  i t s  own f a c t s  and c i r c u m s t a n c e s .  
See  W i t t  v. S t a t e ,  342 So.2d 497 ( F l a .  1 9 7 7 ) .  



I d .  a t  1193 (emphasis i n  o r i g i n a l ) .  Thus t h e  t r ea tmen t  of t h e  - 

accomplice i s  a  f a c t o r  t o  be cons idered ,  bu t  it i s  no t  

c o n t r o l l i n g .  

A s  i s  i n d i c a t e d  above, a p p e l l a n t ' s  l e g a l  r e s p o n s i b i l i t y  

f o r  t h e  murder of Eubanks was n o t  secondary t o  b u t  was f u l l y  

equa l  t o  t h a t  of Schmidt. I n  a d d i t i o n ,  t h e r e  was evidence t o  

show t h a t  a p p e l l a n t  was t h e  p lanner  and t h e  i n s t i g a t o r  of both 

murders. I f  Schmidt had been t r i e d  f o r  c a p i t a l  fe lony  i n  t h e  

murder of Eubanks, t h e  evidence would have supported a  f i n d i n g  i n  

m i t i g a t i o n  t h a t  he had a c t e d  under t h e  domination of a p p e l l a n t .  

The f a c t  t h a t  a p p e l l a n t  was t h e  prime mover wi th  regard  t o  t h e  

murder of Eubanks d i s t i n g u i s h e s  t h i s  ca se  from Malloy. Thus we 

conclude t h a t  t h e  d i s p a r a t e  t r ea tmen t  of Schmidt was n o t  a  f a c t o r  

t h a t  r equ i r ed  t h e  c o u r t  t o  fol low t h e  j u r y ' s  recommended sen tence  

f o r  t h e  murder of Eubanks. 

Appel lant  argues  t h a t  t h e  t r i a l  c o u r t  should have found 

va r ious  o t h e r  m i t i g a t i n g  c i rcumstances .  These arguments a r e  

wi thout  mer i t .  

Appel lant  contends t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  r e f u s i n g  

t o  a l low defense  counsel  t o  p r e s e n t  test imony t o  t h e  e f f e c t  t h a t  

a p p e l l a n t  had behaved w e l l  dur ing  h i s  i n c a r c e r a t i o n  from t h e  t ime 

of a r r e s t ,  through t h e  t r i a l ,  and u n t i l  t h e  t ime of sen tenc ing .  

I n  Skipper  v. South Ca ro l ina ,  106 S.Ct.  1669 (1986) ,  t h e  Supreme 

Court reversed  a  dea th  sen tence  and remanded f o r  a  new sen tenc ing  

hea r ing  where t h e  s t a t e  t r i a l  c o u r t  had r e fused  t o  permi t  

tes t imony t h a t  t h e  defendant  had behaved w e l l  dur ing  t h e  t ime he 

s p e n t  i n  j a i l .  The Court  found t h a t  t h i s  exc lus ion  v i o l a t e d  t h e  

p r i n c i p l e ,  based on Eddings v. Oklahoma, U.S. and 

Locket t  v. Ohio, 438 U.S. 586 (1978) ,  t h a t  t h e  defendant  must be 

allowed t o  p r e s e n t  f o r  cons ide ra t ion  any r e l e v a n t  m i t i g a t i n g  

evidence.  

The Skipper  d e c i s i o n  r e q u i r e s  r e c o n s i d e r a t i o n  of t h e  

sen tences  of dea th  imposed i n  t h i s  ca se .  Such r e c o n s i d e r a t i o n  

s h a l l  be by t h e  t r i a l  judge only because a p p e l l a n t  d i d  n o t  



a t t e m p t  t o  i n t r o d u c e  t h e  good-behavior ev idence  b e f o r e  t h e  j u r y  

b u t  o n l y  sough t  t o  p r e s e n t  it t o  t h e  judge b e f o r e  s e n t e n c i n g .  

W e  a f f i r m  b o t h  c o n v i c t i o n s  f o r  f i r s t - d e g r e e  murder.  W e  

remand t h e  c a s e  f o r  r e c o n s i d e r a t i o n  of t h e  s e n t e n c e s  of  d e a t h .  

I t  i s  s o  o r d e r e d .  
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