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INTRODUCTION

The petitioner, Melvee Tucker, was the appellant in the
district court of appeal, and the defendant in the trial court.
The respondent, the State of Florida, was the appellee in the
district court of appeal, and the prosecution in the trial court.
In the brief the parties will be referred to as they stood at
trial. The symbol "R" will be used to refer +to the record on
appeal. The symbol "T" will be used to refer to the transcript

of proceedings.

STATEMENT OF THE CASE AND FACTS

The State accepts the defendant's Statements of the
Case and Facts as being a substantially true and correct
account of the proceedings below. The State respectfully
reserves the right to argue additional facts in the argu-

ment portion of this brief.



POINT ON APPEAL

WHETHER THE TRIAL COURT WAS CORRECT
IN DENYING THE DEFENDANT'S MOTION TO
DISMISS THE INDICTMENT BASED ON THE
FATLURE TO ALLEGE VENUE WHERE THE
DEFENDANT WAIVED HIS OBJECTION BY
FAILING TO RAISE IT TIMELY?



ARGUMENT

THE TRIAL COURT WAS CORRECT IN DE-
NYING THE DEFENDANT'S MOTION TO
DISMISS THE INDICTMENT BASED ON THE
FAILURE TO ALLEGE VENUE WHERE THE
DEFENDANT WAIVED HIS OBJECTION BY
FAILING TO RAISE IT TIMELY.

At the conclusion of the State's case, the defendant
moved to dismiss the indictment based on its failure to
allege venue. (T. 639). The district court of appeal held
that the defendant waived the objection by failing to

raise it before trial.

A venue objection is waived if not timely asserted.

Inverness Coca Cola Bottling Co. v. McDaniel, 78 So.2d4 100

(Fla. 1955); Lane v. State, 388 So.2d 1022, 1026 (Fla. 1980).

In this case this objection to venue was not timely asserted,

therefore the objection was waived.

The real issue in this case is that by failing to allege
the place of the offense in the indictment, the indictment

failed to allege territorial jurisdiction (as opposed to

subject matter jurisdiction or personal jurisdiction).

We agree with the distinction drawn
between venue and jurisdiction that
was outlined by the Supreme Court
of Maine in State v. Baldwin, 305
A.2d 555, 558 (Me. 1973):




We see a vast difference
in the policy considera-
tions governing the adop-
tion of a rule as to venue and
the adoption of a rule

as to territorial juris-
diction.

* % % % % % % % % % % *

The sovereign power of
the State existswhether
the venue is properly
laid in one county or
another so long as the
appropriate venue is
within the territorial
jurisdiction of the State.

See also, Annot., 67 A.L.R.3d 988 (1975).

Lane v. State, supra at
1026, 1027.

See also, Section 910.005, Florida Statutes (1981).

The defendant cannot waive the territorial jurisdiction
of the court. If the defendant chooses to challenge the
territorial jurisdiction of the trial court, this Court should
conclude that there was, in fact, territorial jurisdiction.

The proof at trial established that the trial court did, in fact,
have territorial jurisdiction. The only defect which the defen-
dant could allege is that the indictment failed to allege terri-

torial jurisdiction.

Although the filing of the indictment (or information)

is the procedure used to invoke the jurisdiction of the trial



court, the procedural steps by which jurisdiction is in-
voked are not themselves jurisdictional, and ordinarily

may be waived. Criminal Law, Section 161, 22 C.J.S. 416,

418. In the instant case the trial court did, in fact,
have jurisdiction. While the procedural step for in-
voking jurisdiction may have been defective, the defen-
dant waived that defect by not timely objecting to the

indictment.

In State v. Black, 385 So.2d 1372 (Fla. 1980), the

defendant timely challenged the indictment before trial.

Therefore, he did not waiVe the procedural defect.

The failure to allege venue in the instant case was
a defect waiVed by the defendant by not making a timely
objection. The question of whether the trial court had
territorial jurisdiction could be raised at any time. The
court did, in fact, haVe territorial jurisdiction. Although
the indictment failed to allege territorial jurisdiction,
1

the procedural step by which jurisdiction is invoked is not

jurisdictional and was never raised by the defendant.

1

The indictment in this case was sufficient to allege
venue and territorial jurisdiction if, for example, it would
be sufficient to merely place the name of the county and.
the court in the caption or margin of the indictment. See,
State v. Black, supra at 1376 (England, Justice, specially
concurring) .




CONCLUSION

Based on the foregoing arguments and citations of
authority the State respectfully requeststhis Court to

affirm the opinion of the district court of appeal.

Respectfully submitted,

JIM SMITH
Attorney General

STEVEN JACO

Assistant At€orney General
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