"IN THE SUPREME COURT
STATE OF FLORIDA

EUGENE HALL, ) CASE NO. 63,147
, ) :
Petitioner, )
) R
vs. ; » )
' )
BILLY JACK'S, INC., )
aed |
Respondent. )
)

o«

PETITIONER'S INITIAL BRIEF

D. RUSSELL- STAHL, ESQUIRE
1101 East Jackson. Street

- Tampa, Florida 33602

T (813) 226-3661 _
ATTORNEY“ FOR PETITIONER




. .

TABLE OF CONTENTS
CITATION OF AUTHORITIES ..vvvureennsnnreensesonennseannennes
STATEMENT OF THE CASE AND OF THE FAcTs..;.;.....;g...
ARGUMENT e e et eeeenee e e e e e e aeeanens e eereeeneaa,
CONCLUSION «rveevnresennnnnn, e beteeeiereeeereieaeaaas
CERTIFICATE OF SERVICE vvvuvrvrnrnennenen. eeeeeinees e

PAGE
i
1-4
510
10-11 -
1


http:�.......................�

CITATION OF AUTHORITIES =~ =~ =~ 7 °

CASE o S | ’

A v e
?_/}_G_E_“ g
Babrab, Inc. v. Allen | . | |

408 So.2d 610 (Fla. Ath DCA 1981)

Highlands Insurance Co. v. Gllday '
398 So.2d 834, 835 (Fla. 4th DCA 1981)
cert. derued 411 So.2d 382 (Fla 1981}

Martin v. T’indell

98 So. 2d 43 at 476 (Fla 1957) ¢ ’

Miracle “v. Kr1ens

33 So0.2d b4 (Fla; 1948) .

Montgomery v. Florida Jitney h]ungle Stores, Inc.’
. 281 So.2d 302 (Fla. 1973) s

James Stevens, ]Jr

. v. Patricia ]efferson”
__So.2d

~_ (FTa., June 2, 1983)
Vining v. Florida Jai-Alai, In‘c.'qh |
354 So.2d 54 (Fla. 1977}
Worth v. Stahi' o : ‘
388’~,So;‘.2d‘.340 (Fla

g

. 4th DCA 1980)

ii




STATEMENT OF THE CASE AND OF THE FACTS

2

Plai‘ntiff/Petitiwoner, EUGENE HALL, hereafter HALL, seeks
to have reviewed a decision oflr the District Court of Appeal,
Second District, dated and filed on November 17, 1982. (A.1-8)
Motion for Rehearing was denied January 3, 1983. (A. 9)

Petitioner was the original Plaintiff below and Appeilée
before the’ District Court of Appeal. The Respondent appealed
from a Final Judgment entered by the Circuit Court of the Thirteenth
Judidical Circuit on a jufy “’verdict in a negligence case awardi’ng
Petitioner compensatory damages in the amount of $240,000.00.
The jury found in an interrogatory verdict thét Respondent's
negligence was a legal cause of HALL'S injuries: (A. 10-11)

.TheA syrﬁbol "T" will be used ,for reference to the Tra‘n‘script;l

- Plaintiff/Petitioner HALL was, at the time of his injury,
a twenty-nine-year-old man who had worked »yas a welder at
Tampa Dry Dock since. 1973. He waé standing beside a pool
table watching a game at Billy v]‘ack's Lounge on»Noyémber .
9, 1978;, whén he was unexpectedly assaulted by a one-armed
man known only as "Kuz'". This occurred near the front door.
HALL ,:ducked Kuz's blow and pﬁshed him out the front door
where ‘hé: afterﬁpted tc; su;g)due Kuz‘on the front steps. (T. 86)
K GeétgechGﬁire;v, ‘hereafter McGuire, the bar';s manager

. and ‘only bouncer, .went outside with several other patrons '

. £



: 1nc1ud1ng the assa11ant C WAYNE SPILLERS hereafter SPILLERS
to watch the flght " When SPILLERS left the: bar he took & :

‘pool cue in v1olat10n of the bar' s rule prohlbqtlng thé remov@l

90, T. 354- 355) SE _ A . ‘
McGulre and SPILLERS watched tl;ae ’jf]gght 5;‘;&nd1ﬁ§§€»1ge - -1 _ "

'by 51de. McGulre made no attempt to a551st HALL or to rwestore S

order. At one pomt before the at.bssanult1i SPILLERS S wh! 'his:tanétn‘g t ,”"‘“‘""‘

~ with the pool cue hfted above hts vhead V HALL foresaw the s

" rendermg him dlsabled and sub]ect to grand mal seizures.

of pool cues from the bar. Kuz and SPILLERS had been ,fmend;s&

who were often seen together drmk;ng a,t the bar,.g (TIi 84-—

beside - McGulre, held the pool cue by 1ts thln erid and brought

the heavy end over h1$ head. (T. 84 90 T 354 355)

HiL

1t took HALL less than f1ve mmutes to- subdue Kuz whlch
he was successful in- domg without 1nfhct1ng ser1ous 1n3ury

When he stood up, he saw SPILLERS standmg be51de McGu1re

N St g x

blow and beht" VdOWf}uetO avoid it, bu’t’ nevertheless, caught

it on the back bf his head; ThlS blow fractured hls skull,

*’)
£ .
o

(T. 95 100) , Mchre at no time made ‘any effort to prevent #

A

SPILLERS frcm usmg the pool cue. (T. 84-90, T. 354—-355) .

Prior to the assault, SPIILERS’ had assaulted ahc‘)th‘er:v L i
patron that night. 1n thel bar ’with‘out'prevocatioh,‘,r:,o“ne'ﬁM‘;}(e |
Nei’ger', herea’ft‘ér' Neiger. This asgavuzlt involved a Ve‘rh“ai exchelnge, *
"shoving" 'ahd "wrestling” and was -d‘escribed by Neiger'a,is : | |

a “fight". (T. 356-357, T. 378-379)



Fights had occurred prior to November 9, 1978, at Billy
Jack's Lounge, but it was the bouncers practice not to restore

order on such occasions. In the words of SPILLER'SV" ,girlfriend,

~ Voorhes, a barmaid who worked at Billy Jack's Lounge at the

time, "...when a fight breaks out, the bouncers run." (T. 414‘\-;415.)

At trial, BILLY JACK'S attempted to rebut the evidence
of foreseeability with SPILLERS' obviously perjured testimony
that before leaving, Kuz ran to the bar and snatched his cane

which required SPILLERS to use a pool cue as a cane when

he exited the bar. (T. 385, 388) This _téstimony was contradicted -

by SPILLERS' own witness. Neiger, who séidw that he saw HALL

and Kuz leave the bar and that he did not see Kuz?car"ry'i'ng SR

a cane or see him detour to snatch SPILLERS' cane.” (T. 378) .
It was also contradicted by HALL who testified that as soon:
as Kuz took a swing at him, he pushed Kuz outside the bar.
(T. 86) HALL was certain that Kuz was not carrying a cane.
(A. 28-31) The Second District acknowledged HALL'S testimony
in the following passage on page‘ 3 of its opinion:

"Appellee (Hall) had a few beers and was

watching a friend shoot pool when Kuz tried .

to hit Appellee. Appellee pushed Kuz out

the front door and engaged in a fist fight

~with him on the steps..." (A..3)

The jury returned a verdict ‘fprf HALL of compensatory

damages in the amount of $240,000.00 which was challenged

unsuccessfully by both defendants with Motions for New Trial,” o

Remittitur and Judgment N.O.V. In reversing the Final judgment '
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based upon the ]ury verdlct the Second District Cdurt of Appeal -

k3

-

,~c1ted the controllmg 1aw as that stated in the Fourth District *

’Court of Appeal s dec1s1on of Babr@.b Inc. v. Allen, 408. Son

610 (Fla. 4th DCA 1981), Worth v;rStahl 38é 50.2d'340 (Fla.

4th DCA 1980) and _ghlands Insura,nce Co EVR Gllday, 398

So 2d: 834 835, (Fia Ath DCA. 1981, cert. demed 411 So Zf&
382 (Fla. 1981) . |
In the face of the coplous ev1dence of foreseeabﬂlty ;

and inadequate securjxty, “the Cour.t held that there was r}o,v

evidence whatsoever to support the verdic‘t'and remanded -for

"‘e‘ritry of final ‘j'ﬁdgr’r;ent discharging BILLY ']ACK",S from Habili'rcfy.":_,. -

&%
w
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ARGUMENT

In James Stevens, Jr. v. Patricia Jefferson,  So.2d

(Fla., June 2, 1983), this Court held that in order to hold
a liquor saloon such as BILLY JACK'S responsible for an assault,
the "risk of harm'" must be foreseeable. The Court went on
to say that '"this foreseeability requirement has often been

met by proving that the proprietor knew or should have known

of the dangerous propensities for a particular patron". (Emphasis
supplied.) Prior to exiting the bar, SPILLERS, the assailant,
had assaulted one Mike Neiger, apparently, without provocation.
Later, Kuz assaulted HALL without provocation at a pool table
near the front door. HALL pushed Kuz out the front door and
attempted to subdue him on the front steps. When this happened,
a number of people in the bar, including the manager, went
outside to watch the fight. Kuz and SPILLERS had been seen
many times drinking in the bar together from which it could

be inferred that they were friends. Both were crippled, Kuz
having one arm and SPILLERS having a serious impairment

of one hip. After Kuz and HALL left the bar, SPILLERS took

a pool cue and followed them outside where he stood beside

the bouncer, McGuire, and watched the fight. HALL was successful
in subduing Kuz and stood up to see SPILLERS holding a pool
stick by its thin end in the air above his head. The bouncer,

McGuire, made no effort to assist HALL in subduing Kuz, to



restore order or to dlsarm SPILLERS who was’ standmg besxde
him with his cane holding a pool cue whlch he had removed
from the bar in violation of its fulesf.ae HALL “foresaw fhe ‘"l"blow,'.;f
and bent down to avoid it but caught; the cue,,i_:('jbn the "‘ba.ckfv;' LR x
of his head.

The above evidence would certainly all'ow six reasonable.
men to infer that SPJLLERS had dangerous propens1t1es or that;
SPILLERS: m1ght assault someone with the pool cue Curlously,
the Second District Court of Appeal acknowledges much of HALL S
evidence in the following passage of its decision:

"When. appellee stood up and started to. -
walk away, he found himself face to
face with SPILLERS and George McGuire,
the bar manager. SPILLERS was about
to -hit appellee with a pool cue.
Appellee bent-over to avoid being hit’
on the head, buf the cue hit him on
the back of the head, severely injuring

~him. BILLY JACK'S had a policy against
the removal of pool cues from the ,
premises.’

The Second District ‘Court of Appeal ruled that the above
facts do not constitute evidence of foreseeability because of
two findings of fact that it makes which are not only contested

by HALL'S evidence but are clearly against the ovetwhelming_
weight of the evidence. The first finding of fact is that
\SPILLERS used the pool cue as a cane to exit the bar beeause N
Kuz had stolen his cane and run out of the bar with ‘it.

"Moreover," says the Court, "it is clear that SPILLERS '.

was using the pool cue for support in walking and that ‘he




when he came out 1ean1ng on 1t as lfﬁ 1t were“ a cane.'f‘ (‘P”v‘a

B SPILLERS' cane: "

front door, Kuz was not carrymg a cane._ The Sedond Dlstrlc:t

regula’rly used a cane. Even assuhxing that he was otcasionally , :
able to walk. w1thout a cane, McGun“e could hardly be’ expecﬁed

to predict that SPILLERS would use the pool cue as a weapon L N ,

R

7 of the decxslon )

S, P AR )

 SPILLERS'own witness, Neiger, testified on &foss-examinatibm ™ -

that when Kuz exited the bar with HALL, Kuz wa$' not carrying. .7 i

"Q. ...and you also said that you
' did not 'see Mr. Kuz detour and
take Mr. Spillers' cane and
walk out of the bar. You didn't

see that‘? oL o .
AL NO_,, T dldn t.
Q “What you saw was two men being .

separated and being ‘escorted to
the door by McGulre, 1 beheve"

A. nght "o(T, 378)

HALL was qulte sure that when he’ pushed Kuz out the

Court of Appeal has made a fact] determmatwn unfavorable
to Plaintiff in the face of disputed ev1d_¢n;ce whlch thls Couf“t

has said it' cannot do in Martin v. deall 98 So Zd 473 at

476 (Fla ‘1957) and Montgomery v. ]1tney ]ungle Stores, Inc.,
281 So.2d 302 (Fla. 1973). I ; ~
The second’ unfavorable fact ‘determination made by the

Court is that "SPILLERS did not go outside for, at least twenty

minutes afte(r McGulre_,r Kuz “z_m‘dﬁ,'appellée (HALL;) had-left.’-" ‘ A B

F




(Page 7 of the decision.) The Court is implying here that .
the altercation between HALL and Kuz was. 1ot1g over when SPILLERS
exited the bar. However, accordlng to SPILLERS' w1tness, o
Neiger, when Ne1ger exited the bar f1ve minutes’ after HALT,
and Kuz had left the bar, the assault by SPILLERS on HALL o
had already taken place. )
On page 3 of its decision, the C;,ourt bdescribe;s HALL
as standmg up from the flght ‘and belng assaulted by SPILLERS@J; }, ‘

If this were consistent w1th SPI‘LLERS 1eav1ng the bar twenty ‘ s

‘v.r
a
E

minutes after the fight commenced and assaulung HALL at l‘:{ N

that time, it necessarily follows from the: Court's‘findinos’ cof L T

P

fact that the flgnt lasted twenty mmutes, or the duranon of

seven rounds of a boxmg match. Thts, of course, is mconststent _j,
with HALL,_"S Vdescription of the- altercatlon with- Kuz ‘and w1th - o
'\Ieiger's‘ testimony. It is 1mp0551b1e to reconcﬂef the second - ;,f

and th1rd page of the decision with the third and fourth page
of the decision. After makmg these two unfavorable fmdmgs o
of fact, the Court makes th1s statement |

"Contrary . to appellee s version of the
the facts, there is no evidence to N
support even an inference that SPILLERS
brandished the pool cue menacingly or
otherwise threaten appellee before :
taking the swing at him that produced
his :injuries." - (Page 7 of the decision.)

Eo

HALL'S briefs‘_‘a'r.e a part of the record. tThete.’igﬁnothing‘ -
in them that presents this "version of the facts." This was

brought to the Second District Court of “Appeal's attention in



the P‘etition for‘Re-Hearingvand Clarification on pag‘eg.ﬁlz and
13 thereof but the’ Court denied thlS Petition. v

Thls Court in Stevens v. ]efferson held that "spec1f1c

P

knowledge‘of a dangerous individual is not the exclusive method

of bro’v’ing foreseeabilityt.;, It can be shown by proving;fthnt_‘-""' .
a proptietor‘ kne.w, or should. have known, of a'dangerous‘ L
condition on his _premises that was likely to cause harm to

a patron." The Court ga’ile as a‘n fe"}‘(ar‘np_'le of a. dangerous ,,,
condition on the premfses! maintaining a rougb bar where fights ’
frequentlywoccur. | o : | . . | "

The -record is replete with evidence“{ that BILL':YN’Y ]ACK 'S :

was a rough, country bar. Prior to the assault on HALL by n
VSPILLER‘S ' SPIL’LER=S— ass‘aulted ‘Neiger, and Kuz ‘assaulted HALL |
“Shirley Voorhes, ‘a barmald employed at the bar, though not
workmg onthe mght of the aséa‘ult testified that McGuire
was ‘the only bouncer employed that mght and when asked

about bouncers, responded "Boumcers, when a flght breaks

| out, the bouncers run." Not every bar has a need for securlty
'pe'rsonn.el‘.' For exa'mtﬂe the cocktall 1’ounge‘at «Universuy»
Club in. Exthange Bank certamly does not need a bouncer- R

- however, BILLY jAQK S 1ounge was. the sort of bar where bouncers Tob

must be employed to protect patronﬁ f“a;om the daﬁger of assau},_ﬁ.f

order or to protect HALL after e was assaulted by
: v L% “ L EE




£y

and are hkely to produce chsorder to the 1njuty or’ mcenvemenc;e

. enjoyed the f1ght
ialthough the Seco{»d Distrlct Court of Appeal has held that
_the determmatlon Qf fbreseeablhty is a questlon fact for the

, Jury, it has,' m effect ruled that 11; retams veto power over

| "Brief it is submltted that the dec1smn of the Second ‘Dlstrlct

‘d1d not"'use every reasonable effort tar malntam order ameng

his- patrons employees or those who come upon the premlses

77

of patrgns Iaw‘ ully in h15 place of busmess. eracle vo T

Krlens, 160 Fla 48, 33 So. 2d 644 (Fla. 1948)‘ He,m fact; o

h the other spectators.{ We submit that

§

such fact -d‘etermlnatwns. Thls it cannot -do. - meg V., Av1s .

Rent-A-Car Systems, Inc., 354 S0. 2d 54, (Fla. 1977) ,4’ e e

- CONCLUSION .

A Because of the reasons and authorltles set forth in thls

Court of Appeal in thls case 1s erroneous. Petltloner, therefere,

requests that thls Court .enter 1ts order quashmg the dec1$1on

t .

herem sought to be: rev1eWed and remandmg the cause’ fbr



as shall seem right and proper to-the Court.

Respectfully submitted,

llOl East ]ackson Street
Tampa, Florida 33602
Attorney for Appellee
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