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PREFACE 

This  ca se  i s  before  t h i s  Court  on a  c e r t i f i e d  ques t ion  

from t h e  Fourth D i s t r i c t  Court of  Appeal. The fol lowing 

symbol w i l l  be used: 

( R  ) - Record on Appeal 



STATEMENT OF THE CASE AND FACTS 

On O c t o b e r  1 3 ,  1975 ,  w h i l e  i n  t h e  c o u r s e  o f  h i s  employ- 

men t ,  P e t i t i o n e r  was i n v o l v e d  i n  a motor v e h i c l e  a c c i d e n t  

w i t h  Responden t ,  B e r r i a n ,  who was o p e r a t i n g  a motor  v e h i c l e  

owned by Responden t ,  P a i g e .  A f t e r  t h e  a c c i d e n t ,  P e t i t i o n e r  

c l a i m e d  and w a s  p a i d  w o r k e r s '  c o m p e n s a t i o n  d i s a b i l i t y  bene- 

f i t s .  The compensa t ion  ca r r i e r ,  Grea t  A m e r i c a n  I n s u r a n c e  

Company, a l s o  p a i d  m e d i c a l  b i l l s  i n c u r r e d  by P e t i t i o n e r  

On December 8 ,  1976 ,  t h e  claims m a n a g e r  f o r  t h e  com- 

p e n s a t i o n  car r ie r  a d v i s e d  P e t i t i o n e r ' s  a t t o r n e y  t h a t  t h e  

c o m p e n s a t i o n  car r ie r  would f i l e  an  a c t i o n  a g a i n s t  t h e  to r t -  

f e a s o r s  i n  a c c o r d a n c e  w i t h  5440 .39 ,  F l a .  S t a t . ,  s i n c e  t h e  

case w a s  now i n  t h e  s econd  y e a r  (R195) .  

P e t i t i o n e r ' s  a t t o r n e y  took  no a c t i o n ,  a n d  a lmost  t w o  

y e a r s  a f t e r  t h e  a c c i d e n t ,  on O c t o b e r  7 ,  1977 ,  G r e a t  A m e r i -  

c a n  I n s u r a n c e  Company f i l e d  a l a w s u i t  f o r  i t s  own b e n e f i t  

and  f o r  t h e  u s e  and b e n e f i t  o f  P e t i t i o n e r  ( R 2 0 9 - 2 1 1 ) .  The  

Compla in t  a l l e g e d  : 

"6 .  A s  a d i r e c t  and p r o x i m a t e  r e s u l t  o f  d e f e n d a n t s '  
n e g l i g e n c e ,  DORMAN K .  KIMBRELL, J R . ,  w a s  i n j u r e d  i n  
and a b o u t  h i s  head ,  body and e x t r e m i t i e s ,  or a l te r -  
n a t i v e l y  a g g r a v a t e d  p r e - e x i s t i n g  c o n d i t i o n s ,  s a i d  
i n j u r i e s  i n c l u d i n g  l o s s  o f  body f u n c t i o n s  and pe r -  
manent  i n  j u r y  w i t h  r e a s o n a b l e  m e d i c a l  p r o b a b i l i t y ;  
h e  h a s  s u f f e r e d  and w i l l  i n  t h e  n e a r  f u t u r e  c o n t i n u e  
t o  s u f f e r  g r e a t  m e n t a l  and p h y s i c a l  p a i n ,  a l l  o f  
which  h a s  been a g r e a t  shock  to  h i s  n e r v o u s  s y s t e m ,  
t h a t  as a r e s u l t  o f  s a i d  i n j u r i e s ,  he  w i l l  be p e r -  
m a n e n t l y  hand icapped  and h i s  e a r n i n g  c a p a c i t y  h a s  
been  p e r m a n e n t l y  i m p a i r e d  and he  w i l l  s u f f e r  loss 
o f  f u t u r e  e a r n i n g s ;  t h a t  he h a s  been  and w i l l  con- 
t i n u e  to  be  i n  t h e  f u t u r e  k e p t  from t h e  normal  



p u r s u i t s  o f  h a p p i n e s s  and en joymen t  o f  l i f e ;  h e  
h a s  i n c u r r e d  h o s p i t a l ,  d o c t o r  and r e l a t e d  m e d i c a l  
e x p e n s e s  i n  e x c e s s  o f  $1 ,000  i n  a n  a t t e m p t  to  
e f f e c t  a p a r t i a l  r e c o v e r y  f rom h i s  i n j u r i e s  and 
w i l l  i n c u r  h o s p i t a l ,  d o c t o r  and  r e l a t e d  m e d i c a l  
e x p e n s e s  i n  t h e  f u t u r e ;  h e  h a s  s u s t a i n e d  i n -  
j u r i e s  t h a t  are b o t h  t e m p o r a r y  and pe rmanen t ;  
t h a t  h i s  a u t o m o b i l e  w a s  damaged and h e  h a s  l o s t  
t h e  v a l u e  o f  i ts  u s e  d u r i n g  t h e  t i m e  r e q u i r e d  
f o r  n e c e s s a r y  r e p a i r s  to it." (R210)  

Amended f i n a l  judgment  was e n t e r e d  on  t h e  c o m p l a i n t  on Novem- 

b e r  2 1 ,  1 9 8 0  i n  f a v o r  o f  b o t h  t h e  c a r r i e r  a n d  P e t i t i o n e r  

( R 2 2 2 ) .  T h i s  judgment  w a s  n o t  a p p e a l e d .  

On November 9 ,  1978 ,  o v e r  t h r e e  y e a r s  a f t e r  t h e  a c c i d e n t  

P e t i t i o n e r ' s  a t t o r n e y  u n d e r t o o k  h i s  f i r s t  a c t i v i t y  o f  r e c o r d  

and  f i l e d  a l a w s u i t  a g a i n s t  R e s p o n d e n t s  ( R l - 3 ) .  R e s p o n d e n t ,  

A l l s t a t e  I n s u r a n c e  Company, an swered  t h i s  Compla in t  by d e n i a l  

t h a t  t h e r e  w a s  a n y  a v a i l a b l e  i n s u r a n c e  c o v e r a g e  f o r  t h e  l o s s  

(R4-6) .  A f t e r  judgment  was e n t e r e d  i n  t h e  p r i o r  c a s e ,  R e -  

s p o n d e n t s  f i l e d  a Mot ion  to  D i s m i s s  o n  t h e  g r o u n d s  t h a t  t h e  

l a w s u i t  p r e v i o u s l y  f i l e d  by t h e  c o m p e n s a t i o n  c a r r i e r  f o r  t h e  

u s e  and  b e n e f i t  o f  P e t i t i o n e r ,  now r e d u c e d  t o  j u d g m e n t  p u r -  

s u a n t  to  5440 .39 ,  F l a .  S t a t . ,  b a r r e d  P e t i t i o n e r  f rom r e c o v e r -  

i n g  i n  t h i s  a c t i o n  ( R 1 9 1 ) .  

The t r i a l  c o u r t  e n t e r e d  a n  o r d e r  d i s m i s s i n g  P e t i t i o n e r ' s  

c o m p l a i n t  w i t h  p r e j u d i c e  (R204-206) .  T h e  t r i a l  c o u r t  f o u n d  

t h a t  o n l y  o n e  l a w s u i t  w a s  p r o p e r  u n d e r  5 4 4 0 . 3 9 ,  F l a .  S t a t . ,  

a n d  t h a t  t h e  f i n a l  j u d g m e n t  e n t e r e d  i n  t h e  p r i o r  l a w s u i t  

o p e r a t e d  a s  a b a r  to  P e t i t i o n e r ' s  l a w s u i t .  The  c o u r t  f o u n d  

t h a t  p r o p e r  n o t i c e  w a s  g i v e n  by Great American I n s u r a n c e  Com- 

pany  to  P e t i t i o n e r ,  who f a i l e d  to  t a k e  t h e  n e c e s s a r y  s t e p s  to 

p r o s e c u t e  h i s  claim (R204-206) .  



Appeal  was t a k e n  by P e t i t i o n e r  t o  t h e  F o u r t h  D i s t r i c t  

C o u r t  o f  Appeal .  T h a t  c o u r t  h e l d  t h a t  t h e  employee  d o e s  n o t  

have  a  s e p a r a t e  c a u s e  o f  a c t i o n  a g a i n s t  t h e  t o r t f e a s o r .  On 

r e h e a r i n g ,  t h e  F o u r t h  D i s t r i c t  c e r t i f i e d  t o  t h i s  C o u r t  t h e  

f o l l o w i n g  q u e s t i o n  a s  one o f  g r e a t  p u b l i c  i n t e r e s t :  

"Does S e c t i o n  4 4 0 . 3 9 ( 4 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 1 ) ,  
b a r  a  s e p a r a t e  s u i t  a g a i n s t  a  t h i r d  p a r t y  t o r t -  
f e a s o r  by a n  i n j u r e d  employee when such  s u i t  is 
f i l e d  more t h a n  one y e a r  a f t e r  t h e  c a u s e  o f  
a c t i o n  a c c r u e d  and t h e  compensa t ion  c a r r i e r ,  i n  
t h e  second  y e a r  f o l l o w i n g  t h e  a c c i d e n t ,  gave  
t h e  t h i r t y  day  n o t i c e  o f  i t s  i n t e n t i o n  to  s e e k  
s u b r o g a t i o n  and f i l e d  an  a p p r o p r i a t e  s u i t  
a g a i n s t  t h e  t h i r d  p a r t y  t o r t - f e a s o r ? "  



ARGUMENT 

SEPARATE SUIT IS  BARRED BOTH BY FLORIDA 
STATUTE 440.39 AND BY PRINCIPLES OF 

RES JUDICATA. 

F l o r i d a  S t a t u t e  S e c t i o n  4 4 0 . 3 9  p r o h i b i t s  t w o  s u i t s  

a g a i n s t  a  t h i r d  p a r t y  a s  a  r e s u l t  o f  a  compensab le  i n  j u r y  t o  

a  w o r k e r .  The a p p l i c a b l e  s e c t i o n  o f  t h e  S t a t u t e  i s  a s  

f o l l o w s :  

" ( 4 ) ( a )  I f  t h e  i n j u r e d  employee or h i s  d e p e n d e n t s ,  
a s  t h e  c a s e  may be ,  f a i l  to  b r i n g  s u i t  a g a i n s t  
s u c h  t h i r d  p a r t y  t o r t f e a s o r  w i t h i n  1 y e a r  a f t e r  
t h e  c a u s e  o f  a c t i o n  t h e r e o f  s h a l l  have  a c c r u e d ,  
t h e  employe r ,  i f  a  s e l f - i n s u r e r ,  and i f  n o t ,  t h e  
i n s u r a n c e  c a r r i e r ,  may, a f t e r  g i v i n g  30 d a y s '  
n o t i c e  t o  t h e  i n j u r e d  employee or h i s  d e p e n d e n t s  
and  t h e  i n j u r e d  e m p l o y e e ' s  a t t o r n e y ,  i f  r e p r e -  
s e n t e d  by c o u n s e l ,  i n s t i t u t e  s u i t  a g a i n s t  s u c h  
t h i r d  p a r t y  t o r t f e a s o r ,  e i t h e r  i n  h i s  own name 
o r  a s  p r o v i d e d  by s u b s e c t i o n  ( 3 ) ,  and ,  i n  t h e  
e v e n t  s u i t  is so i n s t i t u t e d ,  s h a l l  be s u b r o g a t e d  
t o  and e n t i t l e d  to r e t a i n  from any judgment re- 
c o v e r e d  a g a i n s t ,  or s e t t l e m e n t  made w i t h ,  s u c h  
t h i r d  p a r t y ,  t h e  f o l l o w i n g :  A l l  amounts  p a i d  a s  
compensa t ion  and m e d i c a l  b e n e f i t s  unde r  t h e  pro-  
v i s i o n s  o f  t h i s  l aw and t h e  p r e s e n t  v a l u e  o f  a l l  
f u t u r e  compensa t ion  b e n e f i t s  p a y a b l e ,  to  be re- 
duced  t o  i t s  p r e s e n t  v a l u e ,  and to  be r e t a i n e d  
a s  a  t r u s t  fund  from which f u t u r e  payments  o f  
c o m p e n s a t i o n  a r e  t o  be made, t o g e t h e r  w i t h  a l l  
c o u r t  costs ,  i n c l u d i n g  a t t o r n e y ' s  f e e s  expended 
i n  t h e  p r o s e c u t i o n  o f  such  s u i t ,  to  be p r o r a t e d  
a s  p r o v i d e d  by s u b s e c t i o n  ( 3 ) .  The r e m a i n d e r  o f  
t h e  moneys d e r i v e d  f rom s u c h  judgment or se t t le-  
ment  s h a l l  be  p a i d  to t h e  employee or h i s  depend- 
e n t s ,  a s  t h e  c a s e  may be." 

T h i s  s u b s e c t i o n ,  s t a n d i n g  a l o n e ,  d e m o n s t r a t e s  t h a t  t h e  

S t a t u t e  c o n t e m p l a t e s  t h a t  t h e  c a r r i e r  w i l l  be e n t i t l e d  to  s u e  

f o r  t h e  e n t i r e  v a l u e  o f  t h e  c l a i m  f o r  i ts own use  and f o r  t h e  

u s e  and b e n e f i t  o f  t h e  i n j u r e d  worker .  I t  is i n s t r u c t e d  t o :  



(1) r e t a i n  t h o s e  a m o u n t s  w h i c h  it h a s  p a i d  f o r  c o m p e n s a t i o n  

a n d  m e d i c a l ;  ( 2 )  r e t a i n  t h e  p r e s e n t  v a l u e  o f  f u t u r e  c o m p e n -  

s a t i o n  b e n e f i t s  p a y a b l e  i n  t r u s t ;  a n d  ( 3 )  t h e  r e m a i n d e r  o f  

t h e  moneys a re  t o  b e  p a i d  to  t h e  e m p l o y e e  or h i s  d e p e n d e n t s .  

When F l o r i d a  S t a t u t e  4 4 0 . 3 9  is  c o n s i d e r e d  i n  i t s  e n t i r -  

e t y ,  it is c lear  t h a t  i n  t h e  f i r s t ,  t h i r d  a n d  f o u r t h  y e a r s  

f o l l o w i n g  a n  a c c i d e n t  t h e  r i g h t  t o  s u e  is  l i m i t e d  t o  t h e  

i n j u r e d  w o r k e r .  T h e r e  c a n  b e  n o  s e c o n d  s u i t  b e c a u s e  t h e  

c a r r i e r  i s  l i m i t e d  t o  i t s  l i e n  r i g h t s .  D u r i n g  t h e  s e c o n d  

y e a r  as g o v e r n e d  by  S e c t i o n  4 4 0 . 3 9 ( 4 ) ( a ) ,  t h e  c o m p e n s a t i o n  

ca r r i e r ,  a f t e r  n o t i c e ,  may b r i n g  t h e  a c t i o n .  H o w e v e r ,  t h e  

j u d i c i a l  g l o s s  o n  t h i s  s e c t i o n  i s  t h a t  t h e  e m p l o y e e  a n d  

c o m p e n s a t i o n  c a r r i e r  h a v e  c o n c u r r e n t  r i g h t s  a g a i n s t  t h e  

t o r t f e a s o r ,  b u t  t h e  r i g h t  to  p r o c e e d  a g a i n s t  t h e  t o r t f e a s o r  

is  l i m i t e d  t o  t h e  o n e  who f i l e s  h i s  c a u s e  o f  a c t i o n  f i r s t .  

I t  is t r u e  t h a t  t h e  s t a t u t e  d o e s  n o t  s p e c i f i c a l l y  p r o -  

h i b i t  t h e  f i l i n g  o f  a s e c o n d  s u i t ,  b u t  i t  i s  o b v i o u s  t h a t  

o n l y  o n e  s u i t  i s  c o n t e m p l a t e d  a g a i n s t  t h e  t o r t f e a s o r .  I n  

Z u r i c h  I n s u r a n c e  Company v .  R e n t o n ,  1 8 9  S o . 2 d  4 9 2  ( F l a . 2 n d  

DCA 1 9 6 6 ) ,  t h e  S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l  d i s c u s s e d  t h e  

l e g i s l a t i v e  i n t e n t  i n  a l l o w i n g  t h e  c o m p e n s a t i o n  c a r r i e r  t o  

f i l e  a n  a c t i o n  d u r i n g  t h e  s e c o n d  y e a r  p o s t - a c c i d e n t .  I n  t h e  

Z u r i c h  case, t h e  c o u r t  s t a t e d  t h a t  " I t  is to  b e  p r e s u m e d  t h a t  

t h i s  was  i n t e n d e d  by  t h e  l e g i s l a t u r e  a s  a ma t t e r  o f  p o l i c y ,  

t h u s  t o  h a s t e n  t h e  d i s p o s i t i o n  o f  t h i r d  p a r t y  l i t i g a t i o n . "  

T h e  C o u r t  w e n t  o n  to  st9te t h a t :  



" I t  is o u r  view t h a t  by t h e  o n l y  p r o p e r  c o n s t r u c t i o n  
o f  S e c t i o n  440.39,  F l o r i d a  S t a t u t e s ,  F.S.A., t h e  
r i g h t  o f  a c t i o n  is c o n c u r r e n t  d u r i n g  t h e  second  
y e a r  a f t e r  a c c r u a l  o f  t h e  c a u s e  o f  a c t i o n .  To 
h o l d  o t h e r w i s e  would be to  t a k e  f rom t h e  i n j u r e d  
employee or h i s  d e p e n d e n t s  t h a t  v e r y  r i g h t  o f  
a c t i o n ,  t h e  encouragement  toward  d i l i g e n t  e x e r -  
c i se  o f  which w e  have  p r e v i o u s l y  h e l d  was t h e  
l e g i s l a t i v e  i n t e n t . "  189  So.2d 492 a t  495. 

I n  Maryland C a s u a l t y  Company v .  - Simmons ,  1 9 3  So .  2d 446  

( F l a . 2 n d  DCA 1 9 6 6 ) ,  t h e  c o u r t  i n t e r p r e t e d  5 4 4 0 . 3 9 ,  F l a .  

S t a t . ,  w i t h  r e g a r d  to  t h e  n a t u r e  and e x t e n t  of  t h e  compensa -  

t i o n  c a r r i e r ' s  l i e n  upon s e t t l e m e n t .  The c o u r t  s t a t e d  t h a t  

" W e  b e l i e v e  . . . t h a t  S e c t i o n  440.39 c o n t e m p l a t e s  t h e  f i l i n g  

o f  one  s u i t  o n l y  a g a i n s t  t h e  t h i r d  p a r t y  t o r t - f e a s o r . "  (Em- 

p h a s i s  a d d e d . )  

I n  J e r s e y  I n s u r a n c e  Company o f  N e w  York v .  C u t t r i s s ,  220 

S o . 2 d  1 5  ( F l a . 3 r d  DCA 1 9 6 9 ) ,  t h e  c o u r t  h e l d  t h a t  " i n  t h e  

s e c o n d  y e a r  t h e  i n j u r e d  e m p l o y e e  a n d  t h e  c a r r i e r  h a v e  con-  

c u r r e n t  r i g h t s  a g a i n s t  a  t h i r d  p a r t y  t o r t  f e a s o r .  B u t ,  t h e  

r i g h t  t o  p r o c e e d  a g a i n s t  t h e  t o r t  --- f e a s o r  i s  l i m i t e d  t o  t h e  

o n e  who f i l e s  h i s  c a u s e  o f  a c t i o n  f i r s t . "  ( ~ m p h a s i s  a d d e d . )  

T h i s  C o u r t  r e c o g n i z e d  t h a t  o n l y  one  s u i t  a g a i n s t  a n  a l -  

l e g e d  t o r t f e a s o r  is c o n t e m p l a t e d  by 5 4 4 0 . 3 9 ,  F l a .  S t a t . ,  i n  

t h e  c a s e  o f  Aetna  C a s u a l t y  and S u r e t y  C o .  v .  B o r t z ,  271  So.2d 

1 0 8  ( F l a .  1 9 7 2 ) .  A s  was  i n d i c a t e d  by t h e  F o u r t h  D i s t r i c t ,  

t h e  B o r t z  c a s e  is n o t  f a c t u a l l y  on  a l l  f o u r s  w i t h  t h e  i n s t a n t  

c a s e .  N o n e t h e l e s s ,  t h e  b a s i c  p r e m i s e  u n d e r l y i n g  t h a t  d e c i -  

s i o n  is t h a t  t h e  S t a t u t e  d o e s  n o t  p e r m i t  more t h a n  o n e  s u i t  

t o  be b r o u g h t  f o r  t h e  c l a i m  o f  a n  i n j u r e d  w o r k e r  a g a i n s t  a  

t o r t f e a s o r .  



The  d e c i s i o n  b e l o w  c o n t a i n s  a n  e x c e r p t  f r o m  t h e  -- B o r t z  

case. The  e x c e r p t  e m p h a s i z e s  t h a t  t h e  u l t i m a t e  g o v e r n a n c e  o f  

t h e  c a u s e  is w i t h i n  t h e  p r o v i n c e  o f  t h e  e m p l o y e r  when s u i t  is 

b r o u g h t  u n d e r  s u b s e c t i o n  ( 4 )  ( a ) .  C o o p e r a t i o n  b y  t h e  c l a i m a n t  

i s  e x p e c t e d  s i n c e  t h e  e m p l o y e r  is i n i t i a t i n g  t h e  a c t i o n  f o r  

t h e  c l a i m a n t ' s  u l t i m a t e  u s e  a n d  b e n e f i t  u n d e r  t h e  S t a t u t e .  

I n  t h e  B o r t z  d e c i s i o n ,  t h e  C o u r t  e x a m i n e s  t h e  h i s t o r y  o f  

s t a t u t o r y  s c h e m e s  o f  s u b r o g a t i o n  a n d  w o r k e r s '  c o m p e n s a t i o n  

claims. I t  c o n c l u d e s :  

"The  c o n s e q u e n c e s  o f  t h e s e  s u c c e s s i v e  r e v i s i o n s  
c a n n o t  b e  i g n o r e d .  They  r e p r e s e n t  a c o n t i n u i n g  
l e g i s l a t i v e  e n d e a v o r  to  b a l a n c e  r e s p e c t i v e  i n t e r -  
e s t s  i n  a m a n n e r  c o n s i s t e n t  w i t h  t h e  u n d e r l y i n g  
t h e o r y  t h a t  a d o u b l e  r e c o v e r y  s h o u l d  b e  a v o i d e d  
w i t h o u t  e x t e n d i n g  t o r t  i m m u n i t y  to  s t r a n g e r s  
o u t s i d e  o f  t h e  e m p l o y e r - e m p l o y e e  r e l a t i o n s h i p . "  
See 2 7 1  So .2d  1 0 8 ,  a t  1 1 3 .  

T h a t  c o n c l u s i o n  o f  t h i s  C o u r t  a s  t o  l e g i s l a t i v e  i n t e n t  

i s  i m p o r t a n t  i n  t h e  c o n t e x t  o f  t h e  i n s t a n t  case .  A s s u m i n g  

a r g u e n d o  t h a t  P e t i t i o n e r ' s  p o s i t i o n  is a d o p t e d  b y  t h e  c o u r t ,  

t h e  c o n s e q u e n c e  wou ld  b e  t h a t  a d o u b l e  r e c o v e r y  would  r e s u l t .  

T h e  ca r r i e r  h a s  a l r e a d y  o b t a i n e d  a j u d g m e n t  f o r  t h e  amoun t  o f  

i t s  e x p e n d i t u r e s  f o r  m e d i c a l ,  l o s s  o f  w a g e s  a n d  l o s s  o f  w a g e  

e a r n i n g  c a p a c i t y .  T h e s e  same i tems a r e  c l a i m e d  i n  P e t i -  

t i o n e r ' s  s u i t  w h i c h  is t h e  case b e f o r e  t h i s  C o u r t .  S i n c e  t h e  

p a y m e n t s  t o  P e t i t i o n e r  u n d e r  w o r k e r s '  c o m p e n s a t i o n  c a n n o t  b e  

r e v e a l e d  t o  t h e  t r i e r  o f  t h e  f a c t s ,  a d o u b l e  r e c o v e r y  i s  

almost c e r t a i n  t o  o c c u r .  See S 6 2 7 . 7 3 7 2 ,  F l a .  S t a t .  

F u r t h e r ,  as  t h e  B o r t z  d e c i s i o n  p o i n t s  o u t ,  i t  was t h e  

l e g i s l a t i v e  i n t e n t  t o  p r o v i d e  a n  i n d u c e m e n t  f o r  t h e  i n j u r e d  



worker  t o  i n i t i a t e  h i s  own s p e e d y  remedy a g a i n s t  t h e  t h i r d  

p a r t y  by f i l i n g  s u i t  w i t h i n  one y e a r .  I f  he f a i l e d  to do so, 

t h e  employe r  was  t h e n  a l l o w e d  t o  p r o t e c t  h i s  i n t e r e s t s  by 

f i l i n g  s u i t  a f t e r  t h e  f i r s t  y e a r .  271 So.2d 108 a t  112-113. 

I t  is p a t e n t  t h a t  i f  t h e  P e t i t i o n e r ' s  c o n t e n t i o n s  were 

t o  be adop ted  t h a t  t h e  l e g i s l a t i v e  pu rpose  o f  t h e  S t a t u t e  a s  

p r e v i o u s l y  d e t e r m i n e d  by t h i s  c o u r t  would  be  e n t i r e l y  f r u s -  

t r a t e d .  

P e t i t i o n e r  is b a r r e d  by p r i n c i p l e s  o f  res j u d i c a t a  f r o m  

p r o c e e d i n g  w i t h  t h e  second law s u i t .  From Wade v .  C l o w e r ,  94 

F l a .  817 ,  114 So. 548 ( 1 9 2 7 ) ,  to  t h e  p r e s e n t ,  F l o r i d a  c o u r t s  

have  c o n s i s t e n t l y  adhe red  to  t h e  r u l e  t h a t :  

" ' A  judgment on t h e  merits r e n d e r e d  i n  a  
f o r m e r  s u i t  between t h e  same p a r t i e s  or t h e i r  
p r i v i e s ,  upon t h e  same c a u s e  of  a c t i o n ,  by a  
c o u r t  o f  competent  j u r i s d i c t i o n ,  is c o n c l u s i v e  
n o t  o n l y  a s  to  e v e r y  m a t t e r  which was o f f e r e d  
and r e c e i v e d  to s u s t a i n  o r  d e f e a t  t h e  c l a i m ,  
b u t  a s  t o  e v e r y  o t h e r  m a t t e r  which might  w i t h  
p r o p r i e t y  have  been l i t i g a t e d  and de te rmined  
i n  t h a t  a c t i o n . ' "  114 So. 548 a t  552. 

See  a l s o  Knabb v .  Duner,  196 So. 456  ( F l a .  1 9 4 0 ) ;    ask in v .  

Hask in ,  63  So.2d 320 ( F l a .  1 9 5 3 ) ;  and Pumo v .  Pumo, 405 So.2d 

224 ( F l a . 3 r d  DCA 1 9 8 1 ) ,  which a r e  b u t  a  few of  t h e  m y r i a d  o f  

c a s e s  s o  h o l d i n g .  

T h i s  c a s e  h a s  e x a c t  i d e n t i t y  o f  bo th  t h e  c a u s e  of  a c t i o n  

and t h e  t h i n g  s u e d  f o r  w i t h  t h e  p r i o r  c a s e .  The c a u s e  o f  

a c t i o n  i s  t h a t  o f  p e r s o n a l  i n j u r y  t o  t h e  P e t i t i o n e r  a s  a  

r e s u l t  of  a l l e g e d  n e g l i g e n c e  o n  t h e  p a r t  o f  t h e  i n d i v i d u a l  

d e f e n d a n t s .  The t h i n g  sued  f o r  i n  b o t h  c a s e s  is a l l  o f  t h e  

e l e m e n t s  o f  p e r s o n a l  i n  j u r y  damaged a l l o w e d  u n d e r  F l o r i d a  



law. S i m i l a r l y ,  unde r  t h e  c o n c e p t  o f  p r i v i t y ,  t h e r e  is iden-  

t i t y  o f  p e r s o n s  and p a r t i e s  to  t h e  a c t i o n s .  

I n  t h i s  c a s e ,  b o t h  t h e  p a r t y  p l a i n t i f f  ( P e t i t i o n e r )  a n d  

t h e  p a r t i e s  d e f e n d a n t  ( R e s p o n d e n t s )  a r e  i n  p r i v i t y  w i t h  and  

have  i d e n t i t y  w i t h  t h e  p a r t i e s  i n  t h e  p r i o r  s u i t .  I n  t h e  

p r i o r  c a s e ,  t h e  P l a i n t i f f ,  G r e a t  American I n s u r a n c e  Company, 

s u e d  b o t h  f o r  i t s  own b e n e f i t  and f o r  t h e  use  and  b e n e f i t  o f  

t h e  P e t i t i o n e r .  G r e a t  American was a  s u c c e s s o r  i n  i n t e r e s t  

t o  t h e  c l a i m s  o f  t h e  P e t i t i o n e r  by v i r t u e  o f  t h e  S t a t u t e ,  

5440.39,  F l a .  S t a t .  Moreover,  C h a p t e r  440,  by f o r c e  o f  l a w ,  

f o r m s  a  p a r t  o f  e v e r y  employmen t  c o n t r a c t  s u b j e c t  t o  i t s  

p r o v i s i o n s .  P u r s u a n t  t o  5440.41, F l a .  S t a t . ,  t h e  c a r r i e r  is  

s u b s t i t u t e d  f o r  t h e  employer  and t h u s  i n  t h e  p r e s e n t  c o n t e x t  

i s  i n  d i r e c t  p r i v i t y  w i t h  t h e  employee.  

S i m i l a r l y ,  t h e  d e f e n d a n t s  i n  t h e  f o r m e r  case w e r e  t h e  

owner and d r i v e r  o f  t h e  motor v e h i c l e .  I n  t h e  p r e s e n t  c a s e ,  

t h e  same d e f e n d a n t s  a r e  named a n d  t h e i r  a l l e g e d  l i a b i l i t y  

c a r r i e r  is an  a d d i t i o n a l  named d e f e n d a n t .  A l t h o u g h  d e f e n d -  

a n t s '  c a r r i e r  h a s  d e n i e d  c o v e r a g e  by  a n s w e r ,  t h a t  i s s u e  is  

n o t  b e f o r e  t h e  C o u r t .  The a l l e g a t i o n s  o f  c o v e r a g e  i n  t h e  

c o m p l a i n t  m u s t  b e  a s sumed  t o  be  t r u e  a t  t h i s  s t a g e  o f  t h e  

p r o c e e d i n g s .  The a u t o  c a r r i e r  is b e f o r e  t h i s  C o u r t  o n l y  on  

a l l e g a t i o n s  o f  a n  a u t o m o b i l e  l i a b i l i t y  c o n t r a c t  w i t h  t h e  

i n d i v i d u a l  d e f e n d a n t s .  I t  is o b v i o u s  t h a t  t h e r e  is  p r i v i t y  

and  hence  i d e n t i t y  o f  p a r t i e s  d e f e n d a n t  i n  b o t h  t h e  f o r m e r  

and  t h e  p r e s e n t  a c t i o n .  

I n  b o t h  i n s t a n c e s ,  t h a t  o f  G r e a t  A m e r i c a n  o n  t h e  



P e t i t i o n e r ' s  s i d e  a n d  A l l s t a t e  o n  t h e  R e s p o n d e n t s '  s i d e ,  

t h e i r  r i g h t s  and o b l i g a t i o n s  were d e r i v a t i v e  o f  a n d  l i m i t e d  

t o  t h o s e  o f  t h e  i n d i v i d u a l  l i t i g a n t s  i n  whose  s h o e s  t h e y  

s t o o d .  T h i s  c l e a r l y  s a t i s f i e d  t h e  r e q u i r e m e n t s  o f  i d e n t i t y  

o f  p e r s o n s  a n d  t h e i r  c a p a c i t y .  S e e  J o n e s  v .  B r a d l e y ,  366  

So.2d 1266 ( F l a . 4 t h  DCA 1 9 7 9 ) ,  and Rhyne v .  Miami-Dade W a t e r  

and  Sewer A u t h o r i t y ,  402 So.2d 54  ( F l a . 3 r d  DCA 1 9 8 1 ) .  

P e t i t i o n e r  d i s c u s s e s  a t  l e n g t h  t h e  c a s e  o f  -- R o s e n t h a l  v .  

S c o t t ,  1 5 0  So .2d  4 3 3  ( F l a .  1 9 6 1 ) .  T h i s  c a s e  m u s t  b e  con-  

s i d e r e d  i n  p a r i  m a t e r i a  w i t h  M i m s  v .  R e i d ,  98 So.2d 498 ( F l a .  

1 9 5 7 ) ,  i n  o r d e r  to  d e f i n e  t h e  v e r y  n a r r o w  e x c e p t i o n  t o  t h e  

r u l e  a g a i n s t  " s p l i t t i n g  a  c a u s e  o f  a c t i o n "  c a r v e d  o u t  by t h e  

S c o t t  c a s e .  I n  t h e  M i m s  c a s e ,  t h e  i n j u r e d  sued  f o r  h i s  p e r -  

s o n a l  i n j u r i e s .  H e  s e t t l e d ,  and judgment was e n t e r e d  o n  t h e  

s e t t l e m e n t .  Meanwhile,  he  had c o l l e c t e d  h i s  c o l l i s i o n  cover -  

a g e  f rom h i s  own c a r r i e r  a n d  g i v e n  i t  a  l o a n  r e c e i p t .  The 

c a r r i e r  s u e d  i n  t h e  i n s u r e d ' s  name f o r  i t s  u s e  a n d  b e n e f i t  

u n d e r  t h e  l o a n  r e c e i p t .  T h i s  C o u r t  h e l d  t h a t  t h e  c a r r i e r ' s  

a c t i o n  c o u l d  n o t  be m a i n t a i n e d .  The C o u r t  s a i d  t h a t  i t  was 

c o m m i t t e d  t o  t h e  m a j o r i t y  v i e w  t h a t  i f  t h e  d e f e n d a n t ' s  

w r o n g f u l  a c t  is s i n g l e ,  t h e  c a u s e  o f  a c t i o n  m u s t  be  s i n g l e  

and t h a t  t h e  d i f f e r e n t  i n j u r i e s  r e s u l t i n g  a r e  m e r e l y  d i f -  

f e r e n t  items r e s u l t i n g  from t h e  same wrong. 

I n  t h e  S c o t t  c a s e ,  t h e  i n j u r e d  i n s u r e d  g a v e  h i s  c o l l i -  

s i o n  c a r r i e r  a  s u b r o g a t i o n  r e c e i p t  upon t h e i r  p a y m e n t  o f  h i s  

p h y s i c a l  damage .  The c a r r i e r  s u e d  t h e  a l l e g e d  t o r t f e a s o r  

w h i c h  r e s u l t e d  i n  a  d i s m i s s a l  w i t h  p r e j u d i c e .  When t h e  



i n s u r e d  sued  f o r  h i s  p e r s o n a l  i n j u r y ,  t h e  a l l e g e d  t o r t f e a s o r  

r a i s e d  t h e  d e f e n s e  t h a t  t h e  s e c o n d  s u i t  v i o l a t e d  t h e  r u l e  

a g a i n s t  s p l i t t i n g  a  c a u s e  o f  a c t i o n .  T h i s  C o u r t  a t  f i r s t  

f o l l o w e d  t h e  M i m s  c a s e  and upheld  t h i s  d e f e n s e .  However ,  on  

r e h e a r i n g ,  t h e  C o u r t  d i s t i n g u i s h e d  M i m s  i n  s u b s t a n t i a l  p a r t  

upon t h e  d i f f e r e n c e  between a  l o a n  r e c e i p t  and a  s u b r o g a t i o n  

r e c e i p t .  J u s t i c e  Hobson,  w r i t i n g  f o r  t h e  C o u r t  o n  t h e  re- 

h e a r i n g  , s a i d  : 

"We a g a i n  r e c o g n i z e  t h e  m a j o r i t y  r u l e  a g a i n s t  
s p l i t t i n g  a  s i n g l e  c a u s e  o f  a c t i o n ,  b u t  w e  do 
n o t  b e l i e v e  t h a t  s a i d  r u l e  is c o n t r o l l i n g  under  
t h e  f a c t s  o f  t h i s  c a s e . "  150 So.2d 4 3 8 .  

To s t a t e  t h a t  t h e  Hobson  o p i n i o n  r e s t e d  i n  g r e a t  p a r t  

upon e q u i t a b l e  g rounds  is t o  b e l a b o u r  t h e  o b v i o u s .  N o n e t h e -  

l e s s ,  i t  was g r o u n d e d  upon a  v e r y  w o r k a b l e  p r e m i s e  t h a t  

damage  t o  o n e ' s  a u t o  i s  r e a d i l y  d i s t i n g u i s h a b l e  f r o m  t h e  

c l a i m s  a r i s i n g  from o n e ' s  b o d i l y  i n j u r y .  However ,  when t h e  

P e t i t i o n e r  s e e k s  t o  e x t e n d  t h i s  l i m i t e d  e x c e p t i o n  t o  t h e  

r u l e s  o f  " s p l i t t i n g  a  c a u s e  o f  a c t i o n "  or  res j u d i c a t a  t o  a  

s e p a r a t i o n  o f  v a r i o u s  e l e m e n t s  o f  a  p e r s o n a l  i n  j u r y  a c t i o n ,  

t h e r e  a r e  s t r o n g  p u b l i c  p o l i c y  r e a s o n s  f o r  r e j e c t i n g  P e t i -  

t i o n e r '  s c o n t e n t i o n .  

Among t h e s e  p u b l i c  p o l i c i e s  which c a n  be i d e n t i f i e d  from 

d e c i s i o n s  o f  t h i s  C o u r t  a r e :  

(1) P r e v e n t i o n  o f  d o u b l e  r e c o v e r y  on b e h a l f  o f  
t h e  i n j u r e d .  

( 2 )  Promot ing  prompt a s s e r t i o n  o f  t h e  i n j u r e d ' s  
c l a i m s .  



( 3 )  T h a t  l i t i g a t i o n  s h o u l d  have  an  end.  

( 4 )  T h a t  no p e r s o n  would be  u n n e c e s s a r i l y  h a r -  
r a s s e d  w i t h  a m u l t i p l i c i t y  o f  s u i t s .  

S e e  Aetna  C a s u a l 9  - -- a n d  S u r e t y  C o .  v .  B o r t z ,  2 7 1  So .2d  1 0 8  

( F l a .  1 9 7 2 ) ,  a n d  R o s e n t h a l  --- v .  S c o t t ,  1 5 0  So .2d  4 3 3  ( F l a .  

1 9 6 1 ) .  Apropos o f  t h e  f o r e g o i n g ,  it  may b e  o f  i n t e r e s t  t o  

n o t e  t h a t  t h i s  i s  t h e  t h i r d  law s u i t  t o  w h i c h  R e s p o n d e n t s  

h a v e  been  s u b j e c t e d  as a r e s u l t  o f  t h i s  s i n g l e  a u t o  a c c i d e n t  

(R209-211, R1-3, and R 8 2 ) .  

I n  t h e  S c o t t  case, t h i s  C o u r t  c a r v e d  o u t  a v e r y  w o r k a b l e  

e x c e p t i o n  to  a common l a w  r u l e .  T h i s  e x c e p t i o n  w a s  v e r y  much 

w i t h i n  t h e  p r o v i n c e  o f  t h e  Supreme C o u r t  o f  o u r  S t a t e .  H o w -  

e v e r ,  i n  t h e  case s u b  j u d i c e ,  P e t i t i o n e r  w o u l d  h a v e  t h i s  

C o u r t  p e r f o r m  more r a d i c a l  s u r g e r y  t o  c r e a t e  a much b r o a d e r  

e x c e p t i o n .  To d o  so wou ld  i n v o l v e  a n  i n v a s i o n  o f  t h e  p r o -  

v i n c e  o f  t h e  l e g i s l a t u r e  a n d  d o  v i o l e n c e  t o  c o n c e p t s  p r e -  

v i o u s l y  h e l d  by t h i s  C o u r t  to  be  l e g i s l a t i v e  g o a l s .  

F i n a l l y ,  some comment s h o u l d  be  made a b o u t  t h e  e q u i t i e s  

o f  t h e  case a t  b a r .  The e n t i r e  t e n o r  o f  P e t i t i o n e r ' s  b r i e f  

i s  couched  i n  terms p a t e n t l y  d e s i g n e d  to  a p p e a l  to  t h e  sympa- 

t h i e s  o f  t h e  C o u r t .  More a s s u r e d l y ,  t h i s  case is o n e  w h e r e  

t h e  o l d  s a w  "Hard cases make bad law" s h o u l d  be  h e e d e d .  The  

P e t i t i o n e r ' s  p r o b l e m s  d o  n o t  e x i s t  b e c a u s e  b o t h  S440.39,  F l a .  

S t a t . ,  and  t h e  common l a w  p r o h i b i t  b r i n g i n g  m u l t i p l e  a c t i o n s  

f o r  a s i n g l e  p e r s o n a l  i n j u r y  r e s u l t i n g  f r o m  a s i n g l e  w r o n g .  

P e t i t i o n e r 1  s p r o b l e m s  a r i se  b e c a u s e  h i s  o r i g i n a l  a t t o r n e y  who 

w a s  or  s h o u l d  h a v e  b e e n  aware o f  S 4 4 0 . 3 9 ,  F l a .  S t a t . ,  t o o k  



n o  a c t i o n  e i t h e r  w i t h i n  t h e  f i r s t  y e a r  p o s t - a c c i d e n t  o r  

w i t h i n  t h e  second  y e a r  a f t e r  r e c e i v i n g  n o t i f i c a t i o n  f r o m  t h e  

compensa t ion  c a r r i e r  o f  i t s  i n t e n t  to  f i l e  s u i t .  P r e d i c t i n g  

s o l e l y  f rom what a p p e a r s  o f  r e c o r d  h e r e ,  P e t i t i o n e r ' s  c a u s e  

o f  a c t i o n  f o r  any  losses r e s u l t i n g  f r o m  t h a t  i n a c t i v i t y  ap-  

p e a r s  o b v i o u s .  

Moreove r ,  a s  s u g g e s t e d  by t h e  F o u r t h  D i s t r i c t ,  P e t i -  

t i o n e r  may h a v e  a  v i a b l e  c a u s e  o f  a c t i o n  a g a i n s t  t h e  com- 

p e n s a t i o n  c a r r i e r  and i t s  a t t o r n e y  who p l e a d e d  P e t  i t  i o n e r  ' s 

c a u s e  o f  a c t i o n  i n  e v e r y  d e t a i l  o f  d a m a g e s .  However ,  t h a t  

a t t o r n e y  c o m p l e t e l y  f a i l e d  t o  c o m m u n i c a t e  w i t h  P e t i t i o n e r .  

Moreover ,  he  f a i l e d  t o  o f f e r  any p roo f  of  a  s u b s t a n t i a l  p a r t  

o f  t h e  a l l e g a t i o n s  c o n t a i n e d  i n  t h a t  c o m p l a i n t  when s u c h  

p r o o f  was r e a d i l y  a v a i l a b l e .  

I n  s u b s t a n c e ,  t h e  p l e a  " F i a t  j u s t i t i a "  may be a p p l i c a b l e  

a g a i n s t  t h o s e  who have caused  P e t i t i o n e r ' s  dilemma. However, 

t o  do  j u s t i c e  to  t h e  e n t i r e  communi ty ,  t h e  b a r  t o  a  s e c o n d  

s u i t  r e q u i r e d  by p u b l i c  p o l i c y  must  be uphe ld .  



CONCLUSION 

A s  a r e s u l t  o f  t h e  s t a t u t o r y  scheme  a p p a r e n t  i n  S 4 4 0 . 3 9 ,  

F l a .  S t a t . ,  t h e  P e t i t i o n e r  m a y  n o t  b r i n g  a s e c o n d  s u i t  

a g a i n s t  t h e  a l l e g e d  t o r t f e a s o r s .  M o r e o v e r ,  P e t i t i o n e r  is  

p r o h i b i t e d  f r o m  m a i n t a i n i n g  a s e c o n d  s u i t  f o r  p e r s o n a l  i n j u r y  

b e c a u s e  t h e  p r i n c i p l e s  o f  res j u d i c a t a ,  i n c l u d i n g  t h e  p r o h i -  

b i t i o n  a g a i n s t  " s p l i t t i n g  a c a u s e  o f  a c t i o n " ,  b a r  more t h a n  

o n e  a c t i o n  f o r  a s i n g l e  i n j u r y  a r i s i n g  o u t  o f  a s i n g l e  

w r o n g .  

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  t r u e  a n d  a c c u r a t e  c o p i e s  o f  t h e  

f o r e g o i n g  h a v e  b e e n  f u r n i s h e d  t o  EDNA L .  CARUSO, ESQ. a n d  

SCHULER & WILKERSON, P.A., A t t o r n e y s  f o r  P e t i t i o n e r s ,  S u i t e  

4D, Barristers B u i l d i n g ,  1 6 1 5  Forum P l a c e ,  West P a l m  B e a c h ,  

F l o r i d a  3 3 4 0 1 ;  a n d  to  SAMUEL TYLER H I L L ,  ESQ. ,  4 0 0  S .  E. 6 t h  

S t r e e t ,  F o r t  L a u d e r d a l e ,  F l o r i d a  3 3 3 0 1 ,  b y  U .  S. Mail ,  t h i s  

1 6 t h  d a y  o f  March ,  1 9 8 3 .  

WEATHERS AND SEAMAN 
A t t o r n e y s  f o r  R e s p o n d e n t  
P o s t  O f f i c e  Box 3 9 6 7  
8 1 4  West L a n t a n a  Road 
L a n t a n a ,  F l o r i d a  33465-3967 
T e l e p h o n e :  305-586-2114 

F r a n k  W. W e a t h e r s  


