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PREFACE 

The A p p e l l e e ,  t h e  S t a t e  of F l o r i d a ,  was t h e  p r o s e -  

c u t i o n  i n  t h e  c o u r t  below. The A p p e l l a n t ,  A s k a r i  Abdul lah  

Muhammad, f o r m e r l y ,  Thomas Knigh t ,  was t h e  d e f e n d a n t  i n  t h e  

c o u r t  below. I n  t h i s  b r i e f ,  t h e  p a r t i e s  w i l l  be  r e f e r r e d  t o  

a s  t h e y  appear  b e f o r e  t h e  t r i a l  c o u r t .  

The f o l l o w i n g  symbols a r e  used  i n  t h i s  b r i e f :  

(R) F o r  t h e  Record on Appeal h e r e i n ,  bound under  

s e p a r a t e  c o v e r ,  p r e v i o u s l y  t r a n s m i t t e d  h e r e i n  c o n s i s t i n g  of  

Pages R 1  -R479. 

A d d i t i o n a l l y ,  t h e  S t a t e  h a s  r e c e i v e d  a p o t p o u r r i  of  

t r a n s c r i p t s ,  i n c l u d i n g  f i v e  d i f f e r e n t  supplementa l  r e c o r d s .  

The p r i n c i p l e  set  o f  t r a n s c r i p t s  i s  i n  e i g h t  volumes, t h e  

f i r s t  t h r e e  o f  which w e r e  r e c e i v e d  a s  a  b e l a t e d  supplemen- 

t a l  r e c o r d .  These f i r s t  t h r e e  volumes c o n t a i n  t h e  v o i r  d i r e  

of  t h e  j u r y  p a n e l .  S a i d  t r a n s c r i p t s  w i l l  t h e r e f o r e  n o t  h e  

r e f e r r e d  t o  h e r e i n .  

Volumes I V  t o  V I  o f  s a i d  p r i n c i p l e  set  o f  t r a n s c r i p t s  

i s  t h e  t r i a l  h e r e i n  and i s  c o n s e c u t i v e l y  numbered 1 t o  510 

and w i l l  be  r e f e r r e d  t o  by t h e  page d e s i g n a t i o n  TI-T510. 



Volume VII of said transcripts is the "penalty phase" 

and is numbered 1-60 and will be referred to by the page 

designation TT1-TT60. 

Volume VIII of said transcripts is the trial court's 

announcement of its sentence and is numbered 1-7 and will be 

referral to by the designation TTT1-TTT7. 

The five supplemental records will have to be referred 

to by the date of each transcript and pagination therein, 

since they are not numbered in any order, See, F1a.R.App.P. 

9.200 (d) . 



STATEMENT OF THE CASE 

The Defendant, Askari Abdullah Muhammad, was charged 

by indictment with one count of F i r s t  Degree Murder, a r i s ing  

from the k i l l i n g  of a prison guard while he was incarcer- 

ated and awaiting execution for  the  b ru ta l  k i l l i n g s  of the 

Gans couple i n  Knight - v. S ta te ,  338 So.2d 2 0 1  (Fla.  1976). 

See, R 1 - R 2 ;  TT17-TT29. - 

The Defendant's Statement of the  Case i s  subs tan t ia l ly  

cor rec t ,  but the  Defendant has made s ign i f ican t  omissions. 

The S ta te  a lso  r e j e c t s  any improper or  unwarranted in fe r -  

ences or  argument therein.  

In par t icu la r ,  relevant t o  the present appeal, the  

Defendant omits reference to  the  f a c t  t ha t  on September 3, 

1982, he f i l e d  a sworn document e n t i t l e d ,  "Motion to  

Withdraw Notice of Intent  t o  Claim Defense of Insanity."  

See, R420-R421 .  In sa id  sworn Motion the  Defendant 

unequivocally s t a t e s :  

"1. The defendant does not intend 
t o  r e ly  on the defense of insani ty  
i n  t h i s  cause. 



2 .  The Defendant  does no t  i n t e n d  
t o  show i n s a n i t y  by w i t n e s s e s  i n  
t h i s  cause .  11 

I d .  - 

A d d i t i o n a l l y ,  w h i l e  r e p r e s e n t e d  by c o u n s e l  a t  t h e  h e a r i n g  

upon t h e  i s s u e  of  competency, t h e  t r i a l  c o u r t  e x p r e s s e d  

concern  t h a t  it cou ld  n o t  comply w i t h  t h e  requ i rements  o f  

Ru le  3.210 F l o r i d a  R u l e s  of  Cr imina l  P rocedure  because  less 

t h a n  two "exper t s "  had examined t h e  Defendant .  See ,  May 1 7 ,  

1982,  a t  p .12 .  I n  r e s p o n s e  t o  t h e  t r i a l  c o u r t ' s  concern ,  

d e f e n s e  c o u n s e l  s t a t e d :  

1' I t h i n k  we 've  complied w i t h  t h e  
r u l e s  and I t h i n k  t h e r e ' s  one 
e x p e r t .  11 

I d .  - 

A d d i t i o n a l l y ,  d e f e n s e  counse l  a rgued t o  t h e  t r i a l  c o u r t  t h a t  

a p p o i n t i n g  a d d i t i o n a l  e x p e r t s  would n o t  s e r v e  any purpose  

( i n  view of t h e  D e f e n d a n t ' s  r e c a l c i t r a n c e )  and d e f e n s e  

c o u n s e l  o f f e r e d  t h e  r e p o r t  o f  D r .  "Ahmann" ( s i c )  a s  e v i -  

dence o f  t h e  Defendan t ' s  competency t o  s t a n d  t r i a l .  - I d . ,  a t  

pp.13. D r .  Amin's r e p o r t  was a l s o  f i l e d  on May 1 8 ,  1982,  

a s  a  " J o i n t  E x h i b i t . "  See ,  R368-R370. 

When t h e  Defendant r e p r e s e n t e d  h i m s e l f  b e f o r e  t h e  t r i a l  

c o u r t  j u s t  b e f o r e  t r i a l ,  t h e r e  w a s  a l s o  a n  e x t e n s i v e  i n q u i r y  

r e l a t i n g  t o  b o t h  t h e  ~ e f e n d a n t ' s  competency and h i s  r e q u e s t  



t o  r e p r e s e n t  h imse l f .  See,  June 7 ,  1982 a t  pp. 5-36. The 

Defendant argued t o  t h e  t r i a l  cou r t  t h a t  he  wasn ' t  say ing  

t h a t  t h e  was incompetent ,  b u t  r a t h e r  t h e  t r i a l  cou r t  must 

i n q u i r e  a s  t o  h i s  competency a s  a mat te r  of law: 

"THE COURT: Okay. ~ e t ' s  go t o  t h e  
incompetency t h i n g .  Do you b e l i e v e  
a t  t h i s  p o i n t  t h e r e ' s  a  ques t ion  
about your mental competency t o  
s t and  t r i a l ?  

MR. MUHAMMAD: A s  a  mat te r  of law, 
Your Honor, I should be examined t o  
determine whether I am competent t o  
proceed t o  t r i a l .  This i s  not  t o  
say t h a t  I am incompetent t o  pro- 
ceed t o  t r i a l ,  b u t  I am only say ing  
a s  a mat te r  of law, I b e l i e v e  t h a t  
t h e  Court has a duty t o  determine 
my competency t o  proceed t o  t r i a l .  11 

The Defendant a l s o  i n d i c a t e d  t o  t h e  t r i a l  c o u r t  t h a t  t h e  

s o l e  b a s i s  f o r  h i s  complaint  a s  t o  t h e  r e p o r t  of D r .  Amin 

f ind ing  him competent was t h a t  he d i d n ' t  know t h a t  Amin was 

making such a de te rmina t ion .  I d . ,  a t  p .9 .  

The Defendant has  a l s o  omitted t h e  f a c t  t h a t  dur ing t h e  

p re sen t  t r i a l  t h e  nefendant s k i l l f u l l y  conducted more than  

t h r e e  hours of cross-examination of t h e  only major eyewit-  

ness  t o  t h e  p re sen t  k i l l i n g .  - See,  T49-T74; T79-T147. 

During s a i d  cross-examinat ion t h e  Defendant impeached t h e  

wi tness  wi th  a depos i t i on  and with  h i s  i n t e n s e  ques t ion ing  

caused t h e  w i tnes s  t o  admit e r r o r s  of judgment and i n  h i s  



e s t i m a t e s  o f  t h e  p h y s i c a l  s e t t i n g .  - I d .  The Defendant  a l s o  

conducted a n  e x t e n s i v e  c ross -examina t ion  of  every  w i t n e s s  

and pu t  on s i x  w i t n e s s e s  o f  h i s  own. - See ,  T16-T165, T175- 

T208 (Owens) ; T214-T229  r rower) ; T258-T278 (McCauley) ; 

T293-T312 ( p a d g e t ) ;  T352-T369 ( ~ r .   lark); T371-T430 

(de fense  w i t n e s s e s ) .  The Defendant a l s o  p r e sen t ed  a twenty-  

seven (27) page c l o s i n g  argument.  See ,  T455-T480. Before  

t r i a l ,  t h e  Defendant h i mse l f  f i l e d  more t han  twenty subs t an -  

t i a l  sworn Motions and o t h e r  p l ead ings .  See ,  R49-R50 

(Demand f o r  ~ i s c o v e r y )  ; R52 (Request f o r  copy o f  

I nd i c tmen t )  ; R55-R57 (Motion f o r  ~ n j u n c t i o n )  ; R59 (Motion t o  

Proceed P ro  ~ e ) ;  R174-R175 (Motion f o r  I n v e s t i g a t o r ) ;  R179 

(Motion t o  Dismiss)  ; R390 (Motion f o r  Completed Record) ; 

R392 (Motion t o  U s e  Law L i b r a r y )  ; 394 (Motion f o r  I n v e s t i -  

g a t o r s )  ; R396-R397 (Motion f o r  A s s i s t a n c e  o f  c o u n s e l )  ; 

R418-R419  e em and f o r  ~ i s c o v e r y )  ; R420 (wi thdrawal  o f  

I n s a n i t y  Defense ) ;  ~ 4 2 4  (Motion f o r  R e p o r t e r  t o  T r a n s c r i b e  

Notes)  ; R427 (Motion f o r  Continuance) ; R431 ( A f f i d a v i t  f o r  

Change o f  Venue); R435-R436 (Motion f o r  Change o f  venue) ;  

R439 ( ~ i s c o v e r y ) .  F i n a l l y ,  a f t e r  t r i a l  t h e  Defendant a l s o  

f i l e d  an  e x t e n s i v e  sworn Motion f o r  a N e w  T r i a l  and a No t i ce  

o f  Appeal.  - See ,  R452-R454; R486. The ~ e f e n d a n t ' s  Motion 

f o r  a new t r i a l  c a t a l o g u e s  v i r t u a l l y  every  r u l i n g  o f  t h e  

t r i a l  c o u r t ,  bu t  does n o t  r a i s e  a s i n g l e  i s s u e  a s  t o  e i t h e r  

an  i n s a n i t y  de f ense  o r  t h e  Defendan t ' s  competence. - I d .  



QUESTIONS PRESENTED 

FIRST ISSUE 

WHETHER THE DEFENDANT HAS PRESENTED 
ANY ERROR I N  THE TRIAL COURT 'S 
FINDING THAT THE DEFENDANT WAS COM- 
PETENT AND I N  THE TRIAL COURT ' S 
PERMITTING THE DEFENDANT TO REPRE- 
SENT HIMSELF. (DEFENDANT 'S "ISSUE 
I" AND "ISSUE 11"). 

SECOND ISSUE 

WHETHER THE DEFENDANT HAS PRESENTED 
ANY ERROR I N  THE REFUSAL OF THE 
TRIAL COURT TO PERMIT THE DEFENDANT 
TO PRESENT AN INSANITY DEFENSE. 
(DEFENDANT 'S "ISSUE III") . 

THIRD ISSUE 

WHETHER THE DEATH PENALTY I S  APPRO- 
PRIATE HERE IN? (DEFENDANT ' s "ISSUE 
IV" AND "ISSUE V") . 



ARGUMENT 

FIRST ISSUE 

THE DEFENDANT HAS FAILED TO PRESENT 
ANY ERROR I N  THE TRIAL COURT 'S 
FINDING THAT THE DEFENDANT WAS 
COMPETENT AND I N  THE TRIAL COURT'S 
PERMITTING THE DEFENDANT TO REPRE- 
SENT HIMSELF. 

For  t h e  f i r s t  t i m e  on a p p e a l ,  through new c o u n s e l ,  t h e  

Defendant  a r g u e s  t h a t  t h e  t r i a l  Cour t  shou ld  n o t  have  r e l i e d  

upon t h e  r e p o r t  of  t h e  ~ e f e n d a n t ' s  e x p e r t  D r .  Amin, who 

found him competent .  The Defendant  a l s o  complains f o r  t h e  

f i r s t  t i m e  on a p p e a l  t h a t  ~ m i n ' s  r e p o r t  i s  d e f e c t i v e  and 

t h a t  t h e  Defendant  shou ld  have  been examined by more t h a n  

one e x p e r t .  F i n a l l y ,  t h e  Defendant a s s e r t s  t h a t  Amin's 

f i n d i n g  o f  competency should  b e  r e j e c t e d  because  t h e  

Defendant d i d  n o t  know t h a t  Amin w a s  examining t h e  Defendant  

f o r  competency. With r e s p e c t  t o  r e p r e s e n t i n g  h i m s e l f ,  t h e  

Defendant th rough  new c o u n s e l  r e a s o n s  t h a t  a l t h o u g h  t h e  

Defendant  may have  been shown t o  be  competent t o  s t a n d  t r i a l  

and a s s i s t  h i s  c o u n s e l ,  t h e r e  i s  ( t h e  p r e s e n t  a t t o r n e y  

a r g u e s ) ,  no e v i d e n c e  on t h i s  r e c o r d  t h a t  t h e  Defendant  was 

11 competent11 t o  r e p r e s e n t  h i m s e l f .  The ~ e f e n d a n t ' s  p r e s e n t  

c o u n s e l  s t a t e s  t h a t  t h e  t r i a l  c o u r t  " a b r u p t l y  ended i t s  

[ F a r e t t a ]  i n q u i r y .  . . " Defendant  ' s  B r i e f  a t  p .27. The 

D e f e n d a n t ' s  a l l e g a t i o n s  a r e  u t t e r l y  w i t h o u t  m e r i t .  



F i r s t  o f  a l l ,  w i t h  r e s p e c t  t o  t h e  D e f e n d a n t ' s  

competency, d e f e n s e  c o u n s e l  waived any f u t i l e  a t t e m p t  t o  

a d h e r e  t o  t h e  l e t t e r  of  R u l e  3.210 w i t h  r e s p e c t  t o  t h e  

number o f  e x p e r t s  because  a s  c o u n s e l  s t a t e d ,  such  an  e f f o r t  

I I i n  t h e  p r e s e n t  c i r cumstance  would n o t ,  s e r v e  any a d d i t i o n a l  

purpose ."  May 1 7 ,  1982,  a t  p.13. I t ,  was a l s o  d e f e n s e  

c o u n s e l ' s  view t h a t  t h e  Cour t  and a t t o r n e y s  had i n  f a c t  

complied w i t h  t h e  r u l e .  - -  S e e ,  I d . ,  a t  pp.11-12. Indeed Rule  

3.120 p r o v i d e s  on ly  t h a t  t h e  t r i a l  c o u r t ,  " s h a l l  o r d e r  t h e  

de fendan t  t o  b e  examined by ...[ no]  fewer t h a n  two e x p e r t s .  I I 

It i s  u n d i s p u t e d  t h a t  t h e  t r i a l  c o u r t  d i d  make such an  o r d e r  

and i n  f a c t  i n c r e a s e d  t h e  number t o  t h r e e  e x p e r t s .  There  i s  

t h e r e f o r e  no f a c t u a l  o r  l e g a l  b a s i s  f o r  t h e  ~ e f e n d a n t ' s  com- 

p l a i n t  and i n  any e v e n t  h i s  p r e s e n t  compla in t  a s  t o  t h e  

11 numbers" o f  e x p e r t s  under  ~ l o r i d a ' s  r u l e  was waived by 

c o u n s e l ' s  i n s i s t e n c e  t h a t  t h e  Rule  was complied w i t h  and 

u r g i n g  t h e  t r i a l  c o u r t  t o  a c c e p t  D r .  Amin's r e p o r t .  2, Cf 

Lucas v .  S t a t e ,  376 So.2d 1149  l la. 1979) (de fendan t  

a c q u i s e d  i n  wa ive r  o f  s t a t e ' s  f a i l u r e  t o  comply w i t h  s t a t e  

p r o c e d u r a l  r u l e ) .  

Fur thermore ,  t h e r e  was s u b s t a n t i a l  ev idence  h e r e i n  con- 

s i s t i n g  o f ,  t h e  examina t ion  of  t h e  Defendant  by D r .  Amin; 

t h e  t r i a l  c o u r t ' s  o b s e r v a t i o n s  of t h e  Defendant ;  d e f e n s e  

c o u n s e l ' s  a c c e p t a n c e  o f  D r .  Amin's r e p o r t  w i t h o u t  any com- 

p l a i n t s  a s  t o  h i s  own o b s e r v a t i o n s  of  t h e  d e f e n d a n t ;  t h e  



Defendan t ' s  p r o l i f i c ,  a r t i c u l a t e  p r e - t r i a l  p l e a d i n g s ,  and 

t h e  t r i a l  c o u r t ' s  l e n g t h y  v o i r  d i r e  of  t h e  Defendant ,  by 

which t h e  t r i a l  c o u r t  could  have reasonab ly  concluded t h a t  

t h e r e  was - no "bona f i d e  doubt" a s  t o  t h e  ~ e f e n d a n t ' s  com- 

pe tency .  See, Ferguson v .  S t a t e ,  417 So.2d 631,  a t  634 

( F l a .  1982) ;  Wil l iams v .  S t a t e ,  396 So.2d 167,  a t  269 ( F l a .  

3d DCA 1981) ;  see, - a l s o ,  -- P a t e  v .  Robinson, 383 U.S. 375,  a t  

385, 86  S .Ct .  836,  1 5  L.Ed.2d 815 (1966);  Reese v .  

Wainwright,  600 F.2d 1085,  a t  1091 ( 5 t h  C i r .  1979) ;  see, 
a l s o ,  Uni ted  S t a t e s  - v .  Kossa -3 562 F.2d 959 ( 5 t h  C i r .  1977 ) ,  

c e r t .  d en i ed ,  434 U.S. 1075,  98 S .Ct .  1265,  55 L.Ed.2d 781 

(1978);  Nettles - v .  S t a t e ,  409 So.2d 85 ,  88 ( F l a .  1s t  DCA 

1982) .  Under t h e s e  c i r cums t ances ,  t h e  f a i l u r e  t o  have  more 

than  one e x p e r t  and t h e  Defendan t ' s  o t h e r  complain ts  a s  t o  

t h e  f i n d i n g  o f  competency a r e  p r o p e r l y  r e j e c t e d 1  See, 
T a i t  v .  S t a t e ,  387 So.2d 338  l la. 1980) ( f a i l u r e  t o  have -- 

h e a r i n g )  ; -- Ross v .  S t a t e ,  386 So.2d 1191, a t  1195-96 ( ~ l a .  

1980) (only  one e x p e r t )  . 

F i n a l l y ,  a s  no ted  above i n  t h e  S ta tement  of  t h e  Case ,  

t h e r e  w a s  an e x t e n s i v e  t h i r t y  (30) page i n q u i r y  by t h e  t r i a l  

c o u r t  on b o t h  t h e  " i s sue"  of  t h e  Defendant ' s  competency and 

t h e  Defendan t ' s  d e s i r e  t o  r e p r e s e n t  h i m s e l f .  See, June  7 ,  

1982 a t  pp.5-36. I n  F a r e t t a  - v .  C a l i f o r n i a ,  422 U.S. 806,  

*Th i s  Court  should  a l s o  c o n s i d e r  t h a t  t h e  Defendant '  s 
competency was r e p e a t e d l y  comfirmed by f o u r  p s y c h i a t r i s t s  
and t h e  t r i a l  c o u r t  and r e p e a t e d l y  reviewed by t h i s  Court i n  
Kni h t  v .  S t a t e ,  338 So.2d 201  l la. 1976) ;  Kni h t  v .  S t a t e ,  
&.m m ~ l a .  1981) and Muhammad v .  St&2bSo.2d 
533  la. 1982) .  - 



a t  835,  95 S  . C t .  2525, 45 L.Ed.2d 562 (1975) ,  t h e  c o u r t  

exp l a ined  t h e  b a s i s  of t h e  e v a l u a t i o n  of t h e  d e f e n d a n t ' s  

a s s e r t i o n  o f  t h e  r i g h t  t o  r e p r e s e n t  h imse l f :  

"A1 though a  defendant  need n o t  
h imse l f  have  t h e  s k i l l  and 
expe r i ence  of a  lawyer i n  o r d e r  
competent ly  and i n t e l l i g e n t l y  t o  
choose s e l f - r e p r e s e n t a t i o n ,  h e  
shou ld  be made aware of  t h e  dangers  
and d i sadvan tages  of  s e l f - r e p r e s e n -  
t a t i o n ,  s o  t h a t  t h e  r e co rd  w i l l  
e s t a b l i s h  ' t h a t  h e  knows what he  i s  
do ing  and h i s  cho i ce  i s  made w i t h  
eyes  open. 1 1 1  

What i s  whol ly  appa ren t  on t h i s  r e co rd  i s ,  1 . )  t h a t  t h e  

Defendant was a r t i c u l a t e ,  a l e r t  and complete ly  informed of  

h i s  r i g h t s ;  2 . )  Tha t  t h e  t r i a l  c o u r t  c l e a r l y  warned t h e  

Defendant of  t h e  consequences of  r e p r e s e n t i n g  h imse l f  and 

3 . )  t h a t  t h e  Defendant i s  a  mature a d u l t  w i t h  e x t e n s i v e  

p r ev i ous  expe r i ence  w i t h  t h e  c r im ina l  j u s t i c e  system. I n  

f a c t  t h e  f a c e  o f  t h e  r e co rd  and t r i a l  t r a n s c r i p t  c l e a r l y  

r e f l e c t  a  de fendan t  w i t h  h i g h  i n t e l l i g e n c e ,  who demonst ra ted  

a  s u b s t a n t i a l  g r a sp  o f  Motion p r a c t i c e ;  r u l e s  o f  p rocedure  

and courtroom decorum and s k i l l f u l l y  cross-examined a l l  w i t -  

n e s s e s ,  e s p e c i a l l y  t h e  s t a t e ' s  main eyewi tne s s ,  Brown. The 

S t a t e  submits  t h a t  t h e s e  f a c t o r s  t o g e t h e r  w i t h  t h e  

Defendan t ' s  r e p e a t e d  demands t o  r e p r e s e n t  h i m s e l f ,  p r o p e r l y  

e s t a b l i s h  t h e  wa iver  r e q u i r e d  by F a r e t t a .  - S e e ,  Uni ted  

S t a t e s  - v .  King,  582 F.2d 888 ( 4 t h  C i r .  1978) (defendan t  makes 

c l e a r  cho i ce  a f t e r  d i a logue  w i th  t r i a l  c o u r t ) ;  Uni ted  S t a t e s  



v. P a v i c h ,  568 F.2d 33 ( 7 t h  C i r .  1978) (de fendan t  r e p e a t e d l y  

demands t o  r e p r e s e n t s  h i m s e l f ) ;  Uni ted  S t a t e s  v. J o r d a n ,  508 

F.2d 750 ( 7 t h  C i r .  1975) (de fendan t  d e c l i n e s  m u l t i p l e  o f f e r s  

of  c o u n s e l  by t r i a l  c o u r t ) ;  Uni ted  S t a t e s  - v. J o n e s ,  438 F.2d 

1199 ( 6 t h  C i r .  1 9 7 1 ) ,  c e r t .  2) den 404 U.S. 913 (1974)(defen-  

d a n t  d i s c h a r g e s  a t t o r n e y  and r e f u s e s  o t h e r s ) ;  F rye  5 Uni ted  

S t a t e s ,  411 F  .2d 562 ( 5 t h  C i r .  1969) (de fendan t  d e c l i n e s  

c o u n s e l ;  r e f u s e s  r e p e a t e d  o f f e r s  f o r  c o u n s e l ) ;  R o t o l o  v .  

Uni ted  S t a t e s ,  404 F.2d 316 ( 5 t h  C i r .  1968) (de fendan t  f i l e s  

w r i t  demand t o  proceed p r o  se and i n  s i s t s  t h a t  c o u n s e l  n o t  

b e  a p p o i n t e d ) .  Tha t  t h e  t r i a l  c o u r t  acceded t o  t h e  

Defendan t ' s  adamant demands t o  r e p r e s e n t  h i m s e l f  shou ld  n o t  

b e  d i s t u r b e d  on t h i s  r e c o r d .  



SECOND ISSUE 

THE DEFENDANT HAS FAILED TO SHOW 
ANY ERROR I N  THE TRIAL COURT'S 
REFUSAL TO PERMIT THE DEFENDANT TO 
PRESENT AN INSANITY DEFENSE. 

T h i s  " i s s u e '  was n o t  p r e s e n t e d  a t  any t i m e  t o  t h e  t r i a l  

judge who t r i e d  t h e  c a s e .  I n  f a c t ,  t h e  Defendant h i m s e l f  

f i l e d  a sworn document e n t i t l e d ,  " ~ o t i o n  t o  Withdraw N o t i c e  

o f  I n t e n t  t o  Claim Defense o f  I n s a n i t y , "  i n  which he  s t a t e d  

h e  d i d  - n o t  w i s h  t o  a s s e r t  i n s a n i t y  a s  a d e f e n s e  and d i d  n o t  

want t o  c a l l  any w i t n e s s  a s  t o  t h a t  i s s u e 2  See, R420. 

Under such  c i r c u m s t a n c e s  any compla in t  f o r  t h e  f i r s t  t i m e  on 

a p p e a l  a s  t o  t h i s  " i s sue"  i s  waived. See ,  e . g . ,  C l a r k  v. 

S t a t e  363 So.2d 331 ( F l a .  1978) .  I n  any e v e n t ,  t h i s  Cour t  -3 

h a s  a l s o  h e l d  t h a t  a d e f e n d a n t ,  who r e f u s e s  t o  b e  examined 

by e x p e r t  w i t n e s s e s  a s  i n  t h e  c a s e  a t  b a r ,  waives  any r i g h t  

h e  may have  had t o  r e p r e s e n t  any i n s a n i t y  d e f e n s e 3 *  See 
C h r i s t o p h e r  - v. S t a t e ,  416 So.2d 450 ( F l a .  1982) ;  B a n n i s t e r  

v. S t a t e ,  358 So.2d 1182 ( F l a .  2d DCA 1978) ;  McMunn v. 

. -. 

2*The  Defendant  c a l l e d  e v e r y  w i t n e s s  h e  l i s t e d  e x c e p t  two, 
"0. A .  p h i p p s U  and " ~ o g e r  D. Browne." S e e ,  R439; T r a n s c r i p t  
"Index" a t  i v .  There  i s  no r e q u i r e d  of= anywhere i n  t h e  
r e c o r d  a s  t o  what t h e s e  w i t n e s s e s  would have  s a i d .  

3 * A s  opposed t o  "competency" which i s  n o t  waivable  by 
s imply  f a i l i n g  t o  r a i s e  it i f  t h e r e  i s  ev idence  t h a t  c r e a t e s  
a " reasonab le  doubt" a s  t o  t h e  ~ e f e n d a n t ' s  competency. S e e ,  
S t a t e  v. T a i t ,  s u p r a .  -- 



S t a t e ,  264 So .2d  868 (F'la. 1st DCA 1 9 7 2 ) .  The D e f e n d a n t ' s  

c o m p l a i n t  i s  t h e r e f o r e  p r o p e r l y  r e j e c t e d .  



THIRD ISSUE 

THE DEATH PENALTY I S  APPROPRIATE 
HEREIN. 

The Defendant  contends  t h a t  t h e  t r i a l  c o u r t  improper ly  

found t h a t  t h e  Defendant  w a s  under  a s e n t e n c e  o f  impr ison-  

ment under  S e c t i o n  9 2 1 . 1 4 1 ( 5 ) ( a )  and t h a t  t h e  Defendant  had 

been c o n v i c t e d  of a v i o l e n t  f e l o n y  o r  c a p i t a l  f e l o n y  under  

S e c t i o n  921.141 (5)  (b)  . The Defendant  r e a s o n s  t h a t  t h i s  i s  

"doubling" o r  a mandatory d e a t h  p e n a l t y .  The Defendant a l s o  

a r g u e s  t h a t  t h e  t r i a l  c o u r t  f a i l e d  t o  c o n s i d e r  h i s  menta l  

s t a t u s  i n  a s s e s s i n g  m i t i g a t i o n .  

The ~ e f e n d a n t ' s  f i r s t  c o n t e n t i o n  h a s  been un i fo rmly  

r e j e c t e d  by t h i s  Cour t .  - S e e ,  Agan - v .  S t a t e ,  445 So.2d 326 

( F l a .  1984) ;  -- Lusk v .  S t a t e ,  446 So.2d 1038 ( F l a .  1984) ; 

Will iams v .  S t a t e ,  438 So.2d 781 ( F l a .  1 9 8 3 ) ;  Morgan - v. 

S t a t e ,  415 So.2d 6  l la. 1982) ;  Demps v .  S t a t e ,  395 So.2d 

501 ( F l a .  1 9 8 1 ) .  There  i s  a l s o  no a u t o m a t i c  "doubling" h e r e  

s i n c e  t h e  Defendant cou ld  a l s o  b e  impr isoned f o r  a non- 

c a p i t o l  o r  n o n - v i o l e n t  f e l o n y .  Compare, F r a n c o i s  v .  S t a t e ,  

407 So.2d 885 a t  891 ( F l a .  1982) .  

With r e s p e c t  t o  t h e  Defendan t ' s  l a t t e r  c l a i m ,  it i s  

a p p a r e n t  on t h e  r e c o r d  t h a t  t h e  t r i a l  c o u r t  d i d  c o n s i d e r  and 

r e j e c t e d  t h e  ~ e f e n d a n t ' s  menta l  s t a t e  d u r i n g  t h e  o f f e n s e  a s  

m i t i g a t i o n .  S e e ,  R460-R461. There  i s  no e r r o r  under  such a 



circumstance. - See, Knight - v. S t a t e ,  394 So.2d a t  1003 

( t r i a l  judge simply considered and r e j e c t e d  the  defen- 

d a n t ' s  claim of mi t iga t ion)  ; Thompson v. S t a t e ,  389 So.2d 

197  l la. 1980) (same). 

F i n a l l y ,  t h e  testimony of t h e  s o l e  eyewitness,  Brown, 

was s u f f i c i e n t  t o  s u s t a i n  t h e  Defendant's convict ion f o r  f i r s t  

degree murder. See, S t a t e  v .  -- Nova, 361 So.2d 411 (Fla .  1978); 

S t a t e  v .  Sebas t ian ,  1 7 1  So.2d 893 (Fla .  1965); Thomas - v .  S t a t e ,  

167 So.2d 309 (Fla .  1964); s e e ,  e . g . ,  Ferguson v .  - S t a t e ,  417 So.2d 

639 (F la .  1982); Tibbs v .  - S t a t e ,  397 So. 2d 1120 (Fla .  1981). 

Addi t ional ly ,  t h e r e  i s  no doubt t h a t  t h e  aggravating circumstance 

under Sect ion 921.141(5) (h) t h a t  t h e  crime was e s p e c i a l l y  heinous,  

a t roc ious  or  c r u e l ,  was c l e a r l y  proven i n  t h e  present  case .  - See, 

e . g . ,  Arango v .  - S t a t e ,  411 So.2d 1 7 2  (F la .  1982) ; Booker v .  - S t a t e ,  

397 So.2d 910 (Fla .  1981); S t r a i g h t  v .  - S t a t e ,  397 So.2d 903 (Fla .  

1981). Given th ree  aggravating circumstances and no s t a t u t o r y  

m i t i g i t a t i o n  circumstances,  t h e  dea th  penal ty  i s  appropr ia te  and 

lawful he re in .  - See,, e . g . ,  S t r a i g h t  v .  S t a t e ;  Booker v .  - S t a t e ,  

supra;  Ruffin v .  - S t a t e ,  397 So.2d 277 (F la .  1981); Washington v .  

S t a t e ,  362 So. 2d 658 (Fla .  1978). 



CONCLUSION 

WHEREFORE, upon t h e  fo rego ing ,  t h e  Appe l lee ,  THE STATE 

OF FLORIDA, p rays  t h a t  t h i s  Honorable Cour t  w i l l  i s s u e  i t s  

o r d e r  a f f i r m i n g  t h e  judgment below. 

RESPECTFULLY SUBMITTED, on t h i s  1 0 t h  day o f  December, 

1984, a t  Miami, Dade County, F l o r i d a .  

S u i t e  820 
401 N.W. 2nd Avenue 
Miami, F l o r i d a  33128 
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