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STATEMENT OF THE CASE AND FACTS

Amicus curiae, Manatee Junior College Board of Trustees
(hereinafter called Manatee Junior College), files this brief
pursuant to the Order of this Court September 13, 1983 and adopts
and incorporates by reference the statement of the case and
statement of facts as presented by the Petition in their Brief on
Appeal. This brief is offered in support of the position of

Petitioner, Palm Beach Junior College Board of Trustees.




ARGUMENT

IS THE CONCLUSIONS OF LAW AND ORDER OF PERC, AS AFFIRMED BY

THE MAJORITY OPINION OF THE FIRST DISTRICT COURT OF APPEAL

OVERLY BROAD SO AS TO EXCEED THE AUTHORITY OF PERC AND THUS

MANDATE REVERSAL?

The Eirst District Court of Appeals has affirmed the un-
authorized and improper expansion by the Public Employees Relations
Commission of the rights granted pursuant to Article I, Section 6,
Florida Constitution as it relates to public employees. In the
guise of a "policy decision" PERC has in effect amended the Consti-
tution. The action of PERC is wultra vires and also a blatant
usurpation of the duties and responsibilities of the Legislature
and the people.

PERC has determined to offset the inability of public em-
ployees to strike by granting to public employees rights which are
not held in the private section. PERC and the First District Court
of Appeals' decision appear to have forgotten that public employees
have many rights which counteract or balance the prohibition
against striking. NQt the least of these rights are the protec-
tions afforded public employees through established property
interests in an expectation of continued employment, the prohibi-
tions against lock-out and the inability to resort to the political
process through the Legislature. Any disadvantage that PERC may
perceive public employees to have is strictly a paper tiger.
Regardless of the above, PERC should not be given the power to
legislate its own laws to correct what it feels is an inadequate

position for public employees.



The management rights clause which is at the heart of this
appeal 1is clearly concerned with the terms and conditions of
employment and thus is a mandatory subject of arbitration and
Florida Statutes 447.403 must be followed. This Statute provides
for a mediator or special master for resolution of impasses and the
PERC determination usurps the power of this legislative enactment.

The Florida Supreme Court has directly dealt with the para-
mount legal issues involved in this appeal, though factually

different, in both Dade County Classroom Teachers' Association,

Inc., vs. Ryan, 225 So. 2d 903 (Fla., 1969) and City of Tallahassee

vs. Public Employees Relations Commission, 410 So. 24 487 (Fla.,

1981). The Ryan case established and the City of Tallahassee

decision reaffirmed the fact that public employees are entitled
under the Constitution to the same rights regarding collective
bargaining as are private employees, excluding the ability to
strike, but, conversely, public employees are not entitled to any
greater rights than private employees. The action by PERC has not
only granted additional rights to public employees, but it has,
simultaneously, denied a right to public employees which was
previously existing.

The subtle denial of the previously existing right which
public employees held is astutely and accurately reasoned by now
Justice Leander Shaw in his dissenting opinion in this cause.
PERC, under the guise of achieving efficiency and utility of
effort, has mandated or imposed a contract upon not only the
employer, but the public employee as well. PERC, in contravention

of its own established purpose, has usurped the collective bar-
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gaining process and imposed an agreement upon the parties in
violation of Article I, Section 6, Florida Constitution. While
PERC attempts to dilute this unconstitutional action by advancing
the theory that the realities of the situation would have, more
likely than not, produced the same or like contract under the same
terms if PERC had not imposed it, the facts and inescapable con-
clusion of 1law is that PERC has acted in an unconstitutional
manner. The plain fact of the matter is that PERC has imposed a
contract upon both the public employee and the public employer in
contravention of the Constitution. PERC's "remedy" as contained in
its order cannot be avoided or distinguished from what it really
is, a mandated contract imposed the parties by an administrative
agency.

This Court has effectively and forthrightly addressed the use
of "realities" regarding constitutional interpretation and in City

of Tallahassee vs. Public Employees Relations Commission, 410 So.

2d at 490 addressed the impropriety of using "realities" as a
standard for constitutional interpretation. This approach must be
rejected. One of the purposes of a constitution is to prohibit and
prevent any fervor or "public realities" from erroding fundamental
rights.

No matter how honorable the purpose or intent or what the
realities of the particular case may be, PERC has, by administra-
tive action, imposed a contract upon two separate and competent
parties outside of the bargaining arena. The interplay and inter-
face which is of such importance to collective bargaining between

the parties has been replaced by the administrative order of PERC.



The essence of collective bargaining involves a delicate balance
between the parties and even the most inobtrusive interjection by
outside parties can offset this delicate balance. This Court in

Dade County Classroom Teachers' Associjiation, Inc., vs. Ryan, 225

So. 2d at 906, expressed the importance of this issue in a manner
which can apply in the context of this argument, as follows:

"A delicate balance must be struck

in order that there be no denial of

the guaranteed right of public

employees to bargain collectlvely

with public employers......"
The decision by PERC to impose a contract upon the parties in this
cause has established an wunsettling and potentially damaging
precedent of great public concern to not only public employers, but
public employees as well., This intrusion is but the first step
from which further erroding by an administrative agency could occur
in this context.

Justice Leander Shaw in his dissent raised the importance of

"harmony" in the bargaining scheme as follows:

"Harmony required that both parties be

content with the bargaining agenda

and the contract arising therefrom."
This harmony cannot be established when PERC has mandated or
imposed a contract upon the parties. Justice Shaw in the dissent
immediately recognized this problem and perceived the potential for
abuse in this precedent set by PERC when he opined:

"More seriously, in establishing the

precedent that PERC's power to remedy

an unfair labor practice includes the

power to dictate the substantive terms

of a contract to a party, PERC is
acting ultra vires."



It is not the responsibility and duty under the Constitution
for Chapter 447, Part II, Florida Statutes, for PERC to negotiate
contracts for the parties and PERC's "remedy" in mandating the
contract between the parties offers great potential for abuse and
damage to the taxpayers of Florida, the public employers in Florida

and the public employees of Florida.



’ CONCLUSION

Amicus curiae Manatee Junior College believes that management
rights clauses are in keeping with precedents set by this Court and
that such clauses are based upon sound consideration of public
policy. Certainly the decision of the First District creates
doubts and concerns in the minds of all public employees. It is
for this reason that Manatee Junior College welcomes the oppor-
tunity to file this brief in support of reversal of the first
District's ruling.

Since the administrative order of PERC imposes a contract upon
two separate and competent parties and violates Article I, Section 6,
Florida Constitution as it relates to public employees, the majority
opinion of the First District Court of Appeal, in affirming the

. conclusions of law and order of PERC, is in error and should be
reversed. Further, a finding should be had that Palm Beach Junior
College Board of Trustees committed no unfair Labor practice and
that PERC has no authority to attempt to enlarge the rights of

public employees through administrative order.

Respectfully submitted,

HARLLEE, PORGES, BAILEY & DURKIN
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