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PRELIMINARY STi~ 
.~' 

.; 

;'", i_ 

The Public anPi~es, R914¥onsp:mnt~#-Ob, a state ~;acti.nCl~"tllti' 
,- ,"'"", ,_";lh ..(:'- .~"' . '. .,.•.• ' ;~' .~ -.r . '~"',•.,I:" ...... -'•.;.,.~.'f..'!,:r;..~ 

p1blic interest rather than on behalf of any private person, or;ganizatian, ,or 

entity, was created by the,~islatlu~:as'~ami.nis1±ata~,instrallent for 

assisting in the resolution of all questions, controversies, curl disputes 

arising between plblic employees curl pJblic employers under Chapter 447, Part 

II, Florida Statutes. The Ccmnission participates in judicial review ~ 

ceedings only if it or the J:eViewing court detennines that such participation 

is necessary to facilitate the reviewing court I S understanding of the p>licy 

rationale curl legal principles upon which the onier under J:eView was basEld. 

Fla. Admin. Code Rule 380-11.09(1). 

The Ccmnission detemri.nei that the importance and amplexity of tbelegal 

issue raised in this case jusitified, the camdssion's appeararx:e' 'as a pBrty , 

appellee in the proceeding before the First District Court of Appeal, and 

consequently filed a brief and participated in oral argunent. The CcDnission 

has received all briefs filed to date in the instant review proceedi.nq, and 

counsel for the Ccmni.ssion has discussed the case with counsel for parties 

whose briefs remain to be filed. 

The Ccmnission I s interest in this case differs fran that of the adverse 

parties belCM. The Ccmni.ssion I s concern is that the legal principles involved 

in this case of first impression receive the fullest consideration, reganUess 

of which party might seem to benefit fran the application of those principles 

in this particular case. 

The follCMing designations will be used throughout this answer brief: 

Petitioner Palm Beach Junior College Board of Trustees: 
"the College"; 

1 



Resp:>ndent Unital Faculty of Palm Beach Junior College: 
"United Faculty" 1 

Respondent Public Employees Relations Camli.ssiop: "the' 
ComIission" 1 

The record on appeal: "(:Ii 1)"1 and 

The College's initial brief: " (IB 1)." 

The cemni.ssion submits this answer brief in response to the College's initial 

brief and in support of the Ccmni.ssion' s position that the .order under review 

should be affinned because the First District eouit of Appeal correctly inter

pretal the legal principles applicap1e, to this case~ 

.~ - "-! 
.~ . -:' . .,.... .. 
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STAT&mN1' <F THE CASE 

In accoxdance with Fla. R. App. P. 9.210(c), the Ccmnission IIIlSt reject 

substantial portions of the College's statement of the case as inaccurate and 

unduly cu:gunentative. To specify the areas of disagreement wouldresul1;'iJ.l 

nore confusion than clarity. Thenost econanica1 and reliablemeth9d of 

correcting the i.haccurate statanents reganting"the decision of the camd.ssi.On 

below is to quote that decision in pertinent part. The camti.ssion theJ:efore 

subnits the following statanent of the case. 

This case originated as an unfair labor practice charge filed. by the 

United Faculty against the College alleging a refusal to bargain collectively 

in good faith. The parties stipllated to all material facts before the bear

ing officer. The Ccmni.ssion adopted the stipllated facts as its own and 

agreed with the ultimate legal conclusion recamended by the hearing officer. 

Anong the camd.ssion· s conclusions of law wem thefollowi.D:J 'b«> paragr~ 

finding that the College refUsed to bargain: 

Inclusion in a collective bargaining agreement of a 
provision such as Article XXII, Section C, which operates 
as a waiver of the statutol:y right to bal:gain over the ' 
effect or impact upon ~};,uni.t anployees of the 
exercise of management rightS" prior' 'to the iritplementatim 
of such management rights,' 6r Qec~~ is' not a subject 
over which collective bargainin~ nE!goticitions am requind 
pm;uant to section 447.30~'(ih 'l~.iqa Statutes (1979). 

By insisting to and t.hi-ough" impasse resolution pro
~plrsuant to Sec1;J.on,447.403, Flp{ida Statutes 
(Supp. '1980), upon the inclusiOn in any collective b:lr- r 
gai.n[ri9 ~tr")of':'Art:!oJ.e,.,~xxtI, sect.ibh C , '. 'or' itll 
equivaJ,efit,,~'PP1m'~'JUnior CQJ;lege ~"" ofTrus~,. 
has refused to bargain collectively in good faith with the 
United Faculty of Palm Beach Junior College in violation 
of Section 447.50~(1Hc) , FIO$'iqa,,-f?tatutes (l979h 

<j.!. • ,...- '. ~ ,. , 
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The Ccmni.ssion OJ:der included an extensive discussion of the appropriate··· 

remedy for this violation. '!'he·Cc:::cmti.,sion•s treatment of the resredy issue is 
. .' 

here set forth in pertinent part: 

Because no final agreanent has been executed, the College 
is under no obligation toimplem:mt any proposals which 
were agreed to during negotiations. Florida PBA v. State 
of Florida, 4 FPER 4J 4299 (1978). It l'tOUld therefore be . 
i.naarqriate to order implementation of any such provi
sions, especially where the United Faculty has.chosen not 
to sul::Ini.t suchprcposals for ratification by unit Employ
ees. After taking the· above onlered actions, h~, the 
College and the United Faculty sb:>uld proceed in accozd- . 
ance with the requirements of section 447.403, Florida 
Stab1tes (Supp. 1980), as if Article XXII, section C, had 
not been included in the special master proceedings, which 
\«>uld have oocurred· .in any case to resolve several other 
subjects which the parties lere unable to agree upon. 

Canpliance with this aspect of our remedy requires 
that the COllege offer to the United Faculty a collective 
bargaining agreem:mt containing those proposals agreed to . 
in negotiations and those provisions mandated by the 
legislative body of" the College pmroant to section 447•.. 
403(4) (d), eXcludi.n{ Article XXII, section C. § 447.403 
(4)(e), Fla. Stat. (SUpp. 1980). The College argues that 
this action is tan~t to canpelling the College to 
agree to a collective bargaining agreement in contraven
tion of Section 447.203 (14) , Florida Statutes (1979) , 
which provides in part that "neither party shall be am
pel led to agree to a proposal or be required to make a 
concession unless othez:wi.se provided ·in this part." ()lite 
clearly, our remedy does not contravene this provision 
because it does not require the College to agree to any
thing that it has not already agreed to voluntarily or has 
been nandated to agree to by the Board of Trustees acting 
plZ'suant to section 447. 403( 4) (d) • Rather, our remedy 
simply eliminates fran the Board of Trustees' mandate a 
provision which the COllege had no right to bring unilat
erally before the Board of Trustees·as part of the 0ther
wise proper inpasse resolution proceedings. . 

United Faculty of Palm Beach Junior College v. Palm Beach Junior College BoaJ:d 

of Trustees, 7 FPER ! 12300 at p. 596 (1981) (Appendix, Exhibit 1). 

The College appealed the Ccmni.ssion' s onier. In a lengthy decision, the 

First District Court of Appeal affiJ:Ined the camli.ssion·s order. Palm Beach 

4� 



Junior College Boanl of Trustees v. united Faculty of Palm Beach··Junior·Col

~, 425 So.2d 133 (Fla. 1st OCA 1983) (Ervin, J.; ~rd, J.,concurring; 

Shaw, J., dissenting wi.th opinion) (Appendix, Exhibit 2). The College then 

filed a notice seeking discretioncu:y review. 

5� 



SmTEMENr. CF THE FACTS 

This case involves no di.sp1ted facts. The parties stipllated to all 

material facts before the hearing officer, and the Ccmnission adopted the 

stipllatedfacts as its own. Unfortunately, the Ccmmission IIIlSt reject sub-" . 

stantial portions of the College is statement of the facts as inacCurate and . 

unduly aJ:9UDe11tative. For example, the College states atone point (IB3): 

-Experience teaches that a union's :resulting ability to freeze the adminis

trative process for mnths at a time can be the effective equivalent of a veto 

~. A right to act delayed, like justice delayed, can becane a right 

denied." .Such statements are drawn neither fran the hearing officer's listing 

of stipulated facts nor tran the smmary of facts contained in the decisions 

of the omnission and the First District Court of Appeal. 

The areas of disagreement are so great that to specify them would be-lIDre 

confusing than helpful to this court. see Fla. R. App. P. 9.210(c). It is 

IIDre econanical to set forth here in full the eighteen factual stipllatiOll8 

recounted by the hearing officer am adopted by the Camlission: 

1. Bargaining llebveen the UF and the Respondent 
began� April 16, 1980.� 

'.� 
2. On June 10, 1980, as part of a package of bar

gaining proposals, the RespOrldEmt presented an addition to 
its current management pt'ef0'3atives clause. The newly 
proposed subsection C of Article XXl;I provided: . 

, '>.-� ,:' ~.'-'-- '~ • , 

1/ [Hearing officer's footnote.] I take off,icial" notice, baseq upon 
Ccmni.ssian records, that the tJF Was certified by the eatIni.~ion as 9I'blusiVe 
bargaining representative of.. a .unit, of tn-tt'UctionaJ, snpldy,eeS ·off.the,.~ 
dent by certification No. 147 (October 7, 1975). I also notice the Special 
Master's Report in case No. a.1-81-11 involving the UFand Respondent, issued 
October 10, 1980. .' _.' >, 

.! . 
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'0-,

WhenE!ver<tfie"~loyerexeroise& acrlght to (sic).' 
privilege contractually reserved to it or re
tainErl by it, the EmI;>loyer shall not bed>liged 
to bargain c611ectiVely.~wi.thi ~ to the 
effect 'or impact'of that' ~eroise On individual 
tmit members or on the tmit as a group, or to 
postFOne or delay effectuation or implementation 
of the management decisim involved for any 
reason other than an express limitation con
tainErl in this· AC1:r:eenent. (Joint Exhibit 1) 

3. The OF and the Resporrlent reachErl agreanent m 
9.5 pen::ent wage increase for unit members on June 10, 
1980. 

4. At the June 10, 1980, bargaining session, there 
was no discussion of the proposed Article XXII, Section C 
because Ms. Ann Steckler, Cllief Negotiator for the OF, 
said she wished to consult with counsel before cxmnenting 
on it. 

5. Prior to OCtober 30, 1980, neither party pit any 
further written substitute proposals or counter-proposals 
on the table. However, certain alternatives to the pro
FOsed language of the Respondent were verbally proposed by . 
the Charging Party on Au9USt 14, 1980. The following 
alternative proposals to Article XXII, Section C were made 
by the Olarging Party: 

a. That the Respondent I s prcposErl Article 
XXII, Section C,' be withdrawn; 

b. That the Respondent substitute a proposal 
~ch \\1OUld list the subjects ~ch a waiver such as 
documentErl in the. proposed Section would apply to; . 

c. That the parties negotiate on such a list 
to be proposed by the OF, provided that the issue be 
withdrawn until the parties engaged in negotiations for 
the 1981.82 contract; 

d. That the Respondent agree that all sub
stan~ve changes be subnitted to the bargaining process· 
and ~ changes be resolved whenever possible by consul
tation. . 

..:y [Hearing officer I s footnote.] The transcript of testiJtony; _t· page 
8, incorrectly shows "substitute" instead of "substantive" in setti.ng forth 
the stiIXllation on this FOint. The oorreet wom is "substantive." 

7 
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6. Regantirg p:rqlOsal (a) above, the Res];:onient 
refused to witl'xU'aw the p.IqX)Sa1, tut said it would do so 
if a substitute satisfactoJ:y to the Resp:>ndent oould be 
agreed upon•. 

7. Regarding proposal (b) above, the Respondent 
declined to attempt the fODllUlation of such a list, stat
ing that it did not believe it could develop an adequate 
list. 

8. As to proposal (c) above, the Respondent re
sponded that it was willing ~ ....~ in this manner only 
if the matter could be n~otiab!d ~ the current set of 
negotiations for the 1980-81'~. 'lte Respondent stated 
that it still believed that such' a ,list was iJnIx>ssible to 
fODllUlate. ,> 

• J 

9. RegaJ:di.ng prqx>sal(d) above, the Respondent 
respc::mq.ed that the OF could attempt to spell out what was 
subStantive, bIt that the Resp:>nient still considered it 
~sible.,' ~. ' 

10. en June 17, 1980, because the parties had not 
altered their positions, :i.npasse was declared by the UF. 

11. Beginning on JUly 9, 1980, the· services of a 
mediator \\lere used tut the positions of the parties did 
not change. 

12. At a bargaining session of August 14, 1980, no 
further agreements 'iEre reached. 

13. en August 28, 1980, Dr. Paul D. Thanpsan was 
appointed S~ial Master by the Public Employees Relations 
Ccmni.ssion. In his Special Master Report of Q::tober 10, 
1980, the Special Master recarmended that the managanent 
prerogatives clause proposed by the Respo~t not be 
included in any collective bargaining agreement. 

-l! [Hearing officer's footnote.] The following impasse issues ~ 
dealt with by the Special Master: salazy increments; insurance coverage; 
lttleekend class assigments; .retroactivity; maintenance of professional stand
ards; and employer's (management) prerogatives. 

~ [Footnote added.] A cq>y of the Special Master's Report is i.I¥::luded 
as Exhibit 3 in the Appendix to this answer brief. The Special Master's . 
reccmnendation against inclusion of the waiver clause at issue is set forth at 
page 24 of the Special· Master's Report. 
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14. 01 OCtci:ler 30, 1980, b«> alternative management 
prerogatives clauses were suggested by the Respondent. 
The first alternative prqx>sal stated: 

It is clearly 'am umli.stakably understood by the 
parties hereto, and agreed, that the reservation 
or retention of a right, or the existence of a 
right, under this Article or emanating fran sane 
other source, within or i.Inependent of this 
Agreettent, cauprehends, includes and encanpasses 
the authority, wi.thout further bcuqai.ni.ng, to 
act and implement, as well as the right to 
engage ,in decision making. It is assumed that 
decisions lawfully arrived at and which are 
contractually prc:per will be SO inplemented; and 
questions as to the effects or i.npa.cts of such 
implementations and oansequential actions shall 
not be subject for mandatozy bargaining during 
the teJ:m of the Agreanent. 

The parties also agree, however, to meet and. 
confer, at the request of either, although not 
to bargain in the legal sense, as to such im-' 
pacts or effects. 

The second alternative proposal stated: 

The right to take unilateral action refers to 
all rights described in. section A, and is not 
qualified by or subject to any duty to bargain 
over the effects or inpwts of actions taken or 
of consequentiu, reasonable changes in temIs or 
conditions of employaent made in consonance with 
such actions. 

15. 01 November 19, 1980, the Board of Trustees of 
the Respondent resolved the contil1uing impasse plrsuant to 
Section 447.403. At that .. t;jJOe ,~~ Board of Trustees 
unilaterally mandated that 'the ma-agement prerogatives 
clause as prqx>sed by the ,Respon.der:lt on June 10, 1980, be 
adopted. '. . " 

16. The Resporrlent offe:Ceda: proposed contract to 
the OF fUld the unitre~ted'bythe OF ,whi.c;h included a, 
maIldated .'. PJ:eJ::Ogati.:ve~, .(;l~ • "btp" ratifi~tion" ,yg:te, .}lil~,.,.; 
been conducted in' the ~tunit represented "ay the ' 
UF. "",Y ','.' • ,.J':',. .- ' 

17. The ReEp:>ndent, ~ ,offered a contract for the 
1980-81 year which would 'include' "the 9. 5 ~~ salaz:y 
increase and other resolvOO matters and is dependent on 

9� 



the' 'OF' ar):I ..un1t ~:rs t a~tanee df tile ,pt;oPosed Sec
tion C,Article xxII, management prerogatiVes claUse as 
proposed on June 10, 1980 and set forth above in paragraph 
2. 

, . 

18. No negotiations have been conduetai between the 
parties since the Respondent's offer of a collective 
bal:9aining agreement including the Article XXII, Section 
C, language. 
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I.� THERE IS NEITHER A ~STI1'OTIONAL NOR A' STA'l'O'l'ORY 
RQIIR&JENT THAT THE <DLLECTIVE BAIQINnG .~ B& 
IDENTICAL FOR PUBLIC AND PRIVATE EMPLOYEES, THERE ARE 
MAJOR DIFFERE:N:ES BE'lWEEN THE .. ·FIDERAL AND F.LORIDA' 
LOOISLATION ON THE SAME SUBJEcT, AND THE WAIVER 
CLAUSE AT ISSUE IS NOT LIKE THE MlWAGEMENT ~_. 

TIVES CLAUSE.. IN NLRB v. AMERICAN' NATIONAL INStJRAH::E· 
CO.; THEREFORE, JURISD:rcnrn WAS IMPR)VIDENTLY GWn'
Ei:)AND ~ PETrI'IOO' FOR DISCRETIONARY REVIEH SHOULD 
BE DENIED. ' 

'A.� The SUpreme COUrt has never CQlStrued the 
Florida Constitution as requiring that the 
collective bim]aini.ng process be identical 
for plblic and private Elllployees. 

As part of the constitutional revision of 1968, Article I, section 6 of 

the Declaration of Rights was revised to read: 

Right to w:>zk.--The right of persons to w:>lX shall 
not be denied or abridged on a.coount of membership or 
ncnnembership in any labor union or labor organization. 
The right of employees, by and through a labor organiza
tion, to baxgain collectively shall not be denied or 
abridged. Public employees shall not have the right to 
strike. 

The next year this Court had occasion to give initial construction to this 

constitutional provision in Dade county Classman Teachers I Associatioo. v. 

~, 225 So.2d 903 (Fla. 1969). 

At· issue in ~ was the constitutionality of section 839.221, originally 

enacted as Chapter 59-223, Laws of Florida. This COUrt held that section 

839.221 satisfied the constitutional requirements of Article I, section 6: 

.2! Arg\Inent I is presented in resp:>nse to the unnunbered cu:ganent:S at 
pages 7 through 29 of the College I s initial brief. The Ccmnission has· re
stated the issues in order to identify JlDre clearly the legal issues involved 
in subargurnents A through D. 

j 
, 
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It is apparent that section 6 of the Declaration of 
Rights of the Revised constitution is in large part a 
constitutional restatanent of the foregoing quoted stat
utOl:y provision. 

sectian839.221 is the current legislative enactment 
setting forth standards and guidelines for said section 6. 
We oonclude it is the ~ming statute spelling out the 
rights of public school teachers, as well as the authority 
of the School BoaJ:d in this area, rather than F.S. sectioo. 
230.22(1), F.S.A., or any other statute. section 839.22~ 
(2) deals directly with the right of collective barga.ini11g 
of public employees1 it appears to us to confomt to the 
laDJUage of said Section 6. 

Id. at 906. secti.al 839.221 occupied less than one page in the statute bQoks 

(see Appendix, Exhibit 4). The Court invited the Legislature to IOOdi.fy and 

expand upon Section 839.221, rot clearly held that its brevity was not a 

constitutional infi:oni.ty: 

We do not find that section 839.221 is oontrazy to . 
said section 6, or denies in any way the rights granted 
thereunder. said statute is oot imnutab1e, hcM!ver, and, 
like any statutory enactJtent, may be m:xli.fied by suc
ceeding Legislatuzes in the light of experience and the 
needs of the time. . 

Id. at 906. The court approved Section 839.221 as at least providing "limited 

collective barga.ini11g for and on behalf of pililic employees through a lab:>r 

o:r:ganization. " Id. at 905•. 

Three years later this Court repeated its invitation to the Legislature. 

with g:reater urgency in, Dade County c~~ t~chers Association v. Legisla
~ ~~;~ , . 

tuze, 269 So.2d 684, 685 (Fla. 1972)::,
"; ~ .. -~ ,.~, 

The petitioncanplains 'Of inacUoo on the part of 
the Legislature through three legislative sessions fol
lowing the decision ,of thi~, COW;t in Dade £OUpty Class
rocm Teachers' Association v. !van, 225 Sb.2d,903 (Fla. 
1969), iii -..nICE: thi'$Court nade clear that, ~~t:; 'ft)t",; .--""1 
the right to "s6;ikej 'our StateCQrlatituUon'guat8ntees"",.• < ),.,~ • 
to public employees the same rights of collective bar
gaining as cu:egranted to private employees. Wean
phasized, however,~tba't aP~"leg:Ls~C!tl :,.tti.ng 

..... .
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p. ;" 

, ' ....;; ·"t ... 
~.;, ,'," lj., 

out, ,staI;¥;lazd§ and 9Uji.delihes and ~se.~a~ 
"the sensitive~area Of letbt relations '1 between 'pUblic ; 
E!IftJ?loYees l!!ffi'<1;iml:ic'\anployer'" should, be adopted by-'t:.lB 
Legislature. 

The Legislature res~,~w.itfi·~;"~t'of~ter 74-100, Ia.ws of~ori.da, 

codified as Chapter 447, Part II. 

~re recently, this Courtc:onsidered the oonstitutianality oftt«> pre

visions of Chapter 447 which raroved fran p;iblic employers the obligatioo to 

negotiate over pensions and other retirement matters. The two provisiQl)S were 

held unconstitutional: 

The two sections,' as enacted, affected much nore than the 
"scope" of collective bargaining by p;iblic employees. 
Their practical effect, in barring negotiations on re
tirement matters, was to eliminate a significant facet of 
the collective bargaining proceB$. To prohibit bargaining 
on so important an aspect of an employnent agzeement is, 
in our judgment, an abridgment of the right to collective
ly bargain. 

City of Tallahassee v. PEK:, 410 SO.2d 487, 489 (Fla. 1982). Responding to 

the suggestion that other sections of Chapter 447, Part II, whim establish 

aspects of a collective bargaining process different fran the process estab

lished for private employees might also be unconstitutional, the Court went'on 

to explain: 

There is, however, a difference between the sections, 
listed above and the phrases struck by the district court. 
The fonner rE!gulate and limit various aspects of collec
tive bargaining, providing an orderly procedure, and' are a 
necessaJ:y and proper aspect of chapter 447. The provi
sions deleted, on the other hand, did not simply regulate 
a particular aspect of collective baxgaining - they 
prohibited it entirely. Article I, section 6, pennits 
regulation of the baxgaining process J::ut not the abridq
nent thereof. 

Id. at 490. 
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The Court took the OPIX>rtunity to explain its prior opinion in the ~ 

case as follows: 

The opuu.on does not limit the rights of plblic 
employees by reference to a particular statute or in any 
other way qualify the same, except for the reference to 
strikes. Rather, it very clearly provides that plblic 
employees may collectively bargain on the same matters as 
may private employees. If private employees may bargain 
over retiranent mtters, then UOOer the plain language of 
~ so too may public anployees. 

Id. at 490. In that portion of its opi.n:i.on mst relevant to the instant -case, 
• • , • > ~ 

the Court discussed at length why its opi;nionshould not be viewed by future 

litigants as requiring that the collective l:argaining process be identical for 

'.';'public and private employees: 

In so holding, we dq not JEan tore;;IUire that theo 

collectivebargaini.tlg pJ:OCeS~ in the pUDlic aector .pe: 
ideni:fca1 to~~in.·the_ private sector~ . We~" 
that differences in the' blo situations require Variations 
in the procedures followed. The ~ opinion recognized 
that the collective bargaj.niJlg.,. pxocess.for public employ
ees involves Jniln¥ special Cons~ations,;'tbat.it is not 
the sane as the private sector, and that rules and regula
tiOns are a necessity: 

In the sensitive area of labor relations 
between public employees and plblic employer, it 
is requisite that the Legislature enact appro
priate legislation setting out standards and 
guidelines and otherwise regulate the subject 
within the limits of said section 6. A delicate 
balance nust be struck in order that there be no 
denial of the guaranteed right of plblic employ
ees to bargain collectively with plblic employ
ers without, l1aerer, in any way trenchi.I¥J upon 
the prohibition against plblic anployees strik
ing either d.ixectly or indirectly or using 
coercive or intimidating tactics in the oollee
tive bargaining process. 

B!. at 906. 

It would be impractical to require that oollective 
bargaining procedures for retirement matters be identical 
in the plblic and the private sectors. we nust make sure, 
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however, that the constitutional right of all employees to 
bargain collectively is nat abridged. . . 

Id. at 490-91. 

A critical pranise in the COllege's a:rgunent for reversal in this case is 

that this COurt's ~ and City of Tallahassee decisions are "parity" holdings 
• ·i~· 

which "cannot be read except ~ ~l~l~,·confi.mi.n9 the proposition as to 
< 

parallel nEani.ngs" em 19). The C611~ ~ that the ~.and Ci1;Yof 
. . 

Tallahassee decisions daIDnstrate that, this Court is "ccmni.tted to .tbepr:qx>

sition that the PERA (Chapter .447, Part II]apsarl:?s and ~ ooa::ept:s and 

practices developed.' ip the.pr,katei'~ under ..the~~6 .(.IB'~8), am that 

this Court has adopted "federal labor law principles established by the feder

al Suprane O>urt in d v. J\rnertcan N~ InSUrance 0>., [343 u.s. 395 

(1952)], and ensuing federal cases" em 21). 

The O>llege's first pranise is faulted because the O>llege gives an un

balanced interpretation to ~ and City of Tallahassee. The College thus 

loses sight of the' fact that in ~ this Court upheld the constitutionality 

of a statute, Section 839.221, which was a far cry fran the canprehensiw 

federal NLRA. More significantly, the College's cu:gument discounts this 

Court's discussion in City of Tallahassee of why the collective bargaining 

process ~lished by Chapter 447, Part II, "involves many special coosidera

tiona" and "is not the same as in the private sector" regulated by the federal 

NLRA. See 410 SO.2d at 490-91. 7 

6/ The National Labor Relations Act is codified at 29 U.S.C. S§ 151-69 
(1976)7 The NLRA is included in its entirety as Exhibit 5 of the AweJldi~ to 
this answer brief. . 

..1! SCholarly opinion is in ac:oom with the conclusion of thi:! COUrt in. 
this regard. Stmners, "Public Employee Bargaining~ A Political Perspective," 
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., ,t.~,.,. ~ 

This''''ddurt has never heldfhat, questions "rEqUiring the interpretation and 
;,:~"-	 ~~.' .?' ''''1;. J,:, ," .....'''' ~,_. ~" ",' .,.,. , _,: 

applicatk>n ¢ ~~:"4~", ~a#. .Itt 'ap;. to be ~IVed':bY'~e simple applica
.•''', ' • ""'.1 '.<!t'" {.~' " _~ . _'~'. ._' •./"...... - :'~.' 

tion� of federal precErlent developed urrler the NLRA. Rather, such questions 
'. . ..~"J.i-_ ': . . 'i',," _:'~. .. 

require the applicatibn tit;;1rore--·aaitplex:pmneiples:·pf eonstructi.on, as indi

cated by this Court in ~ and City of Tallahassee and as set forth in the 

decisions of the district courts of -appeal which are discussed intheimne- . 

diate1y following Argunent I-B. 

B.� A Florida statute will take the same 000
struetion- as a federal law on the same 
subject only' if it is patterned after the 
federal law, and if that construction is 
haInDI1i~ with the p:>licy of the Florida 
legislation. 

The above-stated principle was first applied to the construction of 

Olapter 447, Part II, by the First District Court of Appeal in a seminal . 

decision six years ago: 

If a Florida sta'blte is patterned after a federal law, on 
the sane subject, it will take the same construction in 
the Florida courts as its prototype has been given in the 
federal courts insofar as such construction is harnonious 
with the spirit am p:>licy of Florida legislation on the 
subject. Kidd v. Jacksonville, 97 Fla. 297, 120 So. 556 
(1929); State ex rel. Packard v. COOk, 108 Fla. 157,146 
So. 223 (1933 )• 

Pasco County SChool BoaJ:d v. Florida PEIC, 353So.2d 108, 116 (Fla. 1st DCA 

1977) • 

.2!� ContinuEd. 

83 Yale L.J. 1156, 1156-58 (1974) ("Collective bargaining in p.1blic employment 
is different fran collective bargaining in private employment") (foot:D:Jte 
anitted); Wellington & Winter, "Structuring Collective BaJ:9aining in Public 
Emplqyment," 79 Yale L.J. 80S, 806-09 (1970) (~Appendix, EXhibit 5). 
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see also School Boaro of Polk County v. Florida PElC, 399 So.2d 520, .521-22 

(Fla. 2d DCA 1981). 

The Third and Fifth District Courts of Appeal have similarly ad0pt::E!4. the 
Pasco County rule for the construction of Chapter 447, Part II: 

Where a Florida statute is patt:erIlsi after a federal law 
on the sane subject, it will take the same construction 
in Florida courts as its prototype has been given in the 
federal courts insofar as such construction is halm:mi
OUB with the Spirit am p:>licy of the Florida legisla
tion on the subject. 

IBPAT v. Anderson, 401 So.2d 824, 831 (Fla. 5th OCA 1981); ~ also City. of 

OrlarXlo v. Florida PERC, No. 82-103, slipop. at 5 n. 5 (Fla. 5th OCA JUne 23, 

1983); SChool Board of Dade COUnty v. Dade Teachers Association, 421 SO.2d 

645, 647 (Fla. 3d DCA 1982). 

There is no dissenting voice fran the district courts of .appeal. regaxding 

the rule of construction announced in Pasco County. Every Florida appellate 

court which has addressed the i.s$ue has expressly followed Pasco COUnty. In 

its treatment of this question of law (IB 16-17), the College pointedly·faps . 

to cite or discuss the rule of coost.ructionmich has oonsistentlybeen .ap-. 

plied by the district courtS·of appeal upon review of camd.ssion decis~• 
• • 1~·· ~'. 

The College instead relies upon cases decided prior to the enacbnent of:·~· .. 

ter 447, Part II. The IIDre recent decisions set forth above aN consi~~ .. 

with this Court's analysis of the differences in the collective baJ:g~ 
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process in plblic am private enploynent. Therefore, in light of the Pasco 

County rule of construction, the question considered in the i.nmediately fol

lowing Arganent I-C must be asked: Is Chapter 447, part II, pattemedafter 

the federal NLRA in parts pertinent to the legal issue presented in this case? 

c.� There are major differences between Chapter 
447, Part II, and the federal NLRA regard
ing subjects of bargaining, management 
prerogatives, am inpasse resolution proce
dures. 

Considered in isolation, single provisions of Chapter 447, Part II, am 

the NLRA which specify subjects of bargaining are practically identtcal. 

section 447.309(1), Florida Statutes (1981), specifies "wages, hours, and· 

teJ:ms am conditions of employment of the public anployees within the bar

gaining un..it. " The relevant NLRA provision specifies "wages, hours, ald'other 

t.eDrE am conditions of employnent." 29 U.S.C. § 158(d) (1976). ,It is this 

isolated view mich pemli.ts the College to state (IB 7): 

The Florida Public Employees Relations Act is a copy of . 
the National Labor Relations Act, in the parts with which • 
we are coocerned. 

The Q)llege's focus is too nan:ow. 

The displte in this case centers upon the College's legislative resolu

tion of an impasse in. collective bargaining negotiations which arose when the 

College insisted upon the ~dition of.·a.IV;lW sect.ion· C 'to the management pre
.' . ';;-;. 

rogatives clause fran the prior ooll~J)a,rgaining agreement. The 'p1rpOSe 
~, ",t 

and effect of the a::1ditional clause wa~tp ~iish a waiver of anp1O}'ee 

bargaining rights·." l 

Obviouslyi:rel~t; ~ 1;his. di~" are .. statutory ProvisioIlS'~ 
, .... : ,.f· , ','. _"t . '.. ..: f ie',__ l' " 

managenent prerogatives am ~ resolution procedures. The NLRA is silent 
~, ..t-. , : 
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~with reganl to management prerogatives. '!he subject is a matter of contract, 

not statute, under the NLRA. rn'corttrast, section,447.209 sets forth a speci
.,. .' ". . <~,~. "'1t , ..- .. . ,'. , .:' '" _. < ;..::"'

fic list 'orfai.tly broadly conCeived rights ~ 'to plbl1c61l'lployers: 

Public Employer's, rights.-It is the right of the 
public emploYer' \::0 ,. deteJ;mine· unilaterally., the purpose of 
each of itS· constituent.' agencies, set standaIds of ser
vices to be offered to the public, and exercise control 
and discretion over its OJ:9anization and operations. It 
is also the right of the public employer to direct its 
employees, take disciplinary action for proper cause, aId 
relieve its employees fran duty because· of lack of \1iIOtt or 
for other legitimate reasons. Ibllever, the exercise of 
such rights shall not preclude employees or their repre- . 
sentatives fran raising grievances, should decisions on 
the above matters have the practical consequence of vio
lating the temIs and ooiditions of any collective ba%gain
ing agreenent in fozce or any civil or career service 
regulation. 

The proviso to section447~2()9 is of great significance in any canparison of 

Chapter 447, Part· II, with the' NI,.RA. This proviso preserves the fome and 

effect of section 447.401, FloridaS~tutes (1981), ~ch provides in perti.-. 

nent part: 

Grievance procedures.-Each public employer and 
bargaining agent shall negotiate a grievance procedure to 
be used for the settlement of disputes between employer 
and employee, or group of employees, involving the inter
pretation or application of a collective bal:gaining. agree
IreDt. SUch grievance procedure shall have as its tenninal 
step a final and binding disposition by an i.mparti.al 
neutral, mutually selected by the parties. 

The NLRA contains no oounteJ:part to Section 447.401. Thus, under the NLRA, 

the existence of a grievance pl:OCedure with final and b.i.ndi.ng axbitratial ilia 

matter of contract, not statute. In contrast, such a procedure is a statu:toJ:y 

right under Chapter 447, Part II. 8 The exercise of statutory management. . . 

8/ The camrission has held, and the First District COUrt of Awea] bas 
affirmad, that an employee organization may waive the right to arbitration 
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rights is conditioned upon the right to grieve' an alleged violatial ot the 

collective bargaining agreement resulting fran the exercise of those manage

ment rights. 

The NLRA is similarly~entwith:regard to impasse resolution pr0ce

dures. In contrast, section 447.403 provides a detailed am canprehensive 

scheme designed to encourage ag~t throJlgh mediation [section 447.403(1)1, 

appointment of a special ~ ~section 447.403 (2)], discussion by the ~.:. 
,;'-:, jt 

ies of the special master's recamemed decision on each diSplted .issue (sec;.;, . 

tion 447.403(3)], a public legi,slaUve hearing.[secti.on 447.403(4)(a)-(c)], 
. , 

legislative reSplution l Qt;;'a11 z;anainirtgdispUte1' issues [seE:q.on 447.403(4) 
. ~ ~ , 

~ ..-', -~! ~ ~ 

(d)], and inclusion of legislatively mandated items and undisplted items 

together in a proposeacpl1ecttVebargaiJ$lgr~ag~ to be subnitted. for.. .,,"; . 

ratification. If ratification does not occur, the legislatively mandated 

itans 

~1 take effect as of the date of such legislative 
body's actioo. for the remainder of the first fiscal year 
which was the subject of negotiations; however, the legis
lative body's action shall not take effect with respect to 
those displted impasse . issues which establish the language 
of contractual provisions which could have no effect in 
the absence of a ratified agreement, including, but oot 
limited to, preambles, recognition clauses, and duration . 
clauses. 

The impasse resolution procedures sumarized above, incl.udi.pg the involve

mnt of the special master to render reccmnendations on eachdispxted. impasse 

issue, are designe1 

.:2! Continued. 

provided in section 447.401 alXi preserved by the proviso to section 447.209. 
However, a certified bargaining agent cannot be calp!lled to waiw this right 
through qe:ation of impasse resolution procedures. In re AFSCME, 8FJ?ER! 
13278 (1982), aff'd, 430 SO.2d 481 (Fla.1stOCA 1983) • 
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with the cbjective of achieving a pranpt, peaceful, and 
just settlement of disprt:es bet\leen the public employee 
organiZations and the plblic employers. 

S 447.405, Fla. Stat. (1981). To that end, the legislative b:xiyof the plblic 

employer is charged with the duty of resolving all disputed impasse ~sues·in 

the p.1blic interest, includiBJ the intez:est of the plblic employees involved, II 

rather than acting only in furtherance of its IIDre narrowly conceived in~ 

as a p.1blic employer. ~ City of orlando v. IAFF, Local 1365, 384So~29 941 

(Fla. 5th rcA 1980). In contrast, the NLRA nowhere mandates that a private 

employer act in the interest Of the private anployees involved. 

The principle of in ~ materia oounsels that section 447.309(1) be 

considered together with Sections 447.209, 447.401, and 447.403 in detemlininq 

whether the College's proposed Article XXII, section C, constituted a tenn or 

condition of employment subject to iJDpasse resolution procedures. ~Ga.mer 

v. ward, 251 So.2d 252 at 255-57 (Fla. 1971). This principle of statutory 

construction is especially applicable Wlen construing a statute whi¢1 is 

remedial, as is Chapter 447, Part II.mPAT IDeal 1010 v. Anderson, 401 So.2d 

824, 830 (Fla. 5th OCA 1981). Nlen these provisions of Otapter 447, Part II, 

are considered together, major differences .are manifest bet\leen Chipter 447, 

Part II, and the NLRA. 

These differences in the law are useful in explaining the factual differ-· 

ences between the instant case and.the case of NLRB v. American National Insur

ance co. ,343 U.S. 395 (1952) ,relied Upo~ SO' beaVily by the C()11ege. '!he. 
; '.'., 1 ~-', : - . 

factual differences between the two Cases are 'set ~forth in the:imnediate1y
~. ..., ." ., 't,,: ,. ,.':'; 
~. ;-,~ - 'L 

",'.' 

following Argument I-D. 
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~. 

D.� The lIaiver cla~.e at issue in the instant 
case arose under different ci.l:cumstanees 
and is difteren~fran theR8nagement prero

/� ,_. ,gativesclaUS~ at: .issue irh NLRB v.,..~iCC!P" 
National, IttsurabceCo.. . . . 

The alleged similarity ~~~"§IjJ3 v. ~can .:National Insurance· CQ., 
_K " .';' ,-~ ~"; - ',' ". 

343 u.s. 395 (1952),arn' the facie of .~~~~ constitutes a critical 

pranise in the COllege's a.J:9UllEmt for reversal in the instant case. The 

College asserts that the tl«> cases "a.r:e legal twins in tezms of the nature of 

the clauses involved" (IB 9). The carmi.ssion did not concede in briefing 

before the First District Court of Appeal that American National established a 

rule contrary· to the carmission decision in the case under .review. '!he.First 

District Court of Appeal distinguished American National briefly on the facts 

and at greater length on· the law. Close attention to the two casesin:Ucates 

that the factual differeooes arise· in large part because of diffexenoes' in the 

federal am Florida statutoXy. schemes. 

The management premgatives clause as initially prqx>sed in American 

National read: 

The right to select, hire, to praoote, dem:>te, discharge, 
discipline for cause, to maintain discipline and effi
ciency of employees, am to detennine schedules of wo:dcis 
the sole prerogative of the canpany and the COOpany's 
decision with respect to such matters shall never he the 
subject of aIt>itration. 

The clause liaS proposed in. direct response to the union's proposal," Of ~pro

visions calling for unlimited amitration." 343 U.S. at 397. In zesponse, 

the Employer proposed the clause at issue, listing certain matters aDd "ex

cuding such matters· fran amitration. 343 U.S. at 397. The Sliployer l~ter. 

altere:l its proposal to read as follows : 
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The right to select and hire, to pranote to a better 
position, to discharge, denote or discipline for cause, 
an:i to maintain discipline aId efficiency of employees aId 
to determine the schedules of \IlOrk is recognized by b::>th 
union aId canpany as the pr~ responsibility aId prero
gative of management to be held and exercised by the 
canpany, and mile it is agreed that an employee feeling 
himself to have been aggrieved by any decision of the 
canpany in respect to such matters, or the union in his 
behalf, shall have the right to have such decision re
viewed by. top nanagement officials of the canpany umer 
the grievance ~ hereinafter set forth, it is 
further agreed that the final decision of the canpany made 
by such top managenent officials shall not be further 
reviewable by amitration. 

343 u.s. at 398. During ne:jotiations the olapse ranained "an c:bstacle to 

agreement." 343 u.s. at 399. 

The management prerogatives clause 4t issue· in American National would be 

extremely unlikely to arise in a Florida: IXJb1ic employment collective bar

gaining situation because unlimited amitration is statutorily ensur$:i by the 
.' "", ~.,':" ' . ,:;~.:,,,_~:.,,.Jo<' : ~i 

joint operation,of section 447.401 'and th.eproviso to Section 447•.209(~ 

Argmlent I -C) • Thus, a ~lic emp~oyer \IlO~d have l~tt:le basis for resisting ·t 
~ ..".} . 

a contractual proposal for unlimited'arbitratibn.'·, 

IiJw the National Labor Relations Board or the federal courts "lewd rule 

if the partiCUlar clause at issue in the instant case ~ to arise in the 

private sector is a difficult question to answer. Research by counsel for the 

cemnission has revealed no private sector case involving a similar unspecified 

blanket \'IBiver of bargaining over the effects or impact of theexeroise of 

managerrent rights upon all wages, hours, and teJ::ms and conditions of employ

ment. The College concedes that the t\«) clauses are different, characteriz~ 

the American National clause as a "listing" clause and the College's clause as 

a "residuat:y" clause (IB 24-25). The College asserts that there is no ooncep

tual difference between the t\\U types of clauses, and that 00th are sanctimed 
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under federal labor law (m 25). The COllege cites two cases as supp:>rt for 

this proposition (m 25 n. 20): Texas Industries, Inc., 140 NLRB 527 (1963), 

and Cranston Print Works CO., 115 NLRB 537 (1956). However, both cases in

velve "listing" clauses, contral:y to the COllege's assertion. In fact, the 

clause at issue in Texas Industries is alllDst a woJ:d-for-woJ:d copy of the 

clause at issue in Anerican National, unlike the COllege's clause. Further

IlDre, nunerous cases dem:>nstrate that where a private employer insists upon a 

broad waiver of collective bargaining rights, even under cireumstanc:eswhe:r:e 

the ~ver is in the fonn of a ulisting" clause, a refusal to bargain will be 

9found under the NLRA.

When the factual differences between the management prerogatives clause 

at issue in American National and in the instant case (see Argument I-D) are 

viewed in light of the differences between the NLRA and Chapt:ei 447, .. Part II 

(~ Argument I-C), it becanes clear that neither the applicable role of 

statutozy construction (see Argument I-B) nor the principles of constitutional 

construction set forth in ~ and CitY of Tallahassee (see Argument I-A) were 

violated in the decisions under review. 'BeCquse ~the decisions of the camds

sian and the First District· Court of··· Appeal·· are canpletely consistent with the 

~ and City of Tallahassee decisions, rather than in conflict, this Court 

should find that jurisdiction was improvidently granted, and.$lOUld. ~re 

deny the instant petition fo~ di~~tionazy review without reachm9' the nerits. 

, 
9/ see,~, eartx>nex Coal Co., 248 NLRB 779 (1980), aff'd, 679 F.2d 

200 (10th Cir. I9B"Z); United COntractors, Inc., 244 NLRB 72 (1979), aff'd, _ 
F.2d (7th eir. 1980); stuart Radiator COre Manufacturing CO., 173 NLRB 125 
(1968); East Texas Steel Castings CO., 154 NLRB 1080 (1965), "M" System,:rne., 
129 NLRB 527 (1960); Dixie COrp., 105 NLRB 390 (1953). 
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II.� THE cnJMISSlOO (X)RREX!TLY" PEUom THAT THE OOLLEX;E 
REFUSED TO BARGUN IN GX>D. FAITH WHEN IT INSISTFD AS 
A (X)N[)ITlOO TO A (X)LLECrIVE BAR30AINING AGREBMENT '!HAT 

"THE UNITID FAaJLTY ,'li'AIVE ITS STATtJ'ibR!' RIGIfr TO 
'lWQUN OYER"~ElF~S OR.·IMPACl' QF',!HE ~'S 

,EXEltCISP;OF ~ RIooS. 
, .- -'. • ",� .~, --~ j,_ :J...l':·I.;/·~i-

Appreciation of the i.sauesJ.n.~>caserequi.res qn UIKierstami.ng of the 
t. :; f 

statutoI:}' right of employee organizations to request that the plblic employer, .; 

engage in -effects· or nimpact" bargaining. The camdssion here undertakes a " 

brief explanation of that comept as background necesscuy for the ~ 

evaluation of the camdssioo decision 'urxier review. 

The construction, interpretation and application of sections 447.209,. and 

447.309(1) would be relatively uncanplicated if a bright line separated the 

subject natter of ,the two provisions: 
. , ~~-; 

Section 447.209� Secticin447.309(1} 
[Public employer's rights]� [Collective baJ:gai.ni.J3g] 

~t~ ~,' ., 

1.� deteDni.ne p:u:pose of 1. wages 
its agencies 

2.� set st:anda:rds of service 2. hours 
offered to {:AJblic 

3.� exeroise control & dis 3. tel:ms and oonditiaw 
cretion over organization of enployment 
& c.perations 

, 4. diIect employees 
5.� take disciplinazy action� 

for proper cause� 
6.� relieve employees fran� 

duty� 

Such� is not the case. Instead, there is substantial overlap in the subject 

natter defined by the two provisions: 
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This overlap was expressly recognized by the Legislatm:e and treated in the 

proviso to section 447.209: 

lk>wever, the exeroise of such rights shall not precluie 
employees or th$" representatives fran raising grie
vances, should decisions on the above matters have the 
practical consequerx::e of violating the teDDS and condi
tions of any collective bal:gaining agreanent in fota! or 
any civil or career service regulation. 

The Legislature here directed tha; men ,_~ management decision affects tenus 
- ..c 

and conditions of employmentsetfdl:th,,!i.'il'a collective barqaini.ng a.p:eeaerit, 

the "effects· or "impact" of the;~~tdecisionremain subject to the 

collective bargaining process. ,'~ 

The ~,~t ~s ~ea~ i,nSChool ~Of~~~V.Palowitch, 

367 So.2d 730 (Fla.4thOOA·19~9)~'~ the 'Foui:thDi.8tb.ct~of Appeal 

affi.Dned a Qml1i.ssion decision and held that the above rationale applied to 
I ~ _ ' ~"ft' ,-:"'4", ;~,;; ;- ,-. ,jI."'''' . ;. "-:'i

all tenns and conditions-ot enP10yReht" includiJig those·IX)t covered' by'$!'l 

existing agreenent." Id. at 731. The Court quoted fran theCcmni.SSial,~-

sion: 

The same' policy considerations Ul'lderlying the, pr0
hibition of unilateral changes during n~tiations are 
equally applicable to unilateral changes in subjects riOt 
covered by an existing agreenent. TemIs and conditions 
not discussed by the parties in negotiations nevertheless 
continue to be tenns and conditions of employnent and, by 
virtue. of Section, 447.309(1), an employer ll1lSt negotiate 
with the certified ~ agent prior to changing 
than. The ooligatiori'~ bal:gain iJrp:>sed by Section 447. 
309(1), extends to all tenns and conditions of employment. 
To conclude that teDns and conditions of employment upon , 
which the parties fail to reach agreement lose 'the:U" 
status as such and ~ becane management preJ:'Cl9Cltives 
leads to an absw:d and fruitless result. ' 

Id. at 731 (arq;ilasis in original). The Court adopted as its own-the wel1

reasoned conclusion· of the O;;mnission, quoting further: 

M=>reover, the School Boal:d I s approach ignores the 
realities of the bargai.ning process. The obligation to 
bal:gain is bilateral-the "bl:r:den" to raise ba.:rgainable 
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subjects which it desires to c1lange is no less on the 
public enployer than on the E!Ilployee organization. The. 
public enployer camet refrain fran raising at the bar
gaining table subjects which it desires to change in the 
hope that by so doing it will be able to mri.laterally 
alter such subjects should the enployee organization fail 
to secure their inclusion in an agreement. . Simply stated, 
the bargaining table is the statutorily mandated forum for 
accanplishing all changes in the status ~; the sole 
exception being legislative action pursuant to section 
447.403(4)(d). Rarely, if ever, do negotiating parties 
attanpt to negotiate all existing teJ:ms and conditions of 
enployrnent in a single agreanent. Rather, such changes 
are accanplished gradually with l:x>th parties ordinarily 
content to leave sane \1Orking condi.tioos in confomtity 
with past practice. Furthe:mcre, it is virtually impossi
ble for any party to abstractly identify all existing 
working conditions or predict new conditions which might 
arise during the duration of an agreement. The approach 
suggested by the School Board t.UU1d .i.nprle rather than 
facilitate the collective bazgaining process am the 
stabilization of labor relationships. 

It IIllSt also be noted that corollcuy to the arganent 
advanced by the School Board is the proposition that if 
the only teDns and· conditions of enployrnent aze toose 
contained in the collective bargaining agreement, then the 
employees are free to disregard any established p:>licies 
or custanary "tenns and conditions of employment- which 
are not anb:xiied in the agreement. Such conduct by em
ployees would have the sane potential for dishaJ:nDny and 
instability of labor reI9t1OQSlli.PS as is occasioned by 
improper unilateral a.cti:c5n by a J.Xlblic employer. When 
faced with a dloice between a statutory interpretation 
which pranises to frustrate the purposes of;the Act and 
one which will advance such puposes, the la1liter IIllSt be 
chosen. 

Id. at 732 (footnotes anittai). ',., 

. - ',.1· "!" , '~" 

The Palowiteh dec~on 1$ a cornerstone of Flor~ pll:)lic 8np~~t 
, . "'. ~" .. 

collective bargaining law. The analysis has been refined by %eCOgni.tionof a 

further exception to the bargaining obligatiOn \'bere a· cbcb1ge is proposed 

"under exigent circumstances requiring imnedi.ate action. " School BoaJ:d of 

Indian River County v. Indian River County Fducation Association, 373 SO.2d 

412 (Fla. 4th OCA 1979). Numerous appellate decisions have applied the 

27� 



.-�

Palowitch rationale witOOu't dissent. see,~, City of OCala v. MariQ'l County 

PBA, 392 So.2d 26, 29 (Fla.· .. 1st ..p:A('i9aO) ;;Br~ord' ~!y'SChoo1 Boarav•.. 

Bradford County Education Associatian,No. XX-480 (Fla. 1st OCA 1981) (see 

Appendix, Exhibit 7 for copy of unpublished decision citing Palowitch). The 

Palowitch principle was recently restated RDst succinctly: 

we agree wi.th the cemni.ssion I s view that the setting of 
class size and mininn:m staffing levels are policy deci
sions which are incorporated in the .teJ:m "standanls of 
service to be offered to the public It which are to be 
unilaterally set by the p.1blic emplOyer, pu'SUant to 
S 447.209, Florida Statutes, and thus are oot nandatorily 
bal:gainable. This decision does IX>t preclude mandatozy 
bargaining as to the .i.nplct of the implementation of such 
decisions on "wages, OOurs, am teJ:ms andoonditions of 
employment" when ail appropriate showing of' negotiable 
impact has been made. 

Hillsborough erA v. SChool Board of Hillsborough COUnty, 423 So.2d' 969, 970 

(Fla.� 1st OCA 1983). Accord, FirstNationalMa!ntenanee COrp. v. NLRB, 452 

U.S.� 666, 681-82 (1981). 

The College forthrightly admits that the bargaining ct>ligation described 

above is what it sought to avoid by proposing the inclusion of Article XXII, . 

Section C, in the collective bargaining agreement (IB 2-3). It is oot illegal. 

to propose or discuss such a waiver.10 But to allow the College toach1eve 

this result by mandating a waiver pm;uant to section 447.403 inplsse resolu

tion procedures would be to turn Chapter 447, Part II, upon its head in fru

stration of the basic intent of the statute. As iIrlicated in Palowitch and . 

its progeny, such a result would provide a powerful .incentive for a plblic 

employer to "refrain fran raising at the bargaining table" proposals ooocerning . 

,. 

10/ For an example of an illegal proposal, see Retail Clerlts Interna
tionarAssociation, local 1625 v. ScheJ:merllonl, 373 u.S. 746 (1963) (agency 
shcp clause requiring payment of fee to union as a oandition of employuent is 
illegal in Florida), aff'g 141 So.2d 269 (Fla. 1962). 
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tenns and conditions of employuent .lIhich it might desire to change in the 

future. By keeping subjects .out of the collective bargaining agreement, the 

public employer who has legislatively marx:lated the waiver at issue ensures . 

unilateral control over allexoludEd subjects. 

The College asserts, and the United Faculty apparently disagrees (IB 28), 

that the waiver at issue cannot be legislatively mandated plrsuant to section 

447.403(4) (d) because it falls witlWl·,-thB proviso of section 447.403(4) (e) 
~.'. -. .,"".... , . 

("contractual provisions which Coui~'~ no ~effect int:'he absence of a rati
.' ,;,.,,' i . 

fied agreement"). The COllege fu:rt:hfir ~ that by operation of section 

447.403, any ratified agreementl~ll1st include the, clause at issue. It is on 

this p::>int that',·theCO~lege and. Judge (R:lW supreme~.Colmt~,tice.j Shaw disagree• 
•' - ',"~ ,..,,'~ c<' '....... ~, " ';. -.,., <,,, f ,"<:. ~:\, .. -i:., ... '," ~'.: ,.:;' _"� 

Judge Shaw dissented fran the maJOrity opiIiiOn bEilow in't.tJ.e fol1CMi.ng 

• ~' .'1regam: 

In sum, I agree with PElC and the majority that a 
public .~loyer cannot be pezmi.tted to bargain to impasse 
over a prqx>sed waiver of employee rights on the fouooed 
expectation that the proposed waiver may be marii:Ja'tid 
during the impasse resolution stage. .I am ~, 

however, that section 447.403 does not in specific tenIls 
authorize the' legislative lxxiy of the plblic employer to 
mandate such a waiver and, further, assuming arguendo that 
the statute did authorize such action, the statute, or 
p::>rtion thereof, would be unconstitutional. See City of 
Tallahassee. 

Palm Beach Junior COllege Board. of Trustees v. United Faculty of Palm Beach . 

Junior COllecJ!l, 425 So.2d 133, 144 (Fla. 1st OCA 1983) (Shaw, J. ,dissenting). 

Judge Shaw's Q1.saent \e.S as to rationale, not result: 

Accol:dingly, I w::>uld hold that the ~t prerogatives 
ol~use in issue is a nUllity in that it ,exceeds the statu
tory authority granted to the legislative lxxiy of the 
college: only the employees may waive their constitution- . 
al and statutoxy rights to bargain collectively over' 
wages, hours, teIms and· conditions of employment by rati
fying an agreement p.u:suant to section 447.309; the p1blic 
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employer may notmarxlate such a waiver pmroant to section. 
447.403. 

Id. at 143. 

The camli.ssion is in full agreement with Judge Shaw's opinion. insofar as 

it distinguished beb.een a proposed contract clause which covers substantive 

tennsand conditions of employment and a clause like the clause at issue het'e. 

section 447.403 (1) supports this distinction: 

Resolution. of impasses.-If, after a reasonable period Of 
negotiation concerning the tel:ms and conditions of enploy
ment to be inco:r:p:>rated in a collective baJ:gaining agree
ment, a disp.rt:e exists be'bleen a };llblic enployerand a 
baxgaining agent, an impasse shall be deemerl to have 
occurred when one of the parties so declares in writing to 
the other party and to the oamlission.. 

Id~ So also does the legislative history of the mst J:eCeIlt cnendment to 

i 11
section 447.403. 

The camli.ssian is further ooncerned (and it appears that Jud~Shaw's 

oppuon is in full agreement with this result) that ratification of a collee- . 

ti.ye bargaining agreement not be conditioned upon inclusion of the College's 

prqx,sed Article XXII, section C. SUch a result would be in derogation of the 
" . 

i.Jn.t:ortance of achieving a written cclleCti.ve bargaining agreement covering 
I 

I 11/ The arnendnent was enacted as Chapter 80-367. The Bill SUnInaIy 
explaIned that the prrpose of the bill was to supel:Cede a recent appellate 
coUrt decision and thus reestablish the prior law, whicll was as follOWS: 

~ ..' -~~ <,~- '1 -,-~,,:,., . ~'4'I"'~ 

The-i.QIplanentaUou",ofthec le9:lslatively resolved issues 1$; ..;'/ 
liJn:ited to those issues which relate to substantive tenns 
an4. conditions of employment, and does not include certain 
types of· provilS~ ~ ~operCltion. ~.- upon the 
existenoe of a collective ba%gai.niJic) agresnent. 

~ Appendix, Exhibit 8 at p. 2. This material is properly considered as 
legislative history. See Sheffield-Briggs Steel Products, Inc. v. Ace Con
c~ service Co., 63 E2d 924, 926 (Fla. 1953). 
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te:pns and conditions of employment, a result \1bich was stressed nnre~ly 

byl the Florida Legislature tban by the United States CongJ:ess.12 

The lengthy opinions of the camdssion and the First District CC>l.1rt.'Of 
I .' ' 

AWeal below discuss other reasons in support of the result reached in this . 

ca$e below. Thus, to .recapit\1late all those reasons here would serve no 
I ~ • 

pufpose. The Ccmn:i.ssion would take the opportunity to include as Exhibit. 9 in 
I 

~ Appendix to this aIlS\\1er brief the Deerfield decisions fran anotherp1Qlic... 
! 

~r jurisdiction (Wisconsin) which has detennined that a collective bar

gajining agreanent could not be conditioned upon aceeptance of. a waiver such as 
! 

tl'$t proposed by the COllege. The camli.ssion's cxmclusion that such a waiver .' 
I .~ :" )~ 'j.-, ' ...., '"", • • 

is! not itself a wage, hOur or tenn aId oonc:lition of employment should be 

uWeld• 

! 

. '..,~~ 

o ~ 

.. ~ 

. , 

'. 12/~ section 447.309(1) . ("Any collective bal:qai.n.ing agreement
re{ichEii by~tiators shall be reduced to writing") wi1;:h 29 U.S .C•. § 158 
(d!) (ci>ligatian to bazgain collectively includes "executianof a w.rit~ 

colltract incorporating any agreement reached if ~ted by either partY")
(eqilasis c:rided). See also Section 447.203(14),~Stat. (1981). .' 
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III.� THE aHaSSION'S DECISION WAS roUNDED UroN EXPRESS 
LEX;ISIATIVE POLICY DIRECrIVES AND WAS WITHIN THE 
RANGE OF'D~ON DEUX;ATED TO THE aMfiSSlCE BY 
THE LEX;ISIATURE. 

The COllege axgues at various p>ints that in. concededly basing the~'delci-
I 

siGn below to sane degree upon expmss p>licy oonsiderations, the ca.i.8lJjpn' 
i 

wa$ involved in "usurpation of legislative preJ:Ogatives" (IB 36). The CcImbi.... 

si~	 will respond briefly to indica~ tPe extent to which the Legislatm'eba.a
, .,� . -.f 

diteeted the Ccmni.ssion to oonstl:ueand i.merpret C1apter 447, Part II, With .. 

po1icy oonsiderations in mind, preferably e,xpressed so as to be. subject to 
I 

juc1i.cial review. 

I The.~lic Employees Relations Cormission' is' an independent; a::bn:inist.ra
i ~"_ ). :" - ~'~'.": , -~. ~ '. :~, ~-''1K- ,',: li:""-:>' 

tiye agency,wi~ the ~t of ~r and &nployneD.t ~ity, a depart-
I ,-' - ".� -.. ,.' ... ".,: 

~t	 within the executive branch of state government. Art. IV, § 6, Fla. 
i 

CO~t.i S 20.171(3), -rIa.; ·Stat..(1981)i§ 441.205:t1> ~ (3), Fla. Stat. 
I 

(1981) • As part of the executive branch of government, the carmission "has 
I 

~ p1rpose of executing the programs and policies adq>ted by the Legisla-
I 

tuke. n § 20.02(1), Fla. Stat. (1981). As pelIDitted by Article V, sectiDn 1 
, 

of, the Florida COnstitution, the chainnan and camU.ssioners have been granted. 

nq1lasi-judicial J:DWer in matters cormected with the functions of their of

fi~s.n This grant of quasi-judicial power does not vitiate the camd.ssion' s 
i 

, 13/ Argument III is presented in response to the mmlElbexecl argumemts at 
~s ,30 through 43 of the,COllege's initial brief. The Ccmnission.·baS ~ 
s~ted the issue in omertoidentify mre clearly the legal issle invOlved. 

!� . 
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447.201(3), Fla. Stat. (1981). The camni.ssion's :fX)Wers and duties expressly 

include the power to issue an order which "prescribes law or policy· in the 

adjudication of an unfair labor practice case such as the instant case. 

S 447.207(6), Fla. Stat. (1981). And in fashioning a remedy for an unfair 

labor practice violation, the Legislatw::e has directErl the Ccmni:ssion to issue 

a cease and desist order and to order such positive action "as will best 

:i.Irplement the general IX>licies expressed in this part [Part II of 01apter. 

447]." S 447.503(6)(a), Fla. Stat. (1981). 

The Administrative Procedure Act similarly anticipates that agencies will 

make policy determinations. ~ S 120.68(7) and (12), Fla. Stat. (1981); ~ 

generallY McDonald v. Department of Banking and Finance, 346 SO.2d 569 (Fla. 

1st OCA 1977) (construing and interpreting APA as authorizing am penni.tting 

agency IX>licy deteI1lli.nation). In SChool Board of Dade COUnty v. D:lde Teachers 

Association, 421 SO.2d 645, 647 (Fla. 3d OCA 1982), and the cases cited there

in, the above principles \'!l8l:e confi.:aned: 
, . 

The legislative statement of IX>licy with respect to . 
the Florida Public Employees Relations Act provideS that 
PER:: was created to assist in' resolving PJblic labor 
displtes. S 447.201, Fla. Stat. ·(1979). PERC has devel
oped special expertise iri deali.nq with labor prcblans and 
is uniquely qualified to, interpret and apply the policies 
enunciated in Cl1apter 447, entitling its decisions to 
considerable deference by this court. City of Clearwater 
v. lewis, 404 SO.2d 1156 (Fla. 2d OCA 1981); Pasco County 
ScliX)1 BoaI:d v. PERC, 353SO.2d 108 (Fla. 1st: OCA 1977). 

The College cu:gues thSt 01apter 447, Part II, as construed by' the can-

mission in the instant decision, violates the nondelegation principle of· 

Article II, Section 3 of ~.~ Jrlorjda ..Crinstitution, aDd.is thus Ita flagrant 

effort to usw:p the legislative prerogative as well as to decide constitution

al questions in derogation of the judicial prerogativeIt (IB 35-36). The 

.e� 
."' .... " 
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! .~."~~':;" /,;;.··.. t _. >•• ~- ,1." "«;. ". '''~''f'·, ....•:'.. -;., .... ';~;.:, .... ~..,.';".~:',' 

COllege does. ndt.ip.di~~~.'~AOf ~ter 4~7,/ l?~)It vl.~~:re the 

nondelegation doctrine, nor does it indicate where in the Ccmni.ssion's deci
~. ~ , 

sion a constitutional deteJ:UiiDation 'was made. 'These ~ are withoUt 

merit. The Cmmission's decision was founded upon legislative policy di..mc

tives and was within the range of discz:etion delegated to the CCImIi.ssion by 

the Legislature. 
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IV.� THE REMEDY ORDERED BY THE aHaSSICN WAS WITHIN'l'HE 
REMEDIAL POOERS GRANTED THE a:MMISSION AND WAS APPR)
PRIATE ONDER THE FACl'UAL CI~. OF 'lmS4CASE:r� ' 

The carmi.ssion's statutory grant of remedial aut:lx>rity is a broad one:' 

If, upon ca1Sideration of the J:eCOro in the case, the 
camdssion finds that an unfair labor practice has been 
c<mnitted, it shall issue and cause to be served an order 
requi..ringthe appropriate party or parties to cease, and " 
desist fran the unfair labor practice and take such posi
tive action, including reinstatement of employees with or 
without back pay, as will 'best implement the general p'li
cies expressed in this part. 

S 447.503(6)(a), Fla. Stat. (198t) (j,n ~t part). This Q>urt has ~ 

viously recognized the CcJIIni.ssion's "bJ;:oad i:emedial authority in SChool Board 

of Marion COUnty v. ~, 334 Sd.2d~82 (Fla. 1976): 
I-� :.~ 

" ':'. .. ,.,' " ". *- ""'. " ..' . ~ ". ". ,-. '..,,~" ,;,.' 

Where les~ ~~ ~ i.n$Ufficient, "~g"odiers' 
may proVl.de a: fUll remedy: 'Cf. , NLRB v.' GisselPacking 
co., 395 u.s. 575, 89 S.Ct. 1918, 23 L.Fd.2d 547 (1969). 

Id. at 585 (footnote .cniittedh ,~ 

The case cited above with approval is widely recognized as a case ,,~, 

an extraordinary remedy was upheld. The United States Supreme Court there 

explained: 

In fashioning its remedies urder the broad provisions of 
S 10(c) of the Act (29 U.S.C. 160(c)), the Board draws on 
a fund of knowledge am expertise all its own, and its, 
choice of remedy must therefore be given special respect , 
by reviewing courts., see Fibreboard Paper Prcducts Con. 
v. NLRB, 379 u.S. 20~85 S.Ct. 398,' 13 L.Fd.2d 3 
(1964) • 

NLRB� v.Gj,ssel Packing Co., 395 U.S. 575, 612 n. 32 (1969). The United States 
;� . 

SUprere Court has similarly affiDned a remedial order under ci.rctBns~ 

14/ ~t IV is presented in resp'nse to the argunent at page;:•• of 
the· corlege's initial brief. The camrl.ssion has restated the issue !n"'pt:der' 
to identify rore clearly the legal issue involved." 
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where an employer failed to sign and acknowledge the existence of a collective 

bargaining agreement negotiated on his behalf. 1he employer was onlered to 

sign the contract, arrong other things, and the Court explained why this remedy 

was appropriate: 

The Board is not trespassing on forl>idden territozy when 
it inquires whether negotiations have produced a bargain 
which the employer has refused to sign and honor, particu
larly when the employer has refused to recognize the ve:ty 
existence of the contract providing for the amitration 00 
which he now insists., To this extent the collective 
contract is the BoaI:d's affair, and an effective ranedy 
for refusal to sign is its proper DJsiness. 

NLRB v. Strong, 393 U.S. 357, 361 (1969). see ~ Schoo~ Board of Escambia 

COunty v. PERC, 350 So.2d 819, 823 (Fla. 1st OCA 1977) (Ccmni.ssion has author

ity to o:rder that a p.1blic employer Rtake the positive action of instituting 

dues deductions at a cost which the [Scixlol] Board has previously agxeed was 

reasonableR
). See section 447.203(14), Fla. Stat. (1981) (collective bargain

ing includes obligation Rto execute a written contract with respect to 4gxee 

ments reached oonceming the t:eDns and condi.ticms of employmentR 
). 

In the instant case the disp1te over Article XXII, section C, a:r:ose li1te 

in negotiations. There is no showing in the record that the proposals, ooun

terproposals and discussions on this question were part of a trade-off' or lere 

otherwise linked directly to aI¥ other ;lssue.in negotiations. 1he Special 

" ~ter had this perspective on the irelationsh:f..p between the clause at iSsue 

~ the negotiations on other issues: 

In examining the positionS and exhibits presented, 
the Special Master feels -<that ,it was the .Mninistration f s, 
prqx:>sed .Sectj,.on· ~ tp, Artifle .XXII which c~,,;the Ile9O:":' 
tiations to grind '1:0 a halt'. Sholild the tJni.ted Facult¥~be 
periallZed' beCause'; 'of' this intricate prcposal introdueecf 
late in the negotiations? The Special Master say "NOR., 
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Special Master:'sReportt at. 2~'(~~ Exbil:ri.t 3). Iftle Sf:JeCia1;MaSt8r 

further opined regarding ·~i:i i~sues~ whi6h tentative a~t was 

reached, and \tb.ich therefore -did not go ~; i.mp!\~ ,:esolutionprocedums:, .' '. . _..

Therefore, the Special Master feels that all issues 
on which there was tentative agmement upon (although, 
aCCOJ:di.ng to Mr. Ibggs' claim in his brief that these were 
not technically binding), prior to the 22 septanber bear
ing, stand. . 

Special Master's Beport at 20 (Apperrli.x, Exhibit 3). 

The remedy of excision fashioned by the Ccmni.ssioo is fully discussed in 

the oIder under review, pertinent p:>rtions of which are set forth in the 

statement of the case in this answer brief. For the reasons there expressed, 

and in light of the facts am law discussed iJmedi.ately above, the remedy 

ordered by the Ccmni.ssion is appropriate and should be· UIheld. 
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OON::LUSlOO 

For the reasons expressed in Argument I, this COurt sIx>uld find that 

jurisdiction was improvidently granted, and should therefore deny the instant 

petition for disc:retionazy review wi.thout reaching the nerits. If the Coort 

decides this case on the nerits, Argument I should be cx>nside:red as urging the 

COurt to decide this case. wi.th particular attention to statutory and case law 

developed in this jurisdiction. For the :reasons discusSErl in Arguments II and 

III, and for the :reasons expresSErl by the Camni.ssion and the First District 

Court of Appeal in the orders under review, those o:cders should be affi.Dned. 

For the :reasons expresSErl in Argument IV and in the Ccmni.ssioo order, the 

:remedy fashionej by the C<mnission should be affinned. 

Respectfully subnitted, 

~~~ 
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Fort walton Beach, Florida 32549 

Stephen M. Brewer 
MATHENY & BRBiER, P .A. 
918 South washington Ave. 
P. O. Box 6526� 
Titusville,' Florida 32782-6526".� 

l": """,,..,--:/ '. :, 

W. Reynolds ·:Allen. . ", 
HOGG, ALLEN, RYCE, NORrON 

& BLUE, P.A. 
609 W. Horatio Street ~ .. , 
Tampa, Florida 33606, 

Richard F. Trisrnen 
BAKER & HOS'I'Em.ER 
P. O. Box 1660 
Winter Park, Florida 32790 

Marian P. ~11och
 

GREENE, MANN, RCME, STANTON,� 
MAS'.rRY &:BtJRJ.'OO 

220 Madison Street, SUite 1200 
Tampa, Florida 33602 
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Steven A•. Been� 
General Counsel, FEA/United� 
208 West Pensaoola Street� 
Tallahassee, Florida 32301� 

Richard H. Bailey 
HARLEE, PORGES, BAILEY &DtJRI<IN� 
1205 Manatee Avenue west� 
Bradenton, Florida . 33505 .� 

William W. Gilkey� 
RIOIARDS, OODINE, GILKEY, FITE,� 

MEYER & THG!PSCN, P.A.� 
1253 Park Street� 
Clearwater, Florida 33516� 

Chester B. Griffin 
NEILL, GRIFFIN, JEFFRIFS & .LImO, 

Chartered ." 
P. o. Bo¥ 1270� 
Fort.'Piett:e, Florida 33:454� 

~< ..� 
'f� 

J. lGPertMoc;lw:e,Jr•..... "...� 
CARLTON, FIELDS, WARD, mmNCEL,� 

SMITH & CUTLER, P.A. 
>,410 ,.~~ State Bank Bu:Qd;i.ng 
P.O. Drawer 190 
Tallahassee, Flarida32302 

RichaJ:d wayne Grant 
P.o. Box 209� 
Marianna, Florida 32246� 

Pamela L. Coq:ler� 
Office of the General Counsel� 
Florida Teaching Profession� 
213 South Adams Street .� 
Tallahassee, Florida 32301 
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.... .." ' 

Marlt F. Kelly 
2124 l'est Kennedy Boulevard 
SUite A 
Tcmpa, Florida 33606 

Re 

Gene "Hal" Johnson 
216 SOuth Adams Street 
Tallahassee, Florida 32301 
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