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STATEMENT OF THE CASE 

On September 30, 1980, after a second re-trial 

and re-convic~n of: 

Count I:� Breaking & Entering While Armed with a 
Dangerous Weapon; 

Count II:� Grand Theft; 

Count III:� Display of a Firearm During Commission 
of a Felony. 

the Peti~ner was sentenced to: 

Count I: Fifty (50) years with credit for 7 years
94 days already served; 

Count II: Five (5) years concurrent ~ Count I; 

Count III: Merged with Count I. No sentence imposed. 

On September 29, 1981, the First District Court of 

Appeal reversed and vacated jUdgment and sentence for Count I, 

finding insufficient admissible evidence of ttBreaking tl and 

remanded to the trial court for imposition of jUdgment of 

Entering Without Breaking and resentence accordingly. The decision 

clearly announced it did NOT affect Counts II and III. 413 So.2d 33. 

On April 21, 1982, the trial court entered a new 

jUdgment on all counts and imposed sentences to wit: 

Count I: Five (5) years; 

Count II: Five (5) years consecutive 12. Count I; 

Count III: Fifteen (15) years consecutive to Counts 
II and III. 

On January 4, 1983, the First District Court of Appeal 

affirmed the trial court's new sentencing array. 8 FLW 279. 
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ARGUMENT 

This Honorable Court should accept jurisdiction in 

this case because the decision of the appellate court affirming 

the trial court's new sentencing array is in direct conflict 

with the decision of the court in Brown v. state, supra, where 

it was held that an unattacked legal sentence could not be 

disturbed when correcting another, illegal sentence. 

The Fasenmyer court noted that Brown held: "There are, 

of course, various exceptions to this rule ••• II and held that 

the instant case warranted an "exception" to the Brown rule. 

But the Fasenmyer court took the words in Brown out of context; 

the "exceptions" noted by the Brown court were to the rule that 

a trial court is generally without power to set aside a criminal 

judgment after it has been partly satisfied by a defendant. The 

"exception" in Brown has nothing to do with the rule that an 

unattacked legal sentence could not be disturbed when correcting 

a different, illegal sentence. 

The Fasenmyer court further held that Herring v. state, 

supra, distinguished Brown, but that is not so. To the contrary, 

Herring reenforced the rule announced in Brown: 

"The cases which hold that an unattacked legal 
sentence cannot be disturbed when an illegal 
sentence is set aside and a new sentence im
posed arise in a setting where a sentence on 
one count is legal and ttF sentence on another, 
illegal. In that context, the legal sentence 
is considerea-uDtouchable beCause it mself
contained. The error of KennedY-DUifins, carried 
on in Pahud, is to pervert the "par legal-part
illegal" rule by applying it to a single sentence 
on a single count and to declare that there is 
some vestigial legal part to an illegal sentence 
which must remain undisturbed when the illegal 
sentence is set aside." Id. at 969 (Emphasis
added). 
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The Fasenmyer decision is further in direct conflict 

with this Honorable Court's decision in Troupe v. Rowe, supra, 

which held that it is pantently unconstitutional to increase 

a sentence once service of that sentence had begun. The appellate 

court apparantly distinguished that case simply by failing to 

address it in its decision. 

The Fasenmyer decision is in direct conflict with con

trolling federal law of this Circuit announced in United states 

v. Chandler, supra, which held that it is unconstitutional to 

increase a valid sentence while correcting a different, invalid 

sentence. 

The Fasenmyer court adopted and relied on the decision 

of the Court in United states v. Busic (3rd CCA 1981) 639 F.2d 

940, as a "better reasoned" decision than Chandler, supra. Wbile 

the court may have preferred B~~ic to Chandler, it is legally 

inconsequential since unless and until the newly-created Eleventh 

Circuit Court of Appeals announces otherwise, Chandler is 

controlling in this CirCUit, and binding on Florida courts. 

Further, Busic can be distinguished two ways from 

Fas~nmyer: 

1. In Busl£, the appellate court, compelled to vacate 

sentence for one count on remand from the United states Supreme 

Court, conferred upon itself authority to vacate sentences for 

both counts and remanded to the trial court for sentencing 

de ~. In Fasenmyer, only Count I was vacated by the appellate 

court and its decision made it plain only Count I was affected. 

- 4 



No court in Florida has ever vacated the judgments and sentences 

imposed for Counts II and IlIon September 30, 1980. The 

imposition of ~ jUdgments and ~ sentences for Counts II 

and III by the trial court on April 21, 1982, actually has 

caused Fasenmyer to be under !!2 judgments and two sentences 

for Counts II and III. 

2. The Busic court rejected the widely accepted rule 

that it was unconstitutional to alter a sentence once service 

had begun. But even the Busic court held that a sentence fully 

served could not be changed. Count II of the instant case was 

fully served and expired when the trial court changed it from 

concurrent ~ Count I to consecutive ~ Count I on April 21, 

1982, thus breathing life into a sentence already dead (expired). 

The decision of the Fasenmle£ court is even in 

conflict with the decision upon which it relies, United states 

v. Busic, supra. 
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CON C L U S ION 

Clear conflict having been amply demonstrated, 

this Honorable Court should accept discretionary jurisdiction 

to clarify and announce correct law. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of 

the foregoing Petitioner's Brief on Jurisdiction has been 

furnished to: Mr. Lawrence A. Kaden, Assistant Attorney 

General, Department of Legal Affairs, Suite 1501 THE CAPITOL, 

Tallahassee, Florida 32301, by U.S. Mail on tbas :s~ day of 

~~~_\A , 1983. 

\ Attorney 
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