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PRELIMINARY STATEMENT

The Petitioner was the defendant in Hillsborough County
Circuit Court and Appellee in the Second District Court of Appeal
and will be referred to as ""Petitioner" in this brief. Respondent
was the Plaintiff in the trial court and the Appellant in the
Second District Court of Appeal and will be referred to as ''State"
or '"Respondent'" in this brief.

STATEMENT OF THE CASE AND FACTS

Petitioner seeks to invoke the jurisdiction of this Court

pursuant to Rule 9.030(a)(2)(a)(iv), Florida Rules of Appellate Pro-

cedure.
Respondent will rely on the opinion of the Second District

Court of Appeal in State v. Cruz, Case No. 82-1502, opinion filed

February 25, 1983, for a comprehensive statement of the case and
facts and also accepts the statement of the case and facts filed

herein by the Petitioner.

QUESTION PRESENTED

WHETHER THE DECISION OF THE SECOND
DISTRICT COURT OF APPEAL IN THE IN-
STANT CASE EXPRESSLY AND DIRECTLY

CONFLICTS WITH STATE V. CASPER, 417

So.2d 263 (Fla. Ist DCA 1987) ON THE
SAME POINT OF LAW.

ARGUMENT

THE DECISION OF THE FIRST DISTRICT
COURT OF APPEAL IN STATE V. CASPER,
417 So.2d 263 (Fla. Ist DCA 1982)
MAY BE DISTINGUISHED FROM THE CASE
AT BAR.




Respondent must agree with the Second District Court

of Appeal that the facts of the instant case and State v. Casper,

417 So.2d 263 (Fla. lst DCA 1982) are nearly identical, and thus,
the cases would appear to be in conflict.

The Second District in its opinion in State v, Cruz,

Case No. 82-1502, opinion filed February 25, 1983, acknowledges
that the law relating to entrapment is correctly set forth in

Casper, supra. but held that where a defendant's state of mind or

predisposition to commit a crime is at issue the entrapment ques-
tion cannot be resolved on a motion to dismiss pursuant to Rule

3.190(c)(4), Florida Rules of Criminal Procedure. This argument

was not advanced in Casper, supra. until the petition for rehearing and

was given only cursory consideration by that Court. See Casper,
supra. at 265, 266. For this reason, Respondent submits that

Casper may be distinguished from the instant case.

CONCLUSION

Based on the foregoing arguments and authorities,
Respondent respectfully requests that this Court decline to exercise
its discretionary jurisdiction since no conflict exists. Should
this Honorable Court determine, however, that there is express and
direct conflict between the instant case and Casper, Respondent
would submit that this is an issue of statewide impact and should

be resolved by this Court.
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