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STATEMENT OF FACTS IN THE RECORD -- 

The f a c t u a l  r e c o r d  which  was b e f o r e  t h e  R e f e r e e  c o n s i s t s  

p r i m a r i l y  o f  a  R e q u e s t  f o r  A d m i n i s s i o n s  o f  F a c t ,  which went 

unanswered by  Responden t  and were deemed a d m i t t e d ,  p r o v i d e d  t h e  

f o l l o w i n g  f a c t s :  

1. You, L y d i a  C a s t l e  a r e ,  and a t  a l l  times h e r e i n a f t e r  

m e n t i o n e d  were, a  member o f  t h e  The  F l o r i d a  Bar  s u b j e c t  t o  t h e  

j u r i s d i c t i o n  and d i s c i p l i n a r y  r u l e s  o f  t h e  Supreme C o u r t  o f  

F l o r i d a .  

2 .  In  November 1 9 7 9 ,  you were h i r e d  t o  r e p r e s e n t  

P a t r i c i a  V a c c a r o  i n  a  c i v i l  s u i t .  You were p a i d  $250 .00  f o r  t h e  

r e p r e s e n t a t  i o n .  

3 .  On J u n e  2 ,  1980 ,  you f i l e d  a  c i v i l  s u i t  i n  t h e  Second 

J u d i c i a l  C i r c u i t  C o u r t  i n  b e h a l f  o f  Ms. V a c c a r o  a g a i n s t  The Motor 

Man, I n c .  , o f  T a l l a h a s e e ,  F l o r i d a .  

4 .  On J u l y  1 5 ,  1980 ,  a  d e f a u l t  judgment  was e n t e r e d  on  

p l a i n t i f f ' s  b e h a l f .  

5 .  D e f e n d a n t ,  Motor Man, I n c . ,  f i l e d  a  Motion t o  V a c a t e  

t h e  D e f a u l t .  A h e a r i n g  on t h e  m o t i o n  was s c h e d u l e d  f o r  Augus t  2 6 ,  

1980 .  

6 .  You f a i l e d  t o  a t t e n d  t h e  h e a r i n g  o n  t h e  Motion t o  

V a c a t e  D e f a u l t ,  and O r d e r  V a c a t i n g  D e f a u l t  was i s s u e d  Sep t ember  2 ,  

1980 .  

7 .  You f i l e d  a  Motion t o  s e t  c a s e  f o r  t r i a l .  T r i a l  was 

s e t  f o r  May 18 ,  1981 ,  w i t h  a  P r e - T r i a l  C o n f e r e n c e  s e t  f o r  A p r i l  2 2 ,  

1981 .  



8 .  You a g a i n  f a i l e d  t o  a p p e a r  a t  t h e  A p r i l  2 2 ,  1 9 8 1  

c o n f e r e n c e .  You d i d  n o t  i n f o r m  t h e  c o u r t  o r  your  c l i e n t  t h a t  you 

would n o t  a t t e n d ,  and d i d  n o t  a r r a n g e  f o r  a  s u b s t i t u t e .  

9 .  The t r i a l  j u d g e  d i s m i s s e d  t h e  c a u s e  w i t h o u t  p r e j u d i c e  

on May 1 4 ,  1981. 



RESPONDENT'S NARRATIVE OF FACTS 

T h e  R e s p o n d e n t ,  a  S t .  P e t e r s b u r g  a t t o r n e y ,  was r e t a i n e d  

t o  r e p r e s e n t  a  P l a i n t i f f  i n  a  c i v i l  a c t i o n  a g a i n s t  a n  a u t o  r e p a i r  

company i n  T a l l a h a s s e e ,  F l o r i d a .  The P l a i n t i f f ,  ( h e r e i n a f t e r  

" c l i e n t " )  h a d  t a k e n  a n  a u t o m o b i l e  f o r  r e p a i r  t o  a n  a u t o  r e p a i r  

company i n  T a l l a h a s s e e ,  F l o r i d a  ( h e r e i n a f t e r  D e f e n d a n t ) .  The 

s u b s t a n c e  o f  t h e  c l i e n t ' s  c o m p l a i n t  was a l l e g e d  n e g l i g e n c e  i n  

r e p a i r i n g  h e r  a u t o m o b i l e .  

T h e  R e s p o n d e n t  a c c e p t e d  a  $ 2 0 0 . 0 0  r e t a i n e r  a n d  $ 5 0 . 0 0  f o r  

f i l i n g  f e e s  t o  i n s t i t u t e  a  c i v i l  a c t i o n ,  and  f i l e  a  c o m p l a i n t .  No 

f e e s  were p a i d  f o l l o w i n g  t h e  i n i t i a l  p a y m e n t ,  a l t h o u g h  p r i o r  t o  t h e  

d i s m i s s a l  w i t h o u t  p r e j u d i c e ,  t h e  R e s p o n d e n t  had  d i s c u s s e d  t h e  

n e c e s s i t y  t o  p a y  t r a n s p o r t a t i o n  c o s t s  and t h e  c l i e n t  h a d  s t a t e d  h e r  

r e f u s a l  and  i n a b i l i t y  t o  f u n d  c o n t i n u e d  l i t i g a t i o n .  F o l l o w i n g  t h e  

a c c e p t a n c e  o f  t h e  r e t a i n e r ,  a n d  t h e  s u b s e q u e n t  f i l i n g  o f  t h e  

l a w s u i t ,  t h e  R e s p o n d e n t  t e r m i n a t e d  h e r  p r i v a t e  p r a c t i c e  a n d  

a c c e p t e d  work a s  a  f u l l - t i m e  S t a f f  A t t o r n e y  f o r  G u l f c o a s t  L e g a l  

S e r v i c e s .  Under h e r  employment  a g r e e m e n t ,  s h e  was a l l o w e d  t o  

c o m p l e t e  m a t t e r s  which  s h e  h a d  u n d e r t a k e n  i f  s h e  deemed i t  

a p p r o p r i a t e .  G i v e n  t h e  c l i e n t ' s  f i n a n c i a l  s t a t u s  and  t h e  f a c t  t h a t  

R e s p o n d e n t  f e l t  t h e  c l i e n t  c o u l d  n o t  f i n d  r e p l a c e m e n t  c o u n s e l  i n  

t h e  m a t t e r ,  t h e  R e s p o n d e n t  d e c i d e d  t o  a t t e m p t  t o  c o m p l e t e  t h e  

m a t t e r .  Upon h e r  employment  w i t h  l e g a l  s e r v i c e s  t h e  R e s p o n d e n t  

i n t e n d e d  t o  c o m p l e t e  t h i s  m a t t e r  o n  a  p r o - b o n o  b a s i s  r e g a r d i n g  

f e e s ,  b u t  d i d  n e e d  e x p e n s e  money f o r  t r a v e l .  The c l i e n t  was u n a b l e  

t o  p r o v i d e  e x p e n s e  money. 



The R e s p o n d e n t  f i l e d  a  C o m p l a i n t  i n  T a l l a h a s e e ,  t h e  

D e f e n d a n t  d e f a u l t e d ,  and  p r i o r  t o  t h e  f i n a l  e v i d e n t i a r y  h e a r i n g  on  

d a m a g e s ,  t h e  D e f e n d a n t  r e t a i n e d  c o u n s e l  who f i l e d  a  M o t i o n  t o  

V a c a t e  D e f a u l t .  P r i o r  t o  t h e  h e a r i n g  o n  t h e  M o t i o n  t o  V a c a t e  

D e f a u l t ,  R e s p o n d e n t  d i s c u s s e d  t h e  m a t t e r  w i t h  c l i e n t  and  a d v i s e d  

c l i e n t  t h a t  i n  l i g h t  o f  e x i s t i n g  c a s e  l a w  t h e  M o t i o n  t o  V a c a t e  

D e f a u l t  would p r o b a b l y  b e  g r a n t e d ,  a n d  c o u l d  n o t  recommend t h e  

e x p e n d i t u r e  o f  money f o r  t r a v e l  e x p e n s e s .  A c c o r d i n g l y ,  t h e  

R e s p o n d e n t  d i d  n o t  a p p e a r  a t  t h e  h e a r i n g  o n  t h e  M o t i o n  t o  V a c a t e  

D e f a u l t  and  h a s  a  r e c o l l e c t i o n  t h a t  s h e  may h a v e  t e l e p h o n e d  t h e  

j u d g e  and communica ted  h e r  c o n t e m p l a t e d  n o n - a p p e a r a n c e ,  a s  w e l l  a s  

c a n c e l l i n g  t h e  f i n a l  e v i d e n t i a r y  h e a r i n g  o n  damages .  

F o l l o w i n g  t h e  f i l i n g  o f  a n  Answer a n d  A f f i r m a t i v e  

D e f e n s e s  by t h e  D e f e n d a n t ,  R e s p o n d e n t  and  c o u n s e l  f o r  t h e  D e f e n d a n t  

h a d  some d i s c u s s i o n s  r e g a r d i n g  p o s s i b l e  s e t t l e m e n t s  w h i c h  d i d  n o t  

a p p e a r  t o  b e  f r u i t f u l ,  a n d  R e s p o d e n t  f i l e d  a  N o t i c e  t o  se t  t h e  

m a t t e r  f o r  T r i a l .  The m a t t e r  was s e t  f o r  P r e - T r i a l  o n  A p r i l  2 2 ,  

1 9 8 1 ,  and  T r i a l  o n  May 1 4 ,  1981 .  F o l l o w i n g  t h e  s e t t i n g  t h e  T r i a l ,  

R e s p o n d e n t  d i s c u s s e d  w i t h  t h e  c l i e n t  t h e  n e c e s s i t y  t o  pay  t r a v e l  

c o s t s ,  and  t h e  c l i e n t  a d v i s e d  t h e  R e s p o n d e n t  t h a t  s h e  was u n a b l e  t o  

p a y  f o r  a n y  f u r t h e r  c o s t s .  However ,  R e s p o n d e n t  d i d  n o t  a t t e m p t  t o  

w i t h d r a w  f r o m  t h e  m a t t e r .  P r i o r  t o  t h e  P r e - T r  i a l  h e a r i n g ,  

R e s p o n d e n t  t e l e p h o n e d  t h e  C o u r t  and  r e q u e s t e d  a  c o n t i n u a n c e  o f  t h e  

P r e - T r i a l  w h i c h  was s u b s e q u e n t l y  d e n i e d .  U n f o r t u n a t e l y ,  t h e  

R e s p o n d e n t  h a d  t a k e n  f o r  g r a n t e d  t h e  f a c t  t h a t  t h e  T r i a l  C o u r t  

would c o n t i n u e  t h e  P r e - T r i a l  and  h a d  n o t  made a r r a n g e m e n t s  e i t h e r  

t o  b e  i n  T a l l a h a s s e e  f o r  t h e  P r e - T r i a l  or  a r r a n g e  s u b s t i t u t e  

- 4 -  



c o u n s e l .  The  T r i a l  C o u r t  d i d  n o t  c o n t i n u e  t h e  P r e - T r i a l  and  went  

f o r w a r d  w i t h  t h e  P r e - T r i a l  C o n f e r e n c e  on A p r i l  2 2 ,  1 9 8 1  i n  

R e s p o n d e n t ' s  a b s e n c e .  The T r i a l  C o u r t  t h e r e a f t e r  d i s m i s s e d  t h e  

c o m p l a i n t  w i t h o u t  p r e j u d i c e  a n d  t h e  R e s p o n d e n t  a d v i s e d  h e r  c l i e n t  

t h a t  t h e  s u i t  h a d  b e e n  d i s m i s s e d  a n d  t h a t  s h e  c o u l d  r e f i l e  t h e  

a c t i o n ,  b u t  t h a t  R e s p o n d e n t  c o u l d  no  l o n g e r  r e p r e s e n t  h e r  a n d  t h a t  

R e s p o n d e n t  would b e  well  a d v i s e d  t o  o b t a i n  t h e  s e r v i c e s  o f  a n  

a t t o r n e y  i n  T a l l a h a s e e .  

F o l l o w i n g  t h e  f i l i n g  o f  t h e  d i s m i s s a l  w i t h o u t  p r e j u d i c e ,  

t h e  c l i e n t  i n s t i t u t e d  b a r  g r i e v a n c e  m a t t e r s .  The r e c o r d  r e f l e c t s  

t h a t  t h e r e  was d i f f i c u l t y  w i t h  s e r v i n g  some p l e a d i n g s ,  b u t  t h e  

R e s p o n d e n t  a c k n o w l e d g e s  t h a t  s h e  h a d  s u f f i c i e n t  n o t i c e  o f  t h e  

p e n d e n c y  o f  t h e  p r o c e e d i n g s  t o  t a k e  m o r e  a c t i o n  t h a n  s h e  d i d .  

However ,  a p p a r e n t l y  t h e  p r i m a r y  f a c t s  upon which  t h e  R e f e r e e  r e l i e d  

i n  e n t e r i n g  t h e  O r d e r  was t h e  R e q u e s t  f o r  A d m i s s i o n s  o f  F a c t  which  

were deemed a d m i t t e d  a s  a  r e s u l t  o f  t h e  R e s p o n d e n t ' s  n o t  a n s w e r i n g  

t h e  s a m e ,  and t h e  O r d e r  o n  t h e  d i s m i s s a l  o f  t h e  c i v i l  a c t i o n .  

The  R e s p o n d e n t  d i d  a p p e a r  a t  a  s e n t e n c i n g  a t  which  t i m e  

t h e  r e c o m m e n d a t i o n s  o f  t h e  R e f e r e e  were d i s c u s s e d ,  a n d  a t  t h a t  t i m e  

s h e  u n d e r s t o o d  t h r o u g h  s t a t e m e n t s  o f  B a r  C o u n s e l  t h a t  i t  was t o o  

l a t e  t o  a d d r e s s  t h e  f a c t u a l  p o i n t s  which  s h e  h a d  f a i l e d  t o  r a i s e  t o  

t h a t  d a t e .  Based upon t h e  r e c o r d ,  t h e  R e f e r e e  e n t e r e d  h i s  

r e c o m m e n d a t i o n  which  i n c l u d e d  a  f i n d i n g  o f  g u i l t  f o r  v i o l a t i o n s  o f  

DR1-102(A) ( 5 ) ,  DR1-102(A) ( 6 ) ,  DR6-101(A) ( 3 ) ,  DR7-101 (A) ( 2 ) ,  and  

DR7-101(A) ( 3 ) .  The R e f e r e e  recommended a  p u b l i c  r e p r i m a n d ,  

r e s t i t u t i o n  i n  t h e  amount  o f  $ 2 5 0 . 0 0  f o r  a t t o r n e y s '  f e e s  and  

$ 3 4 5 . 0 0  f o r  a u t o  r e p a i r s ,  which  were t h e  s u b j e c t  m a t t e r  o f  t h e  
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complaint, and eighteen months probation under the supervision of 

an attorney, and payment for the Court of the Bar proceedings. 

The Referee found certain aggravating factors in this 

recommendation, primarily the failure of Respondent to appear in 

bar proceedings and failing to answer Request for Admissions. 



STATEMENT OF ISSUES PRESENTED FOR REVIEW 

1. W h e t h e r  t h e  R e f e r e e  e r r e d  i n  t h e  f i n d i n g  o f  f a c t  t h a t  

t h e  R e s p o n d e n t ' s  n o n - a p p e a r a n c e  a t  a  M o t i o n  t o  V a c a t e  D e f a u l t  

r e s u l t e d  i n  a n  O r d e r  V a c a t i n g  t h e  D e f a u l t .  

2 .  W h e t h e r  t h e  R e f e r e e  e r r e d  i n  t h e  f i n d i n g  o f  f a c t  t h a t  

R e s p o n d e n t  s e t  t h e  c a s e  f o r  T r i a l  f o r  May 1 8 ,  1 9 8 1 ,  and  t h e  

R e s p o n d e n t  s e t  t h e  P r e - T r i a l  C o n f e r e n c e  f o r  A p r i l  2 2 ,  1 9 8 1 .  

3 .  Whether  t h e  R e f e r e e  e r r e d  i n  t h e  f i n d i n g  o f  f a c t  t h a t  

t h e  d i s m i s s a l  o f  t h e  c a s e  w i t h o u t  p r e j u d i c e  r e s u l t e d  i n  p r e j u d i c e  

o r  damage t o  t h e  c l i e n t .  

4 .  W h e t h e r  t h e  R e f e r e e ' s  r e c o m m e n d a t i o n  t h a t  t h e  

R e s p o n d e n t ' s  c o n d u c t  v i o l a t e d  DR 1-102(A)  ( 5 )  i s  j u s t  i f  i e d  b a s e d  o n  

t h e  f a c t s  i n  t h e  r e c o r d .  

5 .  W h e t h e r  t h e  R e f e r e e ' s  r e c o m m e n d a t i o n  t h a t  t h e  

R e p s o n d e n t ' s  c o n d u c t  v i o l a t e d  DR 1 - 1 0 2 ( A ) ( 6 ) ,  c o n d u c t  which  

r e f l e c t s  o n  f i t n e s s  p r a c t i c e  o f  l a w ,  i s  j u s t i f i e d  b a s e d  o n  t h e  

f a c t s  o f  t h e  r e c o r d .  

6 .  W h e t h e r  t h e  R e f e r e e ' s  f i n d i n g  t h a t  t h e  R e s p o n d e n t  

v i o l a t e d  DR 7 - 1 0 1 ( A ) ( 2 ) ,  i n t e n t i o n a l  f a i l u r e  t o  c a r r y - o u t  c o n t r a c t  

o f  e m p l o y m e n t ,  i s  j u s t i f i e d  b a s e d  o n  f a c t s  o f  t h e  r e c o r d .  

7 .  W h e t h e r  t h e  R e f e r e e ' s  f i n d i n g  t h a t  t h e  R e s p o n d e n t  

v i o l a t e d  DR 7 - 1 0 1 ( A ) ( 3 ) ,  i n t e n t i o n a l  p r e j u d i c e  o r  damage t o  c l i e n t ,  

i s  j u s t i f i e d  b a s e d  o n  f a c t s  o f  t h e  r e c o r d .  

8 .  W h e t h e r  t h e  R e f e r e e ' s  f i n d i n g  t h a t  t h e  R e s p o n d e n t  

v i o l a t e d  DR 6 - 1 0 1 ( A ) ( 3 ) ,  n e g l e c t  o f  a  l e g a l  m a t t e r ,  i s  j u s t i f i e d  

b a s e d  o n  f a c t s  o f  t h e  r e c o r d .  

- 7 -  



9. Whether the Referee's recommendation of punishment is 

unwarranted or justified based on the absence of previous bar 

violations and the nature of this incident. 



ARGUMENT 

I .  THE REFEREE ERRED IN THE FINDING OF FACT THAT 

RESPONDENT'S NON-APPEARANCE AT A MOTION TO VACATE DEFAULT RESULTED 

IN AN ORDER TO VACATE DEFAULT. 

T h e  f a c t s  which  r e l a t e d  t o  t h e  R e f e r e e ' s  f i n d i n g  o f  

f a c t  t h a t  R e s p o n d e n t s '  n o n - a p p e a r a n c e  a t  a  h e a r i n g  o n  a  M o t i o n  t o  

V a c a t e  D e f a u l t  r e s u l t e d  i n  t h e  v a c a t i n g  o f  t h e  D e f a u l t  is  r e f l e c t e d  

i n  a  R e q u e s t  f o r  A d m i s s i o n s  o f  F a c t  which  t h e  R e s p o n d e n t  d i d  n o t  

a n s w e r  and  were deemed a d m i t t e d  by  t h e  R e f e r e e .  R e q u e s t  f o r  

A d m i s s i o n  6 s t a t e s :  

You f a i l e d  t o  a t t e n d  t h e  h e a r i n g  o n  t h e  M o t i o n  t o  V a c a t e  D e f a u l t ,  

and  O r d e r  V a c a t i n g  D e f a u l t  was i s s u e d  S e p t e m b e r  2 ,  1980 .  

The f i n d i n g  t h a t  t h e  R e s p o n d e n t ' s  n o n - a p p e a r a n c e  a t  t h i s  

m o t i o n  h e a r i n g  r e s u l t e d  i n  t h e  g r a n t i n g  o f  D e f e n d a n t ' s  M o t i o n  i s  

u n w a r r a n t e d  b a s e d  o n  t h e  f a c t s  i n  t h e  r e c o r d ,  i n  t h a t  t h e  M o t i o n  t o  

V a c a t e  D e f a u l t  s e t s  f o r t h  f a c t s  which  a r e  g e n e r a l l y  r e c o g n i z e d  a s  

s u f f i c i e n t  t o  c o n s t i t u t e  e x c u s a b l e  n e g l e c t  t o  v a c a t e  a  d e f a u l t .  

T h e  M o t i o n  se t s  f o r t h  t h a t  t h e  D e f e n d a n t  h a d  a t t e m p t e d  t o  r e p r e s e n t  

h i m s e l f ,  had t a k e n  a c t s  t o  c o n t a c t  b o t h  t h e  P l a i n t i f f  and 

R e s p o n d e n t  p r i o r  t o  t h e  e x p i r a t i o n  o f  t h e  t i m e  t o  r e s p o n d ,  and t h e  

M o t i o n  t o  V a c a t e  D e f a u l t  was f i l e d  o n  a  t i m e l y  b a s i s  s h o r t l y  a f t e r  

t h e  D e f a u l t  was e n t e r e d ,  a n d  p r i o r  t o  t h e  e n t r y  o f  a  F i n a l  D e f a u l t  

J u d g m e n t .  

I n  M a n i s c a l c o  v. Hol lywood F e d e r a l  S a v i n g s  - & Loan 

A s s o c i a t i o n ,  397 So.2d 4 5 3  ( 4 t h  DCA 1 9 8 1 ) ,  a  D e f e n d a n t  was s u e d  and  

d u e  t o  h i s  c o n t a c t  w i t h  a  m o r t g a g e  company,  t h e  D e f e n d a n t  was 



u n i n t e n t i o n a l l y  m i s l e d  t o  b e l i e v e  t h a t  i t  would b e  u n n e c e s s a r y  f o r  

h im t o  f i l e  r e s p o n s i v e  p l e a d i n g s .  S i m i l a r l y  i n  W e n t n i c k  v .  

Eu ropean  Amer ican  Bank and T r u s t  Company, 487 So.2d 382 ,  ( F l a .  4 t h  

DCA 1 9 8 6 ) ,  a  p a r t y  d i d  n o t  u n d e r s t a n d  t h a t  h e  had  been  s e r v e d  w i t h  

a  Writ o f  G a r n i s h m e n t  p e r s o n a l l y  r a t h e r  t h a n  a s  P r e s i d e n t  o f  a  

C o r p o r a t i o n  and  f a i l e d  t o  f i l e  a  r e s p o n s i v e  p l e a d i n g  o n  b e h a l f  o f  

h i m s e l f .  T h i s  c o u r t ,  s t a t i n g ,  " F l o r i d a  C o u r t s  l i b e r l y  se t  a s i d e  

D e f a u l t s  s o  t h a t  c o n t r o v e r s i e s  may b e  d e c i d e d  o n  t h e i r  meri ts" ,  

I d . ,  a t  3 8 3 ,  v a c a t e d  t h e  D e f a u l t  b a s e d  on  i t s  d e t e r m i n a t i o n  t h a t  - 

t h e  d e f a u l t e d  p a r t y  d e m o n s t r a t e d  e x c u s a b l e  n e g l e c t ,  m e r i t o r i o u s  

d e f e n s e s ,  and d u e  d i l i g e n c e  i n  s e e k i n g  r e l i e f .  G i v e n  t h e  

a l l e g a t i o n s  o f  t h e  Mot ion  t o  V a c a t e  D e f a u l t  and t h e  g e n e r a l  

t e n d e n c y  o f  t h e  F l o r i d a  c o u r t s  t o  b e  l i b e r a l  whe re  c l i e n t s  h a v e  

moved e x p e d i e n t l y  i n  v a c a t i n g  t h e  D e f a u l t ,  t h e  R e f e r e e ' s  f i n d i n g  

t h a t  t h e  n o n - a p p e a r a n c e  o f  t h e  R e s p o n d e n t  r e s u l t i n g  i n  t h e  v a c a t i n g  

o f  t h e  D e f a u l t  i s  u n w a r r a n t e d  and u n j u s t i f i e d .  

The  F l o r i d a  Bar  h a s  t h e  b u r d e n  o f  p r o o f  by t h e  

p r e s e n t a t i o n  o f  c l e a r  and c o n v i n c i n g  e v i d e n c e  t o  e s t a b l i s h  a l l  

f a c t u a l  e l e m e n t s  o f  i t s  c a s e ,  The  F l o r i d a  Bar  v.  McCain,  361  So.2d 

700  ( F l a .  1 9 7 8 ) ,  and t h e r e  a r e  n o  f a c t s  f r om which  i t  c a n  b e  

r e a s o n a b l y  c o n c l u d e d  t h a t  t h e  R e s p o n d e n t '  s n o n - a p p e a r a n c e  r e s u l t e d  

i n  a n  O r d e r  V a c a t i n g  D e f a u l t .  A c c o r d i n g l y ,  t h e  R e f e r e e  e r r e d  i n  

mak ing  t h a t  f i n d i n g .  

1 1 .  THE REFEREE ERRED IN THE FINDING OF FACT THAT 

RESPONDENT SET THE CASE FOR TRIAL MAY 1 8 ,  1 9 8 1 ,  AND THAT RESPONDENT 

SET THE PRE-TRIAL CONFERENCE FOR APRIL 2 2 ,  1981.  

The R e f e r e e  e r r e d  i n  f i n d i n g  t h a t  t h e  R e s p o n d e n t  s e t  

- 1 0  - 



t h e  c a s e  f o r  T r i a l  May 1 8 ,  1 9 8 1 ,  and s e t  t h e  P r e - T r i a l  C o n f e r e n c e  

f o r  A p r i l  2 2 ,  1981.  

The  f a c t s  b e f o r e  t h e  R e f e r e e ,  a s  s t a t e d  i n  t h e  R e q u e s t  

f o r  A d m i s s i o n s  o f  F a c t ,  s t a t e :  

You f i l e d  a  Mot ion  t o  S e t  C a s e  f o r  T r i a l .  T r i a l  was se t  f o r  May 

1 8 ,  1981 ,  w i t h  P r e - T r i a l  C o n f e r e n c e  s e t  f o r t h  A p r i l  2 2 ,  1981 .  

T h i s  i s  t h e  s o l e  a n d  e x c l u s i v e  f a c t  t h a t  was b e f o r e  t h e  

R e f e r e e  and  t h e  c o n c l u s i o n  o f  t h e  R e f e r e e  t h a t  t h e  R e s p o n d e n t  se t  

t h e  d a t e s  is  u n w a r r a n t e d ,  p a r t i c u l a r l y  b e c a u s e  t h e  s u b s t a n t i v e  a l l e -  

g a t i o n  o f  t h e  Bar C o m p l a i n t ,  and  t h e  a l l e g e d  o b j e c t i o n a b l e  b e h a v i o r  

o n  t h e  p a r t  o f  R e s p o n d e n t ,  was t h e  n o n - a p p e a r a n c e  a t  t h e  A p r i l  2 2  

P r e - T r i a l .  The r e c o r d  i s  d e v o i d  o f  f a c t s  which  i n d i c a t e s  t h a t  t h e  

R e s p o n d e n t  i n  any  way p a r t i c i p a t e d  i n  s e l e c t i n g  t h i s  d a t e ,  and 

a c c o r d i n g i n g l y  , t h e  R e f e r e e ' s  f i n d i n g  o f  f a c t  i s  e r r o n e o u s  and 

u n w a r r a n t e d .  W h i l e  t h e  R e f e r e e ,  a s  f i n d e r  o f  f a c t ,  may make f a i r  

i n t e r p r e t a t i o n s  o f  f a c t s  p r e s e n t e d ,  and may r e s o l v e  a m b i g u i t i e s ,  t h e  

R e f e r e e ' s  f i n d i n g  mus t  b e  s u p p o r t e d  by  t h e  r e c o r d ,  see, e . g .  Ma l t  v. 

Deese, 399 So.2d 4 1  ( 4 t h  DCA, 1 9 8 1 ) .  The i n s t a n t  r e c o r d  i s  d e v o i d  

o f  any  f a c t  f r om which  t h e  R e f e r e e  c o u l d  f a i r l y  c o n c l u d e  t h a t  t h e  

R e s p o n d e n t  was i n v o l v e d  i n  a g r e e i n g ,  s e l e c t i n g ,  o r  s e t t i n g  t h e  d a t e s  

f o r  Pre -Tr  i a l  o r  T r i a l .  

I  I 1  THE REFEREE ERRED IN FINDING THAT THE DISMISSAL OF 

THE CASE WITHOUT PREJUDICE RESULTED IN INTENTIONAL DAMAGE TO HER 

CLIENT. 

Based on t h e  f i n d i n g s  o f  f a c t ,  t h e  R e f e r e e  c o n c l u d e d  t h a t  

I' . .. t h e  Reponden t  ( i s )  g u i l t y  o f  n e g l e c t i n g  a  l e g a l  m a t t e r ,  

p r e j u d i c i n g  o r  damaging  h e r  c l i e n t  and f a i l i n g  t o  c a r r y - o u t  a  

c o n t r a c t  o f  employment .  

W h i l e  R e s p o n d e n t  a c k n o w l e d g e s  t h a t  s h e  d i d  n o t  a p p e a r  a t  

- 11 - 



a  P r e - T r  i a l  C o n f e r e n c e ,  ba sed  o n  h e r  m i s t a k e n  a s s u m p t i o n  t h a t  t h e  

T r i a l  C o u r t  would n o t  m a n d a t e  h e r  a p p e a r a n c e  a t  t h e  P r e - T r i a l  

C o n f e r e n c e ,  t h e r e  i s  n o  f a c t u a l  b a s i s  t o  s u p p o r t  t h e  R e f e r e e ' s  

f i n d i n g  t h a t  t h e  d i s m i s s a l  o f  t h e  a c t i o n  w i t h o u t  p r e j u d i c e  

c o n s t i t u t e d  i n t e n t i o n a l  p r e j u d i c e  o r  damage t o  t h e  c l i e n t .  

The R e s p o n d e n t  a c k n o w l e d g e s  t h a t  t h e r e  m i g h t  b e  some 

t h e o r e t i c a l  p r e j u d i c e  o r  damage d u e  t o  t h e  n e c e s s i t y  o f  r e f i l i n g  

t h e  c a s e ,  s u c h  a s  t h e  payment o f  a n  a d d i t i o n a l  f i l i n g  f e e  and d e l a y  

i n  b r i n g i n g  t h e  m a t t e r  t o  T r i a l .  However ,  t h e  p r e j u d i c e  o r  damage 

c o n t e m p l a t e d  b y  ~ ~ 7 - 1 0 1 ( A ) ( 3 )  i s  a c t u a l ,  and i n t e n t i o n a l  a s  opposed  

t o  t h e o r e t i c a l  and  n e g l i g e n t ,  damage o r  p r e j u d i c e .  The  c l i e n t  com- 

p l a i n e d  o f  i m p r o p e r  a u t o  r e p a i r ,  and t h e  a t t o r n e y  f o r  t h e  D e f e n d a n t  

t e s t i f i e d  a t  d e p o s i t i o n  i n  Bar  p r o c e e d i n g s  t h a t  h i s  c l i e n t  was un- 

c o l l e c t a b l e .  I n d e e d ,  t h e  a t t o r n e y  f o r  t h e  D e f e n d a n t  s e t  f o r t h  i n  

t h e  Mot ion  t o  V a c a t e  D e f a u l t ,  t h a t  t h e  D e f e n d a n t  was c o n t e m p l a t i n g  

a  l i q u i d a t i o n ,  and  t h e  c l i e n t  was t h e r e f o r e  f u l l y  a d v i s e d  o f  t h e  

o u t s e t  t h a t  t h e  p o s s i b i l i t i e s  o f  c o l l e c t i n g  a n y  u l t i m a t e  judgment  

on  a  m a t t e r  i n v o l v i n g  q u e s t  i o n a b l e  l i a b i l i t y  was f a r  f r om 

g u a r a n t e e d .  

G iven  t h e  amount i n  c o n t r o v e r s y ,  t h e  t r a v e l  e x p e n s e s  and 

t h e  c o s t  o f  l i t i g a t i n g  t h e  c a s e ,  t h e  more  l i k e l y  d e d u c t i o n  f rom t h e  

f a c t s  i s  t h a t  t h e  c l i e n t  a c t u a l l y  s a v e d  t h e  e x p e n d i t u r e  o f  t r a v e l  

e x p e n s e s  t h r o u g h  t h e  d i s m i s s a l .  T h i s  i s  n o t  s t a t e d  f a c e t i o u s l y ,  

b u t  t o  u n d e r s c o r e  t h e  f a c t  t h a t  t h e  r e c o r d  mus t  b e  f a i r l y  i n t e r p r e -  

t e d  and t h e  d e d u c t i o n  t h a t  t h e  c l i e n t  was i n  any  manner  i n t e n t i o n -  

a l l y  p r e j u d i c e d  o r  damaged by  a  d i s m i s s a l  w i t h o u t  p r e j u d i c e  o f  a n  

a c t i o n  w i t h  q u e s t i o n a b l e  l i a b i l i t y  and  c o l l e c t a b i l i t y  is 

s p e c u l a t i v e  and  f u r t h e r  u n j u s t i f i e d  and u n w a r r a n t e d .  

A l t h o u g h  R e s p o n d e n t  a cknowledges  t h a t ,  i n  r e t r o s p e c t ,  s h e  



would h a v e  b e e n  wel l  a d v i s e d  t o  s i m p l y  w i t h d r a w  f rom t h e  

r e p r e s e n t a t i o n  i n s t e a d  o f  a t t e m p t i n g  t o  a c c o m o d a t e  a n  i n d i v i d u a l  o n  

a  p r o  bono  b a s i s  who c o u l d  n o t  a f f o r d  f u r t h e r  l i t i g a t i o n ,  

e s p e c i a l l y  i n  l i g h t  o f  t h e  t o t a l  amount  c l a i m e d  i n  t h e  C o m p l a i n t ,  

i t  i s  u n w a r r a n t e d  t o  p r e s u m e  t h a t ,  had t h e  R e s p o n d e n t  a t t e n d e d  t h e  

P r e - T r i a l  C o n f e r e n c e ,  t h a t  t h e  c l i e n t  would h a v e  p r o c e e d e d  t o  

T r i a l ,  won, and  c o l l e c t e d  a  j u d g m e n t .  T h i s  a s p e c t  o f  t h e  b a r  

p r o c e e d i n g s  was m o r e  a k i n  t o  a  summary m a l p r a c t i c e  a c t i o n .  A s  

s t a t e d  b y  t h i s  c o u r t ,  " t h e  r i g h t s  o f  c l i e n t s  s h o u l d  b e  z e a l o u s l y  

g u a r d e d  b y  t h e  b a r ,  b u t  c a r e  s h o u l d  b e  t a k e n  t o  a v o i d  t h e  u s e  o f  

d i s c i p l i n a r y  a c t i o n  u n d e r  Canon 6  a s  a  s u b s t i t u t e  f o r  wha t  i s  

e s s e n t i a l l y  a  m a l p r a c t i c e  a c t i o n , "  The  F l o r i d a  B a r  v .  N e a l e ,  3 8 4  

So .2d  1 2 6 4 ,  1 2 6 5  ( F l a .  1 9 8 0 ) .  

IV THE REFEREE ERRED IN FINDING VIOLATIONS OF DRl- l02(A)  

( 5 ) ,  CONDUCT PREJUDICIAL TO THE ADMINISTRATION OF JUSTICE. 

I n  r e t r o s p e c t ,  t h e  R e s p o n d e n t  a c k n o w l e d g e s  t h a t  t h e  f a c t  

o f  h e r  n o n - a p p e a r a n c e  a t  t h e  P r e - T r i a l  C o n f e r e n c e ,  b a s e d  o n  h e r  

a s s u m p t i o n  t h a t  t h e  t r i a l  c o u r t  would v o l u n t a r i l y  g r a n t  a  c o n t i n u -  

a n c e ,  was u n f o r t u n a t e .  However ,  t h e  R e s p o n d e n t  r e s p e c t f u l l y  s u g -  

g e s t s  t h a t  h e r  c o n d u c t  o n  t h i s  i s o l a t e d  c a s e  d o e s  n o t  r i s e  t o  t h e  

l e v e l  o f  b e h a v i o r  r e q u i r e d  f o r  v i o l a t i o n s  i n v o l v i n g  c o n d u c t  p r e j u -  

d i c i a l  t o  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e .  Conduc t  which is  

p r e j u d i c i a l  t o  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e  c o n t e m p l a t e s  a  t y p e  o f  

b e h a v i o r  which  g o e s  beyond o r d i n a r y  n e g l e c t .  F o r  e x a m p l e ,  i n  t h e  

F l o r i d a  B a r  v .  O x n e r ,  4 3 1  So.2d 9 8 3 ,  ( F l a .  1 9 8 3 ) ,  t h e  R e s p o n d e n t  

was f o u n d  q - u i l t y  o f  e n g a g i n g  i n  c o n d u c t  t h a t  is  p r e j u d i c i a l  t o  t h e  

a d m i n i s t r a t i o n  o f  j u s t i c e  f o r  l y i n g  t o  a  T r i a l  C o u r t  t o  o b t a i n  a  
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continuance. Similarly, in The Florida Bar v. Carter, 410 So.2d 

920 (Fla. 1982), the Respondent therein made derogatory statements 

to a trial court in a Motion to Recuse. In the matter of the -- State 

of Florida v. Calhoon, 102 So.2d 604 (Fla.1958), this Court stated 

"Admitting, therefore, the human weaknesses of judges 
as individuals but affirming our belief in the essen- 
tially of the chastity of the goddess of justice, we 
are impelled to the inescapable notion that any con- 
duct of a lawyer which brings into scorn and disre- 
pute the administration of justice demands condemna- 
tion and the application of appropriate penalties." 

The Court went on to define the actions of the impairment 

of administration of justice as actions which exceed the bounds of 

decency or truth and are aimed at the destruction of public 

confidence in the judicial system as such. 

While theoretically, the concept of administration of 

justice might be broad enough to include such actions as tardiness 

or non-appearance at hearings, the spirit of this section, and the 

case law interpreting it, contemplates behavior which exceeds mere 

negligence, and instead, contemplates actions which contain 

elements of deceit and/or dishonesty. 

As stated by this Court in The Florida Bar v. Pettie, 424 

So.2d 734 (Fla. 1982): 

As for Disciplinary Rule 1-102(A) ( 5 ) ,  conduct preju- 
dicial to the administration of iustice, The Bar 
likewise argues that engaging in illegal conduct by 
an officer of the court is ips0 facto conduct preju- 
dicial to the administration of justice.   he ~ a r ,  
however, has failed to cite any case law or other 
authority to substantiate its position and bald 
assertions on its part are not persuasive. One 
definition of "obstructing the administration of 
just ice" defines the term as "hindering witnesses 
from appearing, assaulting process sever [sic], 
influencing jurors, obstructing court orders or crim- 
inal investigations." Black's at 972. The term is 
not so broad as to include all conduct which is ille- 



g a l  b u t  r a t h e r  t h o s e  a c t i v i t i e s  f o r  e x a m p l e ,  m o r e  
d i r e c t l y  a s s o c i a t e d  w i t h  " b r i b e r y  o f  j u r o r s ,  s u b o r n a -  
t i o n  o f  p e r j u r y ,  m i s r e p r e s e n t a t i o n s  t o  a  c o u r t  o r  a n y  
o t h e r  c o n d u c t  w h i c h  u n d e r m i n e s  t h e  l e e i t i m a c v  o f  t h e  
j u d i c i a l  p r o c e s s e s . "  P o l k  v .  S t a t e  ~ a ;  o f   exa as, 374  
F .Supp .  7 8 4 ,  788  (N.D. Tex .  1 9 7 4 ) .  The r e c e n t  c a s e  
o f  a n  a t t o r n e y  t h e a t r i c a l l y  a p p e a r i n g  i n  t h e  c o u r t -  
room o n  a  s t r e t c h e r  d r e s s e d  i n  b e d c l o t h i n g  is a  p r i m e  
e x a m p l e  o f  c o n d u c t  p r e j u d i c i a l  t o  t h e  a d m i n i s t r a t i o n  
o f  j u s t i c e .  S e e  The  F l o r i d a  Bar  v .  B u r n s ,  392 So.2d 
1 3 2 5  ( F l a .  1 9 8 1 ) .  The ~ a r t i c i ~ a t i o n  o f  t h e  resDon-  
d e n t  i n  t h e  f i v e  o v e r t  a b t s  ( i n ; o l v i n g  i m p o r t a t i o n  o f  
f i f t e e n  t h o u s a n d  p o u n d s  o f  m a r i j u a n a )  i s  n o t .  The 
r e f e r e e  was a l s o  i n  e r r o r  i n  h i s  f i n d i n g  o f  g u i l t  o f  
v i o l a t i o n  o f  D i s c i p l i n a r y  R u l e  1 - 1 0 2 ( A ) ( 5 ) .  

A c c o r d i n g l y ,  t h e  f a c t u a l  r e c o r d  o f  n o n - a p p e a r a n c e  a t  a  

P r e - T r  i a l  h e a r i n g  which  r e s u l t e d  i n  a  d i s m i s s a l  w i t h o u t  p r e j u d i c e  

d o e s  n o t  r i s e  t o  t h e  s t a n d a r d  o f  b e h a v i o r  which  is  g e n e r a l l y  

a t t r i b u t e d  t o  i n t e r f e r i n g  w i t h  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e .  T h i s  

i s  p a r t i c u l a r l y  t r u e  i n  t h i s  c a s e ,  w h e r e  t h e  R e s p o n d e n t  h a d  

t e r m i n a t e d  h e r  p r i v a t e  p r a c t i c e ,  u n d e r t a k e n  a  S t a f f  A t t o r n e y  

p o s i t i o n  a s  a  l e g a l  s e r v i c e s  l a w y e r ,  and  a g r e e d  t o  c o m p l e t e  t h e  

r e p r e s e n t a t i o n  o f  t h e  c l i e n t  on  a  p r o  b o n o  b a s i s  s o l e l y  t o  p r e c l u d e  

t h e  c l i e n t  f r o m  b e i n g  u n r e p r e s e n t e d  i n  p e n d i n g  l i t i g a t i o n .  

A l t h o u g h  t h e  c o n t i n u a t i o n  o f  t h e  l i t i g a t i o n  d i d  n o t  t a k e  p l a c e  a s  

i n i t i a l l y  c o n t e m p l a t e d  b y  t h e  R e s p o n d e n t ,  h e r  e f f o r t s  t o  r e m a i n  

i n v o l v e d  o n  t h e  b e h a l f  o f  a n  i n d i g e n t  c l i e n t  f o r  n o  m o n e t a r y  

b e n e f i t  d o e s  n o t  c o n f o r m  w i t h  t h e  s u g g e s t i o n  t h a t  a n  u l t i m a t e  

n o n - a p p e a r a n c e  r e v e r t s  t h i s  o t h e r w i s e  a d m i r a b l e  e f f o r t  i n t o  c o n d u c t  

w h i c h  i n t e r f e r e s  w i t h  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e .  

V THE REFEREE ERRED IN FINDING RESPONDENT GUILTY OF 

VIOLATING DR 1-102(A)  (6), CONDUCT WHICH REFLECTS ON THE FITNESS TO 

PRACTICE LAW. 

T h e  R e s p o n d e n t  r e s p e c t f u l l y  s u g g e s t s  t h a t  t h e  r e c o r d  is  
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e n t i r e l y  d e v o i d  o f  f a c t s  which  r e f l e c t  t h a t  t h e  n o n - a p p e a r a n c e  a t  

t h i s  P r e - T r i a l  i n  a n y  way r e f l e c t s  o n  h e r  o v e r a l l  f i t n e s s  t o  

p r a c t i c e  l a w .  The c a s e  which i s  t h e  r e s u l t  o f  t h i s  Bar  C o m p l a i n t  

was a  c i v i l  a c t i o n  which was i n s t i t u t e d  p r i o r  t o  h e r  a s s o c i a t i o n  

w i t h  G u l f c o a s t  L e g a l  S e r v i c e s .  S h e  r e m a i n e d  i n v o l v e d  i n  t h e  c a s e  

s o l e l y  t o  accommodate  a n  i n d i g e n t  c l i e n t ,  and h a s  n o t  e n g a g e d  i n  

t h e  p r i v a t e  p r a c t i c e  o f  l a w  s i n c e  h e r  a s s o c i a t i o n  w i t h  G u l f c o a s t .  

I n d e e d ,  o n e  o f  h e r  m o t i v a t i n g  f a c t o r s  i n  moving i n t o  l e g a l  s e r v i c e s  

was h e r  acknowledgment  t h a t  h e r  t e n d e n c y  t o  a s s i s t  p o o r  p e o p l e  who 

c o u l d  n o t  a f f o r d  l i t i g a t i o n  was n o t  c o n d u c i v e  t o  a  s u c c e s s f u l  

p r i v a t e  p r a c t i c e .  The Supreme C o u r t  o f  F l o r i d a ,  i n  The  F l o r i d a  Bar  

v .  H o t a l i n g ,  4 5 4  So.2d 555 ( F l a .  1 9 8 4 ) ,  r e c o g n i z e d  t h a t  a n  

i n a b i l i t y  t o  t u r n  down c l i e n t s  f r o m  l o w e r  e c o n o m i c  l e v e l s  a c t e d  a s  

a  m i t i g a t i n g  f a c t o r  i n  B a r  m a t t e r s .  S i g n i f i c a n t l y ,  when r e f l e c t i n g  

o n  t h e  i s o l a t e d  i n c i d e n t  t h a t  s t e m e d  f r o m  a  c i v i l  a c t i o n  p r i o r  t o  

a s s o c i a t i o n  w i t h  l e g a l  s e r v i c e s ,  and h e r  r e c o r d  o f  commitment t o  

t h e  l e g a l  s e r v i c e s  p r o g r a m  i n  a b s e n c e  o f  o t h e r  Bar  C o m p l a i n t s  o r  

p r o b l e m s ,  i t  i s  r e s p e c t f u l l y  s u g g e s t e d  t h a t  h e r  o v e r a l l  f i t n e s s  t o  

p r a c t i c e  l a w  c a n n o t  f a i r l y  b e  q u e s t i o n e d  b y  a n  a d m i t t e d  m i s t a k e n  

n o n - a p p e a r a n c e  a t  a  P r e - T r  i a l  C o n f e r e n c e .  

I n  c o m p a r i n g  b e h a v i o r  which  c o u r t s  h a v e  r e v i e w e d  c o n d u c t  

w h i c h  a d v e r s e l y  r e f l e c t s  on t h e  f i t n e s s  t o  p r a c t i c e  l a w ,  t h e  

n a t u r e  o f  R e s p o n d e n t ' s  i n f r a c t i o n  s i m p l y  d o e s  n o t  r i s e  t o  t h a t  

l e v e l .  F o r  e x a m p l e ,  i n  The F l o r i d a  B a r  v .  R o u t h ,  414  So.2d 1 0 2 3  

( F l a .  1 9 8 2 ) ,  t h e  b e h a v i o r  i n v o l v e d  f i l i n g  a  f a l s e  A f f i d a v i t  i n  a  

j u d i c i a l  p r o c e e d i n g  a n d  s h o o t i n g  i n t o  a n  u n o c c u p i e d  v e h i c l e .  S e e  
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a l s o ,  The  F l o r i d a  B a r  v .  B a l l ,  46 So.2d 459  ( F l a .  1 9 8 1 ) ,  

( i n t e n t i o n a l l y  and u n j u s t i f i a b l y  a t t e m p t i n g  t o  i n j u r e  c l i e n t s  i n  a n  

a d o p t i o n  p r o c e e d i n g s ) ,  T h e  F l o r i d a  B a r  v .  Morris, 4 5 2  So.2d 545 

( F l a .  1 9 8 4 )  e n t e r i n g  i n t o  b u s i n e s s  t r a n s a c t i o n s  w i t h  c l i e n t  w i t h  

d i f f e r i n g  i n t e r e s t  w i t h o u t  f u l l  d i s c l o s u r e ,  T h e  F l o r i d a  B a r  v .  

H a w k i n s ,  4 5 0  So.2d 4 8 3  ( F l a .  1 9 8 4 ) ,  c o n d u c t  i n v o l v i n g  

m i s r e p r e s e n t a t i o n ,  T h e  F l o r i d a  Bar  v .  L a n c a s t e r  , 4 4 8  So.2d 1 0 1 9  

( F l a .  1 9 8 4 ) ,  c o n d u c t  i n v o l v i n g  l a c k  o f  c a n d o r ,  F l o r i d a  B a r  v .  

H a r d e n ,  4 4 8  So.2d 1017 ( F l a .  1 9 8 4 ) ,  m i s u s i n g  t r u s t  f u n d s  and  

e n g a g i n g  p r o p e r  t r u s t  a c c o u n t i n g ,  T h e  F l o r i d a  Bar  v .  M a r t e l l ,  446 

So.2d 1 0 5 8  ( F l a .  1 9 8 4 ) ,  k n o w i n g l y  and u n l a w f u l l y  h i r i n g  a  d e t e c t i v e  

t o  c a u s e  p h y s i c a l  i n j u r y  t o  a n  i n d i v i d u a l ,  and T h e  F l o r i d a  -- B a r  v .  

McKenzie ,  432 So.2d 566  ( F l a .  1 9 8 3 ) ,  which  i n v o l v e s  v a r i e s  a c t i o n s  

o f  n e g l e c t  a n d  t h e  r e t e n t i o n  o f  c l i e n t s  f u n d s  w i t h o u t  a n  e x p r e s s  

f e e  a g r e e m e n t .  

I n  a l l ,  t h e  u n d e r s i g n e d  c o u n s e l  c o u l d  l o c a t e  n o  r e p o r t e d  

c a s e d  w h i c h  h e l d  t h a t  a n  i s o l a t e d  a c t  o f  s i n g l e  n e g l e c t  c o n s t i t u t e d  

a  v i o l a t i o n  o f  DR-1-102(A) ( 6 ) ,  and a s  s u c h ,  t h e  R e f e r e e ' s  

r e c o m m e n d a t i o n  o f  t h i s  f i n d i n g  i s  u n w a r r a n t e d  b a s e d  o n  t h e  f a c t s  i n  

t h e  r e c o r d .  The  R e s p o n d e n t  h a s  b e e n  a  member o f  t h e  B a r  s i n c e  

1 9 7 6 ,  h a s  o p e r a t e d  u n d e r  a n  i n t e n s e  l e g a l  s e r v i c e s / l i t i g a t i o n  c a s e  

l o a d ,  o n  b e h a l f  o f  i n d i g e n t  c l i e n t s  f a c t i n g  d i f f i c u l t  p r o b l e m s ,  and 

h a s  n e v e r  b e e n  s u e d  f o r  m a l p r a c t i c e  or h a d  a n y  r e c o r d  o f  B a r  

p r o c e e d i n g s .  A c c o r d i n g l y ,  i t  is u n f a i r  a n d  u n w a r r a n t e d  t o  c o n c l u d e  

t h a t  a n  i s o l s t a t e d  n o n - a p p e a r a n c e  a t  a  h e a r i n g  i n  a n y  way r e f l e c t s  

o n  t h i s  a t t o r n e y s '  o v e r a l l  a b i l i t y  t o  p r a c t i c e  l a w .  



6 .  THE REFEREE ERRED IN FINDING RESPONDENT GUILTY OF 

VIOLATIONS DR 7-101(A)(2)  INTENTIONAL FAILURE TO CARRY-OUT A 

CONTRACT OR EMPLOYMENT. 

The r e c o r d  i s  devo id  o f  f a c t s  t h a t  i n d i c a t e  t h a t  t h e  

c l i e n t  c o u l d  r e a s o n a b l y  h a v e  u n d e r s t o o d  t h a t  t h e  Respondent  would 

pay f o r  t r a n s p o r t a t i o n  t o  T a l l a h a s s e e  f rom h e r  own f u n d s  and 

o t h e r w i s e  c o n t i n u e  t h e  l i t i g a t i o n  t h r o u g h  i t s  t e r m i n a t  i o n  

r e g a r d l e s s  o f  a d d i t i o n a l  c o n t r i b u t i o n s  f rom t h e  c l i e n t ,  and a c c o r -  

d i n q l y ,  a  f i n d i n g  t h a t  t h e  non-appea rance  a t  t h e  P r e - T r i a l  Confe r -  

e n c e  v i o l a t e d  any  employment c o n t r a c t  w i t h  t h e  c l i e n t  i s  unwar ran t -  

ed on  t h e  f a c t s  b e f o r e  t h e  R e f e r e e ,  b e c a u s e  t h e  r e c o r d  d o e s  n o t  

r e f l e c t  t h e  s c o p e  o f  t h e  employment c o n t r a c t  and i t  c a n n o t  f a i r l y  

b e  d e d u c t e d  t h a t  Respondent  had e n t e r e d  a  c o n t r a c t  which r e q u i r e d  

Respondent  t o  advance  t r a v e l  c o s t s ,  and more i m p o r t a n t l y ,  t h e  

r e c o r d  i s  d e v o i d  o f  any  f a c t s  which s u p p o r t  t h e  n e c e s s a r y  e l e m e n t s  

o f  i n t e n t  which seems t o  h a v e  been o v e r l o o k e d  by t h e  R e f e r e e .  

To s u p p o r t  a  f i n d i n g  o f  i n t e n t  t o  b r e a c h  t h e  c o n t r a c t ,  

t h e  r e c o r d  must  show f a c t s  which can  f a i r l y  s u p p o r t  t h a t  

c o n c l u s i o n .  I n  d i s c u s s i n g  i n t e n t i o n  i n  c r i m i n a l  l aw ,  t h i s  C o u r t  

h a s  h e l d  ". . . t h e r e  can  b e  n o  i n t e n t  t o  commit a n  u n l a w f u l  a c t  when 

t h e  u n d e r l y i n g  c o n d u c t  c o n s t i t u t e s  c u l p a b l e  n e g l i g e n c e  ," T a y l o r  v.  

S t a t e ,  4 4  So.2d 9 3 1  ( F l a .  1 9 8 4 ) .  

T h e r e  a r e  no f a c t s  which e s t a b l i s h  t h a t  Respondent  

i n t e n t  i o n a l l y  b r e a c h e d  t h e  c o n t r a c t ,  and t h e r e f o r ,  t h e  R e f e r e e  

e r r e d  i n  f i n d i n g  a  v i o l a t  i on  o f  DR 7-101(A) ( 2 ) .  I n d e e d ,  i n  l i g h t  
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o f  t h e  c i r c u m s t a n c e s ,  t h e  s u g g e s t i o n  t h a t  t h i s  n o n - a p p e a r a n c e  is  a n  

i n t e n t i o n a l  b r e a c h  o f  c o n t r a c t  is t o t a l l y  u n j u s t i f i e d .  Of 

p a r t i c u l a r  n o t e  i s  t h e  f a c t  t h a t  t h e  R e f e r e e ' s  r e p o r t  c o m p l e t e l y  

i g n o r e s  t h e  e l e m e n t  o f  i n t e n t ,  which  i s  n e c e s s a r y  u n d e r  DR 7 - 1 0 1 ,  

and t h e r e  i s  n o  f i n d i n g  o f  f a c t  which  s u p p o r t s  a  f i n d i n g  o f  

i n t e n t .  

V I I  THE REFEREE ERRED IN FINDING RESPONDENT GUILTY OF 

VIOLATING DR 7 - 1 0 1 ( A ) ( 3 ) ,  PREJlJDICE OR DAMAGE TO CLIENT. 

T h e  R e s p o n d e n t  a c k n o w l e d g e s  t h a t  t h e  d i s m i s s a l  o f  t h e  

C o m p l a i n t  w i t h o u t  p r e j u d i c e  would c o n s t i t u t e  some t h e o r e t i c a l  

p r e j u d i c e  t o  t h e  c l i e n t  i n  t h e  n e c e s s i t y  t o  pay  a d d i t i o n a l  f i l i n g  

f e e s  and d e l a y  i n  b r i n g i n g  t h e  m a t t e r  t o  T r i a l .  However ,  t h e r e  was 

n o  e v i d e n c e  o f  s u b s t a n t i v e  p r e j u d i c e  o r  damage t o  t h e  c l i e n t ,  s i n c e  

t h e  n e g l i g e n c e  which  was t h e  s u b j e c t  o f  t h e  c i v i l  a c t i o n  o c c u r e d  

s o m e t i m e  b e t w e e n  1979  a n d  1 9 8 0 ,  t h e r e  e x i s t e d  n o  p r o c e d u r a l  b a r ,  



s u c h  a s  t h e  S t a t u t e  o f  L i m i t a t i o n s ,  f r o m  i m m e d i a t e l y  r e f i l i n g  t h e  

a c t  i o n .  I n d e e d ,  t h e  c l i e n t  f i l e d  h e r  Ba r  C o m p l a i n t  a g a i n s t  

R e s p o n d e n t  p r i o r  t o  t h e  e x p i r a t i o n  o f  t h e  S t a t u t e  o f  L i m i t a t i o n s .  

T h e r e  i s  t h e  p o s s i b l i t y  t h a t  t h e  d i s m i s s a l  was n o t  i n  h e r  c l i e n t ' s  

i n t e r e s t ,  b u t ,  t h e  d i s m i s s a l  i n  n o  way a f f e c t e d  h e r  s u b s t a n t i v e  

a b i l i t y  t o  l i t i g a t e  h e r  c l a i m  a g a i n s t  t h e  D e f e n d a n t  had s h e  c h o s e n  

t o  r e f i l e  and p r o c e e d  t o  j udgmen t .  W h i l e  a c k n o w l e d g i n g  t h e  f a c t  

t h a t  i t  was u n f o r t u n a t e  t h a t  t h e  m a t t e r  was d i s m i s s e d  a t  t h e  

P r e - T r i a l  s t a g e ,  t h e  R e s p o n d e n t  r e s p e c t f u l l y  s u g g e s t s  t h a t  t o  

a t t r i b u t e  a n y  i n t e n t i o n a l  damage t o  t h e  R e s p o n d e n t  is  p a r t i c u l a r l y  

u n f a i r  s i n c e  s h e  s t a y e d  i n v o l v e d  o n  a  p ro -bono  b a s i s  f o r  no  

p e r s o n a l  g a i n  o r  i n v o l v e m e n t  s o l e l y  t o  accommodate  t h e  c l i e n t  and 

a t t e m p t  t o  a s s i s t  a  c l i e n t  who s h e  p e r c e i v e d  would b e  o t h e r w i s e  

l e f t  w i t h o u t  a n  a t t o r n e y  d u e  t o  h e r  f i n a n c i a l  s i t u a t i o n .  The r e c o r d  

i s  b a r r e n  o f  a n y  f a c t  shown by c l e a r  and  c o n v i n c i n g  e v i d e n c e  t h a t  

t h e  c l i e n t  would h a v e  p r e v a i l e d  i n  t h e  c a s e ,  and c o l l e c t e d  any  

r e s u l t i n g  j udgmen t .  A c c o r d i n g l y ,  t h e  f i n d i n g  t h a t  t h e  R e s p o n d e n t  

c a u s e d  i n t e n t i o n a l  damage o r  p r e j u d i c e  t o  t h e  c l i e n t  is  s p e c u l a -  

t i v e ,  a t  b e s t ,  and n o t  s u p p o r t e d  by c l e a r  and  c o n v i n c i n g  e v i d e n c e .  

A g a i n ,  DR 7-101 r e q u i r e s  a  showing  o f  i n t e n t ,  and t h e  f i n d i n g s  o f  

f a c t  and t h e  R e f e r e e s  r e p o r t  a r e  s i l e n t  on t h i s  e l e m e n t .  

V I I I  THE REFEREE ERRED IN FINDING THE RESPONDENT GUILTY 

OF A VIOLATION OF DR 6 - l O l ( A ) ( 3 )  NEGLECT OF A LEGAL MATTER. 

T h i s  C o u r t  h a s  r e c o g n i z e d  t h a t  s i m p l e  n e g l e c t  is  

i n s u f f i c i e n t  t o  w a r r a n t  a  f i n d i n g  o f  a  v i o l a t i o n  o f  DR 6 - 1 0 1 ( A ) ( 3 ) ,  

and  i n d e e d  h a s  p r e v i o u s l y  e x o n e r a t e d  o t h e r  a t t o r n e y s  f o r  a c t i o n s  - 
more  e g r e g i o u s  t h a n  t h o s e  o f  t h i s  R e s p o n d e n t .  



I n  The  F l o r i d a  B a r  v .  N e a l e ,  384  So.2d 1 2 6 4  ( F l a .  1 9 8 0 ) ,  

t h e  a t t o r n e y  had i n t e n t  i o n a l l y  d i s m i s s e d  a  c a s e  u n d e r  t h e  m i s t a k e n  

b e l i e f  t h a t  i t  c o u l d  b e  r e f i l e d  w i t h  a  p u n i t i v e  damage c o u n t .  

However ,  t h e  S t a t u t e  o f  L i m i t a t i o n s  had  e x p i r e d ,  and t h e  c l i e n t ' s  

s u b s e q u e n t  l a w s u i t  was d i s m i s s e d .  

T h i s  C o u r t ,  i n  f i n d i n g  t h a t  t h e  a t t o r n e y ' s  n e g l e c t  d i d  n o t  

c o n s t i t u t e  t h e  t y p e  o f  n e g l e c t  c o n t e m p l a t e d  by  DR 6 - 1 0 1 ( A ) ( 3 ) ;  

s t a t e d ;  

T h e  power t o  d i s b a r  or s u s p e n d  a  member o f  t h e  l e g a l  
p r o f e s s i o n  i s  n o t  a n  a r b i t r a r y  o n e  t o  b e  e x e r c i s e d  
l i g h t l y ,  or  w i t h  e i t h e r  p a s s i o n  o r  p r e j u d i c e .  Such  
power s h o u l d  b e  e x e r c i s e d  o n l y  i n  a  c l e a r  c a s e  f o r  
w e i g h t y  r e a s o n s  a n d  o n  c l e a r  - p r o o f .  S t a t e  ex  r e l .  
The  F l o r i d a  B a r  v .  B a s s ,  1 0 6  So.2d 7 7  ( F l a .  1 9 5 8 ) .  

T h e r e  is  a  f i n e  l i n e  b e t w e e n  s i m p l e  n e g l i g e n c e  by  a n  
a t t o r n e y  and v i o l a t i o n  o f  Canon 6  t h a t  s h o u l d  l e a d  t o  
d i s c i p l i n e .  The  r i g h t s  o f  c l i e n t s  s h o u l d  b e  z e a l o u s l y  
g u a r d e d  by  t h e  b a r ,  b u t  c a r e  s h o l d  b e  t a k e n  t o  a v o i d  
t h e  u s e  o f  d i s c i p l i n a r y  a c t i o n  u d n e r  Canon 6  a s  a  s u b -  
s t i t u t e  f o r  what  is  e s s e n t i a l l y  a  m a l p r a c t i c e  a c t i o n .  

N e a l e  had  p r e p a r e d  t o  g o  t o  t r i a l  o n  h i s  o r i g i n a l  com- 
p l a i n t .  L a t e  i n  t h e  p r o c e e d i n g  h e  d i s c o v e r e d  a  t h e o r y  
upon which  h e  m i g h t  h a v e  o b t a i n e d  a  l a r g e r  r e c o v e r  f o r  
h i s  c l i e n t  b u t  t h e n  made t h e  m i s t a k e  o f  d i s m i s s i n g  t h e  
a c t i o n .  H i s  c o n d u c t  m i g h t  wel l  b e  t h e  b a s i s  o f  a  
n e g l i g e n c e  a c t i o n  a g a i n s t  h i m ,  b u t ,  i n  o u r  m i n d s ,  i t  
i s  i n s u f f i c i e n t  t o  w a r r a n t  a  d i s c i p l i n a r y  a c t i o n .  

We t h e r e f o r e  r e j ec t  t h e  r e c o m m e n d a t i o n s  o f  b o t h  t h e  
r e f e r e e  and  t h e  b a r  a n d  d i s m i s s  t h e  c h a r g e s  a g a i n s t  
t h e  r e s p o n d e n t .  I d .  a t  1 2 6 5 .  

S i m i l a r l y ,  i n  The F l o r i d a  B a r  v. Nemec, 390  So.2d 1 1 9 0  
( F l a .  1 9 8 0 ) ,  t h i s  C o u r t  r e v i e w e d  t h e  a d m i t t e d  n e g l e c t  o f  a n  a t t o r n e y  
w h i c h  r e s u l t e d  i n  t h e  d i s m i s s a l  o f  a  c a s e  w i t h  p r e j u d i c e .    his 
C o u r t  s t a t e d  i n  t h a t  c a s e ,  

E v e n  t h o u g h  
t h e  S t a t u t e  
a n d  p o s s i b l  
a c t i o n ,  t h e  

t h e  r e s p o n d e n t  o v e r l o o k e d  or  m i s c o n s t r u e d  
o f  L i m i t a t i o n s  and  was t h e r e b y  n e g l i g e n t ,  
.y  s u b j e c t e d  h i m s e l f  t o  a  m a l p r a c t i c e  

f a c t s  o f  t h i s  c a s e  d o  n o t  a p p e a r  o f  
s u f f i c i e n t  m a g n i t u d e  t o  w a r r a n t  c o n v i c t i o n -  o f  a n  
e t h i c a l  v i o l a t i o n  u n d e r  Canon 6 .  - I d ,  a t  1 1 9 1 .  



The C o u r t  h a s  r e c o g n i z e d  t h a t  p e r f e c t i o n  is n o t  r e q u i r e d  

by t h e  Code ,  and some f o r m s  o f  n e g l e c t  d o  n o t ,  i n  and  o f  

t h e m s e l v e s ,  c o n s t i t u t e  Code v i o l a t i o n s .  The n o n - a p p e a r a n c e  o f  a n  

a t t o r n e y  which  r e s u l t e d  i n  a  d i s m i s s a l  w i t h o u t  p r e j u d i c e  c a n n o t  

r e a s o n a b l y  b e  a r g u e d  t o  e x c e e d  by d e g r e e  t h e  n e g l i g e n c e  o f  t h e  

a t t o r n e y s  i n  N e a l e  and  Nemec, which  r e s u l t e d  i n  d i s m i s s a l  w i t h  

p r e j u d i c e ,  and t h e r e f o r e ,  t h e  r e c o r d  i s  d e v o i d  o f  c l e a r  and 

c o n v i n c i n g  e v i d e n c e  t h a t  t h i s  R e s p o n d e n t  v i o l a t e d  DR 6-101(A) (3 ) .  



SUMMARY REGARDING ALLEGED DR VIOLATIONS 

A s  s t a t e d  i n  R u l e  1 1 . 0 2 ( 3 ) ( A )  o f  t h e  I n t e g r a t i o n  R u l e  of  

t h e  F l o r i d a  B a r ,  

( 3 )  Moral  Conduct .  

( a )  S t a n d a r d s .  The s t a n d a r d s  of p r o f e s s i o n a l  
c o n d u c t  t o  b e  o b s e r v e d  by members o f  t h e  Bar a r e  n o t  
l i m i t e d  t o  t h e  o b s e r v a n c e  o f  r u l e s  and a v o i d a n c e  o f  
p r o h i b i t i v e  a c t s ,  and t h e  e n u m e r a t i o n  h e r e i n  of  
c e r t a i n  c a t e g o r e i s  of  mi sconduc t  a s  c o n s t i t u t i n g  
g r o u n d s  f o r  d i s c i p l i n e  s h a l l  n o t  b e  deemed t o  b e  
a l l -  i n c l u s i v e  n o r  s h a l l  t h e  f a i l u r e  t o  s p e c i f y  any 
p a r t i c u l a r  a c t  o f  mi sconduc t  b e  c o n s t r u e d  a s  
t o l e r a n c e  t h e r e o f .  The commission by a  l awyer  o f  any 
a c t  c o n t r a r y  t o  h o n e s t y ,  j u s t i c e ,  o r  good m o r a l s ,  
whe the r  t h e  a c t  i s  commit ted  i n  t h e  c o u r s e  o f  h i s  
r e l a t i o n s  a s  an a t t o r n e y  o r  o t h e r w i s e ,  whe the r  
commit ted w i t h i n  o r  o u t s i d e  t h e  S t a t e  o f  F l o r i d a ,  and 
whe the r  o r  n o t  t h e  a c t  is a  f e l o n y  o r  misdemeanor ,  
c o n s t i t u t e s  a  c a u s e  f o r  d i s c i p l i n e .  

The a c t i o n s  o f  t h e  Respondent  h e r e i n  c a n n o t  f a i r l y  b e  

p o r t r a y e d  a s  b e i n g  c o n t r a r y  t o  h o n e s t y ,  j u s t i c e ,  o r  good m o r a l s ,  

which t h e  I n t e g r a t i o n  R u l e  c o n t e m p l a t e s  a s  c a u s e  f o r  d i s c i p l i n e .  

Absent  t h e s e  f a c t o r s ,  t h e  R e s p o n d e n t ' s  b e h a v i o r  f a l l s  w i t h i n  t h e  

t o l e r a b l e  v a r i a t i o n  from p e r f e c t  i o n  which h a s  p r e v i o u s l y  been 

r e c o g n i z e d  by t h i s  C o u r t  a s  n o t  w a r r a n t i n g  d i s c l i p l i n e .  

A c c o r d i n g l y ,  t h e  r e p o r t  o f  t h e  R e f e r e e  f i n d i n g  v i o l a t i o n s  

o f  t h e  P r o f e s s i o n a l  Code was e r r o n e o u s ,  u n l a w f u l ,  and u n j u s t i f i e d ,  

and  t h e r e f o r e ,  t h i s  C o u r t  s h o u l d  r e j e c t  t h a t  r e p o r t  and d i s m i s s  t h e  

p e n d i n g  a c t  i o n .  

The Recommended D i s c i p l i n e  i s  Unwarran ted .  

The R e f e r e e  recommended d i s c i p l i n e  a s  f o l l o w s :  (A 

P u b l i c  r e p r i m a n d ,  (B) R e s t i t u t i o n  o f  $250 .00  i n  a t t o r n e y s '  f e e s ,  



(C) R e s t i t u t i o n  o f  t h e  amount o f  $ 3 4 5 . 0 0  i n  a u t o  r e p a i r s ,  w h i c h  

were t h e  s u b j e c t  m a t t e r  o f  t h e  C o m p l a i n t ,  ( D )  E i g h t e e n  m o n t h s  

p r o b a t i o n  u n d e r  t h e  s u p e r v i s i o n  o f  a n  a t t o r n e y ,  ( E )  and payment  o f  

c o s t s  o f  p r o c e e d i n g s  i n  t h e  amount  o f  $938 .17 .  

T h e  n o n - a p p e a r a n c e  o f  R e s p o n d e n t  a t  a  P r e - T r  i a l  

C o n f e r e n c e  and  h e r  a s s u m p t i o n  t h a t  t h e  t r i a l  c o u r t  would  t a k e  n o  

a d v e r s e  a c t i o n ,  i n  l i g h t  o f  h e r  p r e v i o u s  r e c o r d  o f  good  c o n d u c t  and  

i n  l i g h t  o f  t h e  o b v i o u s  good  i n t e n t i o n s  o f  t h e  R e s p o n d e n t  i n  

r e m a i n i n g  i n v o l v e d  i n  t h i s  m a t t e r  o n  a  p r o  bono  b a s i s ,  i f  i t  r i ses  

t o  t h e  l e v e l  o f  a  Code v i o l a t i o n ,  j u s t i f i e s  p u n i s h m e n t  n o t  t o  

e x c e e d  r e s t i t u t i o n  o f  t h e  i n i t i a l  f i l i n g  f e e  and  l e g a l  f e e s  i n  t h e  

amount  o f  $ 2 5 0 . 0 0  a n d  a  p r i v a t e  r e p r i m a n d .  

T h e  R e s p o n d e n t  h a s  b e e n  a n  a c t i v e  S t a f f  A t t o r n e y  f o r  

G u l f c o a s t  L e g a l  S e r v i c e s  s i n c e  J u n e  3 0 ,  1 9 8 0 .  I n  t h a t  c a p a c i t y ,  

s h e  h a s  a p p e a r e d  a s  c o u n s e l  f o r  h u n d r e d s  o f  i n d i g e n t  c l i e n t s  a t  a  

s a l a r y  l e v e l  c o n s i d e r a b l y  l o w e r  t h a n  t h e  a v e r a g e  income o f  members 

o f  t h e  B a r  o f  h e r  a g e  a n d  e x p e r i e n c e .  I t  was t h e  same  d r i v i n g  

f o r c e  t h a t  l e d  h e r  t o  l e g a l  s e r v i c e s  which  a l s o  k e p t  h e r  i n v o l v e d  

i n  t h i s  c a s e  f o r  n o  p e c u n i a r y  g a i n  t o  a t t e m p t  t o  p r e s e r v e  t h e  

r i g h t s  o f  a n  i n d i v i d u a l  who c o u l d  n o t  a f f o r d  a l t e r n a t e  c o u n s e l  o r  

c o s t s  o f  t r a n s p o r a t i o n  o r  l i t i g a t i o n .  However ill a d v i s e d ,  

R e s p o n d e n t  s u g g e s t s  t h a t  h e r  m o t i v e s ,  c o u p l e d  w i t h  t h e  f a c t  t h a t  

t h e  o n l y  p r e j u d i c e  t o  t h e  c l i e n t  was t h e  n e c e s s i t y  t o  r e f i l e  t h e  

c a s e  d o e s  n o t  w a r r a n t  a  p u b l i c  r e p r i m a n d  and  t h e  c o n c u r r e n t  

e m b a r a s s m e n t  o f  t h i s  a t t o r n e y  and h e r  o r g a n i z a t i o n .  S h e  h a s  had no  

. p r i o r  o r  s u b s e q u e n t  r e c o r d  o f  d i s c i p l i n e ,  h e r  a c t i o n  was n o t  t a k e n  



f o r  p e c u n i a r y  g a i n  o r  i n  a n y  manner  i n t e n t i o n a l l y  d e s i g n e d  t o  

p r e j u d i c e  h e r  c l i e n t .  Her m o t i v e s  were p u r e ,  and a  p u b l i c  

r e p i r m a n d  would n o t  s e r v e  t o  n o t i f y  o t h e r  members o f  t h e  Bar  t h a t  

t h i s  t y p e  o f  a c t i v i t y  is n o t  condoned .  

P u n i s h m e n t  i n  e x c e s s  o f  a  p r i v a t e  r e p r i m a n d  is  u n w a r r a n t -  

e d .  I n  The F l o r i d a  Bar  v s .  R e n d i n a ,  467  So.2d 734 ,  ( 4 t h  D C A ,  

1 9 8 5 ) ,  t h e  C o u r t ,  i n  d i s c u s s i n g  t h e  F i f t h  Amendment a s  i t  r e l a t e d  

t o  Ba r  p r o c e e d i n g s  s t a t e d ,  " ... Bar  d i s c i p l i n a r y  p r o c e e d i n g s  a r e  

r e m e d i a l ,  n o t  p u n i t i v e ;  t h e y  a r e  d e s i g n e d  t o  d e t e r m i n e  t h e  l a w y e r ' s  

f i t n e s s s  t o  p r a c t i c e  so  a s  t o  p r o t e c t  t h e  p u b l i c ,  n o t  t o  p u n i s h  t h e  

l a w y e r  i n  q u e s t i o n . "  

T h i s  c a s e  c i t e s  w i t h  a p p r o v a l  t h e  c a s e  o f  I n  R e  D a l e y ,  

549  F. 2nd 469  ( 7 t h  C i r .  1977 )  which  c i t e d  w i t h  a p p r o v a l  t h e  

f o l l o w i n g  l a n g u a g e  f r o m  I n  R e  E c h e l s ,  430  F. 2nd 3 4 7 ,  349-50  ( 7 t h  

C i r .  1 9 7 0 ) ;  

"Disbarment  and s u s p e n s i o n  p r o c e e d i n g s  a r e  n e i t h e r  
c i v i l  n o r  c r i m i n a l  i n  n a t u r e  b u t  a r e  s p e c i a l  
p r o c e e d i n g s ,  s u i  g e n e r i s ,  and a  r e s u l t  f r o m  t h e  
i n h e r e n t  power o f  C o u r t s  o v e r  t h e i r  o f f i c e r s .  Such 
p r o c e e d i n g s  a r e  n o t  l a w s u i t s  be tween  p a r t i e s  l i t i g a n t  
b u t  r a t h e r  a r e  i n  t h e  n a t u r e  o f  a n  i n q u e s t  o r  i n q u i r y  
a s  t o  t h e  o c n d u c t  o f  t h e  R e s p o n d e n t .  They a r e  n o t  
f o r  t h e  p u r p o s e  o f  p u n i s h m e n t ,  b u t  r a t h e r  s e e k  t o  
d e t e r m i n e  t h e  f i t n e s s  o f  a n  o f f i c e r  o f  t h e  C o u r t  t o  
c o n t i n u e  i n  t h a t  c a p a c i t y  and t o  p r o t e c t  t h e  C o u r t  
and  t h e  p u b l i c  f r om t h e  o f f i c i a l  a d m i n i s t r a t i o n s  o f  
p e r s o n s  u n f i t  t o  p r a c t i c e .  Thus  t h e  r e a l  q u e s t i o n  a t  
i s s u e  i n  a  d i s b a r m e n t  p r o c e e d i n g  is  t h e  p u b l i c  
i n t e r e s t  i n  t h e  a t t o r n e y ' s  r i g h t  t o  c o n t i n u e  t o  
p r a c t i c e  a  p r o f e s s i o n  imbued w i t h  p u b l i c  t r u s t . "  

The R e f e r e e '  s recommendat i o n  g o e s  beyond t h e  a p p r o p r i a t e  

p u n i s h m e n t  and i n d e e d ,  a w a r d s  t h e  c l i e n t  damages  which  were t h e  

s u b j e c t  m a t t e r  o f  t h e  c l i e n t ' s  c o m p l a i n t  w i t h o u t  e i t h e r  a  s u c c e s s f u l  



t e r m i n a t i o n  o f  t h e  c l i e n t ' s  l i t i g a t i o n  o r  a  s h o w i n g  t h a t  t h e  

l a w y e r ' s  a c t i o n  or i n a c t i o n  was t h e  p r o x i m a t e  c a u s e  o f  t h e  damage.  

T h e  award t o  t h e  c l i e n t  o f  a c t u a l  damages  i n  t h e  amount o f  $ 3 4 5 . 0 0  

was a  summary f i n d i n g  t h a t  t h e  R e s p o n d e n t  ' s n o n - a p p e a r a n c e  a t  t h e  

P r e - T r i a l  C o n f e r e n c e  p r e c l u d e d  t h e  c l i e n t  f r o m  o b t a i n i n g  damages  on  

h e r  C o m p l a i n t  a g a i n s t  t h e  D e f e n d a n t ,  and a s  s u c h ,  a d d r e s s e d  a  

m a t t e r  o f  l i a b i l i t y ,  c a u s a t i o n ,  and damages  which  would b e  t h e  

s u b j e c t  o f  a  c i v i l  p r o f e s s i o n a l  m a l p r a c t i c e  a c t i o n  b e t w e e n  t h e  

c l i e n t  and t h e  R e s p o n d e n t .  T h i s  f i n d i n g  i n d e e d  i n d i c a t e d  t h a t  t h i s  

p r o c e e d i n g  t u r n e d  i n t o  a  " l a w s u i t  b e t w e e n  p a r t i e s  l i t i g a n t "  and a  

summary award  o f  l i a b i l i t y  and  damages  w i t h o u t  t h e  c l i e n t  e i n g  a  

p a r t y  t o  t h e  l a w s u i t .  The  e f f e c t  o f  t h i s  i s  t o  t u r n  t h e  F l o r i d a  

B a r  i n t o  a n  a d v o c a t e  o n  b e h a l f  o f  c l i e n t s  i n  c i v i l  m a l p r a c t i c e  

a c t i o n s ,  which  i s  beyond t h e  s c o p e  o f  t h e  r o l e  o f  B a r  C o u n s e l  a n d  

t h e  s c o p e  o f  p u n i s h m e n t  o f  t h e  Supreme C o u r t ,  The  F l o r i d a  Bar  v. 

N e a l e ,  3 8 4  So .2d  1 2 6 4 ,  ( F l a .  1 9 8 0 ) .  

T h e  C a l i f o r n i a  Bar p u b l i s h e s  t h e  f a c t u a l  b a s i s  f o r  

p r i v a t e  r e p r o v a l s  i n  i t s  m o n t h l y  m a g a z i n e .  The C a l i f o r n i a  Lawyer ,  

F e b r u a r y ,  1 9 8 7 ,  p .  6 0 ,  c o n t a i n s  t h e  f o l l o w i n g  d i s c u s s i o n  o f  a  

p r i v a t e  r e p r o v a l  which  was i s s u e d  b y  t h a t  B a r :  

Any a t t o r n e y ,  h i r e d  t o  p r e p a r e  a  W i l l ,  i n c l u d e d  a  
p r o v i s i o n  naming h i m s e l f  a s  r e m a i n d e r m a n  o f  h i s  
c l i e n t ' s  l i f e  e s t a t e .  I n  d o i n g  s o ,  h e  a c q u i r e d  a n  
i n t e r e s t  a d v e r s e  t o  h i s  c l i e n t .  However ,  t h e  c l i e n t  
was a b l e  t o  o b t a i n  new c o u n s e l ,  who s u c c e s s f u l l y  
d e l e t e d  t h e  r e m a i n d e r m a n  p r o v i s i o n  f r o m  h e r  W i l l .  

I n  m i t i g a t i o n ,  t h e  a t t o r n e y  i n c l u d e d  t h e  p r o v i s i o n  t o  
s o l v e  a  t e c h n i c a l  p r o b l e m  r a t h e r  t h a n  i n  a n t i c i p a t i o n  
o f  a n y  p e c u n i a r y  b e n e f i t .  



In a n o t h e r  m a t t e r ,  a f t e r  r e c e i v i n g  an advanced f e e ,  
and a t t o r n e y  f i l e d  a  c i v i l  a c t i o n  compla in t  on beha l f  
of h i s  c l i e n t .  T h e r e a f t e r ,  t h e  a t t o r n e y  abandoned 
t h e  c l i e n t  and f a i l e d  t o  respond t o  h e r  a t t e m p t s  t o  
communicate wi th  him. In a  second m a t t e r ,  t h e  
a t t o r n e y  s i g n e d  a  medica l  l i e n  form on b e h a l f  of h i s  
c l i e n t .  A f t e r  t h e  s e t t l e m e n t  was r e a c h e d ,  he 
d e l i v e r e d  t h e  p roceeds  t o  h i s  c l i e n t  and n e g l e c t e d  t o  
make payment t o  t h e  p h y s i c i a n  p u r s u a n t  t o  t h e  te rms 
of t h e  m e d i c a l  l i e n .  In  m i t i g a t i o n ,  both  p a r t i e s  
r e c e i v e d  t h e  funds  due them from t h e  a t t o r n e y .  A l s o ,  
t h e  a t t o r n e y  had been i n c a p a c i t a t e d  by a  medica l  
c o n d i t i o n .  
The a t t o r n e y  m u s t  p a s s  t h e  P r o f e s s i o n a l  
R e s p o n s i b i l i t y  exam w i t h i n  one y e a r .  

These examples a r e  p r e s e n t e d  s o l e l y  t o  compare t h e  

Responden t ' s  behav io r  i n  f a i l i n g  t o  appear  a t  a  Pre-Tr i a l  

Conference .  The t y p e  of n e g l e c t  appears  t o  be  s u b s t a n t i a l l y  l e s s  

t h a n  t h a t  of  t h e  a t t o r n e y  who on two o c c a s i o n s  abandoned h i s  

c l i e n t s  i n  t h e  a f o r e r e f e r e n c e d  m a t t e r s ,  and a s  s u c h ,  t h e  p u b l i c  

reprimand a p p e a r s  t o  be unduly h a r s h .  

The I n t e g r a t i o n  Rule  of t h e  F l o r i d a  B a r ,  A r t i c l e  11, Rule 

11 .04(6)  ( c )  ( i  i )  , s u p p o r t s  t h i s  p o s i t i o n  wi th  t h e  f o l l o w i n g  

language:  

( i i )  Minor misconduct  f o r  which a  recommendation of 
a  p r i v a t e  reprimand might be  a p p r o p r i a t e  is a  
r e l a t i v e  r a t h e r  t h a n  a  p r e c i s e  term. In  t h e  absence  
of unusual  c i r c u m s t a n c e s  e x p r e s s l y  d e s c r i b e d  i n  
d e t a i l  i n  t h e  g r i e v a n c e  committee r e p o r t ,  misconduct  
s h a l l  n o t  be regarded  a s  minor i f  any of t h e  
f o l l o w i n g  c o n d i t i o n s  e x i s t :  

(A) The accused h a s  been d i s c i p l i n e d  by p r i v a t e  
reprimand more t h a n  once  i n  t h e  p r e c e d i n g  1 0  y e a r s .  

(B) The accused h a s  been d i s c i p l i n e d  by a  measure 
more s e v e r e  t h a n  a  p r i v a t e  reprimand i n  t h e  p a s t  10 
y e a r s .  

(C) The accused is  t h e  s u b j e c t  of  o t h e r  pending 
d i s c i p l i n a r y  p r o c e e d i n g s  a t  t h e  t i m e  of t h e  o r d e r .  



(D) The m i s c o n d u c t  i n v o l v e s  a n y  o f  t h e  f o l l o w i n g :  
d i s h o n e s t y ,  m i s r e p r e s e n t a t  i o n ,  d e c e i t  , f r a u d  , 
c o m m i s s i o n  o f  a  f e l o n y ,  f a i l u r e  t o  a c c o u n t  f o r  money 
o r  p r o p e r t y ,  p e r f o r m a n c e  o f  t h e  o f f e n d i n g  a c t  w i t h  
k n o w l e d g e  and i n t e n t  t h a t  s u c h  would b r e a c h  t h e  
s t a n d a r d s  o f  e t h i c a l  and p r o f e s s i o n a l  c o n d u c t ,  and 
m i s c o n d u c t  s i m i l a r  t o  t h a t  f o r  which  t h e  a c c u s e d  h a s  
b e e n  p r e v i o u s l y  p u n i s h e d .  

T h e  f a c t o r s  o f  P a r a g r a p h s  A ,  B ,  and C  a r e  a d m i t t e d l y  n o t  

a p p l i c a b l e  t o  t h e  R e s p o n d e n t ,  and  h e r  a c t i o n s  d o  n o t  r i s e  t o  t h e  

l e v e l  o f  m i s c o n d u c t  i t e m i z e d  i n  P a r a g r a p h  D .  A c c o r d i n g l y ,  t h e  

a p p r o p r i a t e  d e s c r i p t i o n  o f  h e r  a c t i o n s ,  i f  i t  i s  m i s c o n d u c t ,  i s  

m i n o r  m i s c o n d u c t  and t h e  s u i t a b l e  p u n i s h m e n t  is  a  p r i v a t e  

r e p r  imand . 
T h i s  C o u r t  h a s  a f f i r m e d  t h e  g e n e r a l  p r o p o s i t i o n  t h a t  t h e  

d i s c i p l i n a r y  p e n a l t i e s  s h o u l d  b e  f a i r  t o  t h e  R e s p o n d e n t  f o r  

p u n i s h i n g  him f o r  m i s c o n d u c t  w h i l e  e n c o u r a g i n g  r e h a b i l i t a t i o n .  

I n d e e d ,  i n  l i g h t  o f  t h e  R e s p o n d e n t ' s  l e g a l  s e r v i c e s  a c t i v i t i e s ,  a n  

a p p r o p r i a t e  c a s e  f o r  r e v i e w  i s  t h e  F l o r i d a  B a r  v .  N e a l e ,  372 So .2d  

8 9  ( F l a .  1 9 7 9 ) ,  i n  which  t h e  C o u r t  r e v i e w e d  t h e  s i t u a t i o n  o f  a  

R e s p o n d e n t  who t o o k  a d v a n t a g e  o f  a  i s t u a t i o n  i n v o l v i n g  h i s  c l i e n t ' s  

r e a l  e s t a t e  f o r  h i s  p e r s o n a l  g a i n .  T h e  R e f e r e e  i n  t h e  m a t t e r  

recommended a  p r i v a t e  r e p r i m a n d ,  and  t h e  S u r p r e m e  C o u r t  imposed a  

h a r s h e r  p e n a l t y  d u e  t o  t h e  i n t e n t i o n a l  n a t u r e  o f  t h e  b r e a c h  f o r  t h e  

p e c u n i a r y  g a i n  o f  t h e  a t t o r n e y  t h r o u g h  s e l f  d e a l i n g .  I n  t h i s  

m a t t e r ,  t h e  C o u r t  s t a t e d :  

A d i s c i p l i n a r y  p e n a l t y  m u s t  b e  f a i r  t o  s o c i e t y  and  
p r o t e c t  i t  f r o m  t h e  u n w o r t h y  w h i l e  n o t  d e n y i n g  t h e  
p u b l i c  t h e  s e r v i c e s  o f  a  q u a l i f i e d  l a w y e r  b y  a n  u n d l y  
h a r s h  d i s c i p l i n e .  I t  m u s t  b e  f a i r  t o  R e s p o n d e n t  by 
p u n i s h i n g  h i m  f o r  t h e  m i s c o n d u c t  w h i l e  a t  t h e  same 
t i m e  e n c o u r a g i n g  r e h a b i l i t y  and  i t  s h o u l d  b e  s e v e r  
enough  t o  d e t e r  o t h e r s  f r o m  s i m i l a r  m i s c o n d u c t .  



E i g h t e e n  Months  P r o b a t i o n  u n d e r  t h e  s u p e r v i s i o n  o f  a n  

A t t o r n e y  . The o t h e r w i s e  u n b l e m i s h e d  r e c o r d  o f  t h e  R e s p o n d e n t  and 

t h e  c i r c u m s t a n c e s  o f  h e r  n o n - a p p e a r a n c e  a t  a n  o u t - o f - t o w n  c o u r t  d o  

n o t  i n d i c a t e  t h a t  t h e  R e s p o n d e n t  is  i n  n e e d  o f  d i r e c t  s u p e r v i s i o n  

f o r  o n e  a n d  o n e - h a l f  y e a r s .  The R e s p o n d e n t  h a s  b e e n  p r a c t i c i n g  l a w  

s i n c e  1 9 7 6 ,  h a s  h a d  n o  c i v i l  m a l p r a c t i c e  a c t i o n s  o r  o t h e r  Bar  

p r o c e e d i n g s  b r o u g h t  a g a i n s t  h e r ,  and h a s  b e e n  i n  a c t i v e  l i t i g a t i o n  

d u r i n g  t h i s  p e r i o d  o f  t i m e .  I f  h e r  c a p a c i t y  was s u c h  t h a t  s h e  was 

i n  n e e d  o f  a c t i v e  s u p e r v i s i o n ,  h e r  many y e a r s  a t  t h e  B a r ,  c o u p l e d  

w i t h  a n  e x t r e m e l y  b u r d e n s o m e  c a s e  l o a d  f o r  i n d i g e n t  c l i e n t s  i n  

d i f f i c u l t  l i t g a t  i o n  would h a v e  p r o d u c e d  more  t h a n  t h i s  s i n g l e ,  

i s o l a t e d  i n c i d e n t .  

T h e  R e s p o n d e n t  is p r e s e n t l y  o p e r a t i n g  i n  a  l e g a l  

e n v i r o n m e n t  o f  c h e c k s  and  b a l a n c e s  w h e r e  h e r  work i s  r e g u l a r l y  

r e v i e w e d  b y  a n  E x e c u t i v e  D i r e c t o r  and a  Managing A t t o r n e y ,  and t h e  

i n p u t  o f  o t h e r  a t t o r n e y s  i s  r e g u l a r l y  a v a i l a b l e .  T h u s ,  t h e r e  i s  

a l r e a d y  d i r e c t  s u p e r v i s i o n  i n  p l a c e  o v e r  h e r  c a s e  l o a d .  

A c c o r d i n g l y ,  t h e  a d d i t i o n  o f  a n  a d d i t i o n a l  m o n i t o r  would s e r v e  n o  

p u r p o s e ,  and i n d e e d  w i l l  h i n d e r  t h e  a d m i n i s t r a t i o n  o f  t h e  l e g a l  

s e r v i c e s  p r o g r a m  w i t h  d e l a y ,  w i l l  e m b a r a s s  t h e  R e s p o n d e n t  b e f o r e  

h e r  c o - w o r k e r s ,  a s s o c i a t e s ,  and s t a f f ;  a n d  w i l l  s e r v e  t o  i n h i b i t  

t h e  d e l i v e r y  o f  l e g a l  s e r v i c e s  t o  t h e  p o o r .  



SUMMARY 

The  Supreme C o u r t  is n o t  bound by  t h e  ~ e f e r e e ' s  

r e c o m m e n d a t i o n s ,  The  F l o r i d a  Bar  v. Weave r ,  356 So.2d 797 ( F l a .  

1 9 7 8 ) ,  and f o r  t h e  f o r e g o i n g  r e a s o n s ,  t h e  R e s p o n d e n t  r e s p e c t f u l l y  

r e q u e s t s  t h i s  C o u r t  t o  e x e r c i s e  i t s  d i s c r e t i o n  and  re jec t  t h e  

f i n d i n g s  o f  f a c t  and  r ecommenda t i ons  o f  t h e  R e f e r e e ,  and  e n t e r  a  

judgment  d i s m i s s i n g  t h e  C o m p l a i n t  and  t h i s  p r o c e e d i n g .  
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