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REPLY ARGUHEN!l! 

I. THE COMPLAINANT'S BRIEF FAILS TO CONTROVERT THE 
RESPONDENT'S ARGUMENT THAT THE REFEREE ERRED I N  A FINDING OF 
FACT THAT THE RESPONDENT'S NON-APPEARANCE AT A MOTION TO 
VACATE DEFAULT RESULTED I N  AN ORDER TO VACATE DEFAULT. 

The R e f e r e e ,  i n  i t s  r e p o r t ,  F ind ing  I I ( c )  found a s  

f o l l o w s :  

T h a t  on August 26, 1980, a  h e a r i n g  was se t  on a 
cause on a  Motion t o  Vacate t h e  D e f a u l t  o f  which 
h e a r i n g  t h e  Respondent f a i l e d  t o  a t t e n d ,  r e s u l t i n g  
i n  an  Order Vaca t ing  D e f a u l t  be ing  e n t e r e d .  

The s o l e  and e x c l u s i v e  f a c t  upon which is  t h e  

f i n d i n g  was based ,  a s  conf i rmed by t h e  B r i e f  f o r  t h e  F l o r i d a  

Bar,  was from a Reques t  f o r  Admission t h a t  s t a t e s  a s  

fo l lows :  

1. You f a i l e d  t o  a t t e n d  t h e  h e a r i n g  on t h e  Motion 
t o  Vaca te  D e f a u l t ,  and Order Vaca t ing  D e f a u l t  was 
i s s u e d  September 2, 1980. 

The B r i e f  o f  t h e  F l o r i d a  Bar no where s t a t es  any 

f a c t s  o t h e r  t h a n  t h e  Reques t  f o r  Admissions of  F a c t  upon 

which t o  base  f i n d i n g  I I ( C ) ,  due t o  t h e  l a c k  of  t h e  e lement  

o f  c a u s a t i o n  t o  s u p p o r t  t h e  f i n d i n g s  t h a t  Respondent ' s  Non- 

Appearance r e s u l t e d  i n  v a c a t i n g  t h e  D e f a u l t  Judgment. A s  

s t a t e d  i n  t h e  Responden t ' s  b r i e f ,  t h e  F l o r i d a  Bar h a s  t h e  

burden of  proof  by t h e  p r e s e n t a t i o n  of  c l e a r  and conv inc ing  

e v i d e n c e  of  a l l  e l e m e n t s  of  i t s  c a s e ,  The F l o r i d a  Bar v. 

McCain, 361 So.2d 700 ( F l a .  1 9 7 8 ) ,  and t h e r e  a r e  i n s u f -  

f i c i e n t  f a c t s  i n  f o r  t h e  p r e s e n t  r e c o r d  t o  conclude  t h a t  t h e  

Respondent caused t h e  d e f a u l t  t o  be v a c a t e d .  



11. THE COMPLAINANT'S BRIEF FAILS TO CONTROVERT 
THE RESPONDENT'S ARGUMENT THAT THE REFEREE ERRED I N  FINDING 
THAT THE RESPONDENT SET THE CASE FOR TRIAL MAY 1 8 ,  1 9 8 1 ,  AND 
THE RESPONDENT SET THE PRE-TRIAL CONFERENCE FOR APRIL 22,  
1981 .  

The F l o r i d a  B a r  t a k e s  t h e  p o s i t i o n  t h a t  I s s u e  I1 o f  

t h e  R e s p o n d e n t '  s B r i e f  d o e s  n o t  a c c u r a t e l y  p a r a p h r a s e  t h e  

R e f e r e e ' s  f i n d i n g  o f  f a c t .  

F i n d i n g  o f  F a c t  I1 ( b )  s t a t e s  a s  f o l l o w s :  

T h a t  R e s p o n d e n t  s e t  t h e  case f o r  t r i a l  May 1 8 ,  
1 9 8 1 ,  w i t h  t h e  P r e - T r i a l  C o n f e r e n c e  se t  f o r  A p r i l  
2 2 ,  1981 .  

The F l o r i d a  B a r  t a k e s  t h e  p o s i t i o n  t h a t  t h i s  is  n o t  

a f i n d i n g  t h a t  t h e  R e s p o n d e n t  s e t  t h e  P r e - T r i a l  C o n f e r e n c e  

o f  A p r i l  22 ,  1 9 8 1 ,  b u t  is l i m i t e d  t o  a f i n d i n g  t h a t  t h e  

R e s p o n d e n t  set  t h e  May 1 8 ,  1 9 8 1 ,  T r i a l  d a t e .  

R e g a r d l e s s  o f  t h e  i n t e r p r e t a t i o n  o f  t h i s  F i n d i n g  o f  

0 F a c t ,  t h e  C o u r t  o r d e r  e n t e r e d  by  t h e  H o n o r a b l e  J o h n  A. Rudd, 

w h i c h  is q u o t e d  a t  l e n g t h  i n  t h e  B r i e f  f o r  t h e  F l o r i d a  B a r ,  

c l e a r l y  s t a t e s  t h a t  t h e  T r i a l  C o u r t  s e t  t h e  P r e - T r i a l  

C o n f e r e n c e  d a t e ,  a n d  t h e  R e q u e s t  f o r  A d m i s s i o n s  a d d  n o t h i n g  

t o  c o n t r o v e r t  t h i s .  

The F l o r i d a  B a r  s i m p l y  c a n n o t  p r o d u c e  a n y  f a c t s  t o  

s u p p o r t  a f i n d i n g  t h a t  t h e  R e s p o n d e n t  se t  t h e  T r i a l  d a t e ,  

a n d  t h e  R e f e r e e ' s  f i n d i n g  o f  f a c t  i n  t h i s  r e g a r d  is  

t h e r e f o r e  w i t h o u t  a f a c t u a l  b a s i s .  S h e  m e r e l y  f i l e d  a 

r e q u e s t  t h a t  t h e  matter b e  s e t  fo r  t r i a l ,  a n d  had  n o t h i n g  t o  

d o  w i t h  t h e  a c t u a l  s e l e c t i o n  o f  t h e  d a t e s  o n  t h e  b a s i s  o f  

t h e  r e c o r d .  



111. THE FLORIDA BAR FAILS TO CONTROVERT THE B R I E F  
OF RESPONDENT I N  ITS ARGUMENT THAT THE REFEREE 
ERRED I N  F I N D I N G  THAT THE DISMISSAL OF THE 
CASE WITHOUT PREJUDICE RESULTED I N  INTENTIONAL 
DAMAGE TO THE CLIENT.  

The Flor ida  Bar, i n  i t s  Br ie f ,  confirms and under- 

scores  the f a c t  t h a t  the Flor ida  Bar has i n s t i t u t e d  a  

proceeding t h a t  e f f e c t i v e l y  turned i n t o  a  summary malprac- 

t i c e  a c t i o n  and is unable t o  e x h i b i t  any ac tua l  damage, a s  

opposed t o  t h e o r e t i c a l  damage, t o  the  c l i e n t .  More 

importantly,  the  Flor ida  Bar is y e t  unable t o  e x h i b i t  a  

f a c t u a l  b a s i s  t o  show t h a t  the  element of i n t e n t  was present  

i n  the i n s t a n t  s i t u a t i o n .  

A s  s t a t e d  i n  Respondent's Br ie f ,  i t  is c l e a r  t h a t  

the  c l i e n t  could have been t h e o r e t i c a l l y  damaged due t o  the  

d i smissa l  without prejudice.  I n  l i g h t  of the  uncontroverted 

f a c t s  a t  both the  t r i a l  l e v e l  and the Bar Proceedings, t h a t  

the  Defendant was going through a l i q u i d a t i o n  and was, i n  

a l l  p robab i l i ty ,  uncol lec table ,  the re  was a l s o  a  p o s s i b i l i t y  

t h a t  a  d ismissa l  without pre judice  minimized damage t o  the  

c l i e n t  due t o  t h e  savings of add i t iona l  l i t i g a t i o n  expenses. 

I t  is f o r  t h i s  reason t h a t  the  Flor ida  Bar m u s t  be 

ab le  t o  po in t  t o  some f a c t s  which e x h i b i t  ac tua l  damage, a s  

opposed t o  specula t ive  damages based on the  assumption t h a t  

any P l a i n t i f f  t h a t  sues someone is not  only going t o  win a  

case ,  but  i t  is going t o  c o l l e c t  a  judgment. The f a c t  t h a t  

the  Flor ida  Bar has seen f i t  t o  s e t  f o r t h  the e n t i r e  

complaint i n  the  c i v i l  a c t i o n  with the  presumption t h a t  

these  a l l e g a t i o n s  would have been accepted by a  t r i a l  cour t  



and damages awarded u n d e r s c o r e s  t h e  f a l l a c y  o f  t h e  B a r ' s  

a rgument .  T h i s  is t h e  t y p e  o f  damage which is n o t  

a p p r o p r i a t e l y  t h e  s u b j e c t  o f  Bar P r o c e e d i n g s ,  b u t  is 

a p p r o p r i a t e l y  t h e  s u b j e c t  o f  a  c i v i l  m a l p r a c t i c e  a c t i o n .  

On Page 8 ,  P a r a g r a p h  B .  o f  t h e  B r i e f  f o r  t h e  

Compla inan t ,  a  se r ies  o f  f a c t s  a r e  s e t  f o r t h  w i t h  no 

i n d i c a t i o n  o f  t h e  f a c t u a l  b a s i s  f o r  t h e  a l l e g a t i o n s  by 

c i t a t i o n s  t o  t h e  r e c o r d .  The F l o r i d a  Bar makes t h e  

s t a t e m e n t  t h a t ,  " D e s p i t e  r e s p o n d e n t ' s  knowledge o f  t h e  

f i n a n c i a l  and e m o t i o n a l  c o s t s  t o  h e r  c l i e n t ,  . ..", w i t h o u t  

s t a t i n g  e x a c t l y  where t h e r e  is a f a c t u a l  b a s i s  t o  show: 

1. T h a t  t h e r e  was a  f i n a n c i a l  c o s t  t o  t h e  c l i e n t ;  

2. T h a t  t h e r e  was an e m o t i o n a l  c o s t  t o  t h e  c l i e n t ;  

3.  T h a t  t h e  r e s p o n d e n t  had any knowledge o f  e i t h e r  

t h e  f i n a n c i a l  o r  e m o t i o n a l  c o s t s .  

I n  a d d i t i o n ,  t h e  e n t i r e  l i t a n y  o f  a l l e g a t i o n s  is 

u n s u p p o r t e d  by f a c t s  i n  t h e  r e c o r d  and i s  n o t  l i s t e d  i n  t h e  

Compla in t  a g a i n s t  t h e  Respondent  a s  a  b a s i s  f o r  t h e  a l l e g e d  

d i s c i p l i n a r y  Code v i o l a t i o n s .  The Compla in t  is l i m i t e d  

s o l e l y  t o  t h e  non-appearance a t  t h e  Motion t o  V a c a t e  D e f a u l t  

and t h e  P r e - T r i a l .  The r ema in ing  a l l e g a t i o n s  i n  t h e  ~ r i e f  

o f  t h e  F l o r i d a  Bar o f  misconduc t  a r e  i r r e l e v a n t  t o  t h e  i s s u e  

o f  whe the r  t h e  R e p o r t  o f  t h e  R e f e r e e  is w a r r a n t e d  based  on  

t h e  Compla in t  and t h e  e v i d e n c e  p r e s e n t e d  by t h e  Compla inan t  

i n  s u p p o r t  o f  t h a t  Compla in t .  



A review o f  t h e  f a c t s  b e f o r e  t h e  R e f e r e e  i n d i c a t e s  

a  comple te  absence  of  any ev idence  of  i n t e n t ,  and o n l y  a  

s p e c u l a t i o n  a s  t o  damage. T h i s  showing is i n s u f f i c i e n t  t o  

s u p p o r t  t h e  R e f e r e e ' s  f i n d i n g  of f a c t ,  and t h e  r e p o r t  of  t h e  

R e f e r e e  shou ld  t h e r e f o r e  be r e j e c t e d .  

I V .  THE B R I E F  OF THE COMPLAINANT FAILS TO 
CONTROVERT THE ARGUMENT OF THE RESPONDENT THAT THE REFEREE 
ERRED I N  F I N D I N G  VIOLATION OF DR1-102- ( A )  ( 5 )  (CONDUCT 
PREJUDICIAL TO THE ADMINISTRATION OF JUSTICE. 

The b r i e f  f o r  t h e  Complainant  f a i l s  t o  se t  f o r t h  a  

f a c t u a l  b a s i s  t o  e s t a b l i s h  t h a t  t h e  Respondent ' s  behav io r  

c o n s t i t u t e s  conduct  p r e j u d i c i a l  t o  t h e  a d m i n i s t r a t i o n  of 

j u s t i c e .  

A s  s e t  f o r t h  i n  t h e  Responden t ' s  b r i e f ,  t h i s  Cour t  

h a s  h e l d  t h a t  a  v i o l a t i o n  of t h e  Code s e c t i o n  r e q u i r e s  a  

showing of behav io r  on t h e  l e v e l  of h i n d e r i n g  w i t n e s s e s  from 

a p p e a r i n g ,  a s s a u l t i n g  p r o c e s s  s e v e r s ,  i n f l u e n c i n g  j u r o r s ,  

o b s t r u c t i n g  c o u r t  o r d e r s  o r  c r i m i n a l  i n v e s t i g a t i o n s ,  b r i b e r y  

of  j u r o r s ,  s u b o r d i n a n t i o n  of p e r j u r y ,  m i s r e p r e s e n t a t i o n s  t o  

a  c o u r t  o r  any o t h e r  conduct  which undermines t h e  l e g i t i m a c y  

of  t h e  j u d i c i a l  p r o c e s s .  The F l o r i d a  Bar v. P e t t i e ,  424 

So.2d 734 ( F l a .  1 9 8 2 ) .  

T h i s  Cour t  h a s  h e l d  t h a t  a n  a t t o r n e y  a p p e a r i n g  i n  

Cour t  on a  s t r e t c h e r  d r e s s e d  i n  b e d c l o t h i n g  is i n  v i o l a t i o n  

o f  t h i s  s e c t i o n ,  The F l o r i d a  Bar v. Burns,  392 So.2d 1325 

( F l a .  1981) .  

H y p o t h e t i c a l l y ,  a  lawyer who is u n i n t e n t i o n a l l y  

-5- 



l a t e  f o r  a h e a r i n g  e x h i b i t s  conduct  p r e j u d i c i a l  t o  t h e  

a d m i n i s t r a t i o n  of j u s t i c e .  A c o u r t  docke t  backs  up, l a w y e r s  

a r e  l e f t  w a i t i n g ,  and t h e  a d m i n i s t r a t i o n  of  j u s t i c e  is  

d e l a y e d .  However, t h i s  type  of  behav io r  would g e n e r a l l y  be 

condoned a s  a  t o l e r a b l e  d e v i a t i o n  from p e r f e c t i o n  n o t  

c o n s t i t u t i n g  a  d i s c i p l i n a r y  code v i o l a t i o n .  Somewhere on a  

continuum between t h e  h y p o t h e t i c a l  b e h a v i o r ,  and a p p e a r i n g  

i n  a  courtroom on a  s t r e t c h e r ,  is t h e  behav io r  of  t h i s  

Respondent.  

There a r e  no r e p o r t e d  F l o r i d a  c a s e s  which 

unders igned  c o u n s e l  h a s  l o c a t e d ,  a s  s e t  f o r t h  i n  t h e  b r i e f ,  

t h a t  have h e l d  t h a t  behav io r  less onerous  t h a t  t h i s  i n a c t i o n  

of  Respondent c o n s t i t u t e s  a  v i o l a t i o n  of  DR 1-102 ( A )  (5) . 
The F l o r i d a  Bar h a s  c i t e d  no c a s e s  t o  t h e  c o n t r a r y .  

I f  t h e  Respondent is g u i l t y  o f  a  v i o l a t i o n  of  t h i s  

s e c t i o n ,  t h i s  behav io r  would be t h e  l e a s t  onerous  behav io r  

which h a s  been h e l d  t o  v i o l a t e  t h i s  s e c t i o n ,  and a s  such ,  

would c o n s t i t u t e  t h e  minium s t a n d a r d  of  behav io r .  The i s s u e  

p r e s e n t e d  t o  t h e  Cour t  is  whether  t h i s  conduc t ,  i n  l i g h t  of  

a l l  t h e  c i r c u m s t a n c e s ,  is  a  v i o l a t i o n  of  t h i s  s e c t i o n .  I n  

l i g h t  of  t h e  d e f i n i t i o n a l  s t a n d a r d  embraced by t h i s  C o u r t ,  

and t h e  p r i o r  c a s e s ,  i t  a p p e a r s  t h a t  some e lement  of  

undermining t h e  l e g i t i m a c y  of  t h e  j u d i c i a l  p r o c e s s  is 

n e c e s s a r y ,  and t h e  i n s t a n t  c a s e  p r e s e n t s  a n  absence  of  t h i s  

e l ement .  For t h i s  r e a s o n ,  t h e  Respondent s u b m i t s  t h a t  h e r  

behav io r  was n o t  s u f f i c i e n t l y  onerous  a s  t o  c o n s t i t u t e  a  

v i o l a t i o n  of t h i s  s e c t i o n ,  and t h e  i n t e r f e r e n c e  w i t h  t h e  



a d m i n i s t r a t i o n  of j u s t i c e  which r e s u l t s  from t h e  

non-appearance a t  a  P r e - t r i a l  is  i n s u f f i c i e n t  t o  w a r r a n t  a  

v i o l a t i o n  of t h i s  Code S e c t i o n .  

V. THE B R I E F  OF COMPLAINANT DOES NOT CONTROVERT 
THE RESPONDENT'S ARGUMENT THAT THE REFEREE ERRED I N  F I N D I N G  
RESPONDENT GUILTY OF VIOLATING DR 1 -102(A)(6)  (CONDUCT W H I C H  
ADVERSELY REFLECTS ON A FITNESS OF PRACTICE OF LAW. 

I n  t h e  Responden t ' s  B r i e f  on Pages 16 t o  1 7 ,  t h e  

Respondent s e t s  f o r t h  e i g h t  c a s e s  d e c i d e d  by t h i s  Cour t  i n  

which t h i s  Cour t  found t h a t  t h e  behav io r  of  t h e  s u b j e c t  

a t t o r n e y s  was such t h a t  DR 1-102(A) (6 )  was v i o l a t e d .  The 

F l o r i d a  Bar h a s  c i t e d  no c a s e s  t o  s u p p o r t  i t s  ba ld  a s s e r t i o n  

t h a t  t h e  Respondent ' s  a c t i o n s  a d v e r s e l y  r e f l e c t  on he r  

f i t n e s s  t o  p r a c t i c e  law, o r  i n  any manner a t t e m p t e d  t o  r e b u t  

t h e  Respondent '  s argument t h a t  t h e  Responden t ' s  behav io r  

-. 
canno t  be compared t o  t h e  c a s e s  s e t  f o r t h  on Pages 16 and 17 - of  t h e  B r i e f .  

Of p a r t i c u l a r  n o t e  is t h e  f a c t  t h a t  t h e  F l o r i d a  Bar 

s u g g e s t s  t h a t  t h i s  Cour t  t a k e  i n t o  c o n s i d e r a t i o n  t h e  

Respondent ' s  non-appearance a t  Bar p r o c e e d i n g s  t o  s u p p o r t  

t h i s  f i n d i n g  o f  g u i l t .  The Complaint  c h a r g i n g  h e r  w i t h  

v i o l a t i n g  DR 1-102(A)(6)  does  n o t  a l l e g e  t h a t  he r  

non-appearance a t  Bar p r o c e e d i n g s  was a  f a c t u a l  b a s i s  f o r  

t h i s  cha rge .  Somewhere th rough  t h i s  p r o c e s s ,  t h e  R e f e r e e ,  

and t h e  F l o r i d a  Bar seems t o  have become more concerned w i t h  

t h e  f a c t  t h a t  t h e  Respondent d i d  n o t  p a r t i c i p a t e  i n  Bar 

p r o c e e d i n g s  t h a n  w i t h  t h e  Complaint  and t h e  f a c t s  produced 

t o  s u p p o r t  t h e  s u b s t a n t i v e  a l l e g a t i o n s  of  t h a t  compla in t .  



T h i s  is conf i rmed  by t h e  s t a t e m e n t  of  f a c t s  which t h e  

F l o r i d a  Bar  h a s  s e t  f o r t h ,  w i t h  no  c i t a t i o n s  t o  t h e  r e c o r d ,  

i n  which t h e  p o i n t  i n  a l m o s t  e v e r y  p a r a g r a p h  is a  l a c k  o f  

r e s p o n s e  o r  i nvo lvemen t  o f  t h e  Respondent  i n  Bar  G r i e v a n c e  

p r o c e e d i n g s .  

The Respondent  was n o t  cha rged  w i t h  t h e s e  f a c t s  i n  

t h e  Compla in t ,  and a s  s u c h ,  t h e  F l o r i d a  Bar c a n n o t  p o i n t  t o  

b e h a v i o r  which is i r r e l e v a n t  t o  t h e  f a c t u a l  a l l e g a t i o n s  o f  

t h e  Compla in t  t o  s u p p o r t  a  f i n d i n g  o f  g u i l t .  

The Respondent  had a b s o l u t e l y  no a f f i r m a t i v e  

o b l i g a t i o n  t o  become a c t i v e l y  i n v o l v e d  i n  Bar  G r i e v a n c e  

p r o c e e d i n g s .  I n  no way c a n  t h e  non invo lvemen t  o f  t h e  

Respondent  be  u t i l i z e d  t o  s u p p o r t  t h e  f a c t u a l  f i n d i n g  o f  a  

c o d e  v i o l a t i o n  i n  l i e u  o f  p r o o f  o f  t h e  v i o l a t i o n  s e t  f o r t h  

i n  t h e  Compla in t .  

The Respondent  s u b m i t s  t h a t  i t  is v i t a l  t o  t h e  

i n t e g r i t y  o f  t h e  Bar D i s c i p l i n a r y  P r o c e e d i n g s  t h a t  t h i s  

C o u r t  i n s u r e  t h a t  a  R e f e r e e ' s  f i n d i n g  is t h e  r e s u l t  o f  f a c t s  

p r e s e n t e d  by t h e  F l o r i d a  which a r e  r e l e v a n t  t o  t h e  Compla in t  

l o d g e d  a g a i n s t  a n  a t t o r n e y ,  and n o t  t h e  r e s u l t  o f  t h e  

a t t o r n e y ' s  non invo lvemen t  i n  t h e  Bar p r o c e e d i n g s .  The 

r e c o r d  p r e s e n t e d  t o  t h e  R e f e r e e  i n d i c a t e s  t h a t  t h i s  a t t o r n e y  

d i d  n o t  a p p e a r  a t  a  P r e - t r  i a l  Confe rence .  T h e r e  is  

a d m i t t e d l y  no e v i d e n c e  t h a t  t h e  R e s p o n d e n t ' s  b e h a v i o r  is on 

t h e  l e v e l  o f  t h e  b e h a v i o r  e x h i b i t e d  by a t t o r n e y s  i n  c a s e s  

c i t e d  on Pages  16 and 17  o f  t h e  R e s p o n d e n t ' s  B r i e f ,  and i t  

is u n f a i r  and unwar ran ted  t o  s u g g e s t  t h a t  h e r  non-appearance  



a t  t h i s  P r e - t r i a l  Conference r e f l e c t s  on t h i s  a t t o r n e y ' s  

o v e r a l l  a b i l i t y  or f i t n e s s  t o  p r a c t i c e  law. There a r e  

simply no f a c t s  t o  support  the  Referee 's  f ind ing ,  and a s  

such, the  Referee 's  r epor t  on t h i s  Count m u s t  be r e j e c t e d .  

V I .  THE B R I E F  OF THE COMPLAINANT DOES NOT 
CONTROVERT RESPONDENT'S ARGUMENT THAT THE REFEREE ERRED I N  
F I N D I N G  RESPONDENT G U I L T Y  OF DR 7-1 01 ( A )  ( 2 )  ( INTENTIONAL 
FAILURE TO CARRY THE CONTRACT OF EMPLOYMENT. 

The Brief  of the Complainant f a i l s  t o  address  the  

argument s e t  f o r t h  i n  the  Respondent's Brief on Pages 18 

through 1 9  t h a t  the  record f a i l s  t o  r e f l e c t  t h e  scope of t h e  

con t rac t  of employment, and i n  add i t ion ,  t h a t  t h i s  

Respondent i n t e n t i o n a l l y  f a i l e d  t o  c a r r y  ou t  t h a t  con t rac t .  

Again, on Page 11 of the  Brief f o r  F lor ida  Bar, the  

Flor ida  Bar r epea t s  a l i t a n y  of a l l e g a t i o n s  which a r e  

i r r e l e v a n t  t o  the  Complaint f i l e d  aga ins t  t h i s  a t to rney ,  and 

not based on the record,  suggesting t h a t  the f a c t  t h a t  she 

did not r e f i l e  a  complaint a f t e r  d i smissa l ,  d id  not  appeal 

the  lower Cour t ' s  d i smissa l ,  d id  not withdraw from the  case ,  

and did not n o t i f y  the  c l i e n t  of the passage of S t a t u t e  of 

Limi ta t ions ,  suppor ts  the Referee 's  f inding t h a t  she 

i n t e n t i o n a l l y  f a i l e d  t o  c a r r y  out  a  c o n t r a c t  of employment. 

The f a c t u a l  a l l e g a t i o n s  i n  the  Complaint a g a i n s t  

t h e  Respondent, i n  no way charged the  Respondent with the  

a l l e g a t i o n s  on Page 11. Moreover, the  Flor ida Bar does not 

c i t e  t o  the  record where these  f a c t s  were before the  

Referee, and a s  such, these a l l e g a t i o n s  have abso lu te ly  

nothing t o  do with the  quest ion of whether the  Referee had a  



s u f f i c i e n t  f a c t u a l  b a s i s  t o  f i n d  t h a t  t h e  Responden t  

i n t e n t i o n a l l y  f a i l e d  t o  c a r r y  o u t  a  c o n t r a c t  o f  employment.  

I n  o r d e r  t o  s u p p o r t  a  f i n d i n g  f o r  a  v i o l a t i o n  o f  

t h i s  s e c t i o n ,  t h e  F l o r i d a  Bar  mus t  show t h e  f o l l o w i n g  

e l e m e n t s :  

1. T h a t  t h e r e  was a  c o n t r a c t  be tween  a n  a t t o r n e y  

and a  c l i e n t ,  and t h e  n a t u r e  and s c o p e  o f  t h e  c o n t r a c t .  

2. T h a t  t h e  a t t o r n e y  f a i l e d  t o  c a r r y  o u t  t h e  

c o n t r a c t  o f  employment.  

3 .  T h a t  t h e  a t t o r n e y ' s  f a i l u r e  was i n t e n t i o n a l .  

The two e l e m e n t s  which were l a c k i n g  i n  t h e  

p r e s e n t a t i o n  o f  e v i d e n c e  on t h i s  Count  a r e  (1) t h e  s c o p e  o f  

t h e  c o n t r a c t ,  and  ( 2 )  t h e  i n t e n t i o n a l  f a i l u r e  t o  c a r r y  o u t  

t h e  c o n t r a c t .  T h e r e  is no  e v i d e n c e  t o  s u g g e s t  t h a t  i t  was 

t h e  R e s p o n d e n t ' s  o b l i g a t i o n  t o  fund  and a d v a n c e  t r a v e l  

e x p e n s e s  t o  p u r s u e  t h i s  l i t i g a t i o n  a s  p a r t  o f  h e r  c o n t r a c t  

o f  employment,  a n d  i f  i t  was,  w h e t h e r  t h e  a t t o r n e y  knew o r  

r e a l i z e d  i t  was and  t h e r e b y  i n t e n t i o n a l l y  b r e a c h e d  t h e  

c o n t r a c t  by n o t  comply ing  w i t h  t h a t  term o f  t h e  c o n t r a c t .  

I t  is u n f a i r  a n  unwar ran t ed  t o  s u g g e s t  t h a t  t h e  

c l i e n t  i n  t h i s  m a t t e r  s h o u l d  h a v e  r e a s o n a b l y  u n d e r s t o o d  t h a t  

t h e  a t t o r n e y  would fund  c o s t s  o f  l i t i g a t i o n  i n  t h i s  m a t t e r .  

I n  a d d i t i o n ,  t h e r e  a r e  no f a c t s  t h a t  i n d i c a t e  t h e  Respondent  

u n d e r s t o o d  t h e  c o n t r a c t  t o  r e q u i r e  h e r  t o  d o  t h a t ,  and a s  

s u c h ,  t h a t  t h e r e  was a  m e e t i n g  o f  t h e  minds be tween  t h e  

a t t o r n e y  and t h e  c l i e n t  c r e a t i n g  a  c o n t r a c t  on t h i s  i s s u e .  

T h i s  f a c t u a l  e v i d e n c e  is v i t a l  t o  s u p p o r t  t h e  
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p o s i t i o n  of the  Flor ida  Bar, s i n c e  it  cannot show t h a t  the  

Respondent i n t e n t i o n a l l y  breached a  con t rac t  unless  it f i r s t  

shows t h a t  the Respondent knew what the con t rac t  was. The 

Flor ida  Bar f a i l e d  t o  p resen t  the subs tan t ive  evidence 

necessary t o  support  a  v i o l a t i o n  of t h i s  s e c t i o n ,  and f a i l s  

t o  c i t e  any cases  t o  support  i t s  pos i t ion .  Without a  

f a c t u a l  bas i s  t o  support  t h i s  v i o l a t i o n ,  the  Referee ' s  

r e p o r t  m u s t  be r e j ec ted .  

V I  I. THE B R I E F  OF THE FLORIDA BAR FAILS TO 
CONTROVERT THE ARGUMENT OF RESPONDENT THAT THE REFEREE ERRED 
I N  F I N D I N G  THE RESPONDENT GUILTY OF VIOLATION OF DR 
7-101(A) ( 3 )  ( P R E J U D I C E  OR DAMAGE TO THE C L I E N T ) .  

The Respondent's Brief again simply ignores the 

element of i n t e n t  which is required i n  a  v i o l a t i o n  of DR 

7-101 ( A )  (2), and the  element of p re jud ice  or  damage. The 

Flor ida  Bar c i t e s  no cases ,  and simply makes the s ta tement  

t h a t  c e r t a i n  a c t s ,  ". . . a r e  c l e a r l y  p r e j u d i c i a l  t o  her 

c l i e n t  . I 1  

Importantly,  the  Flor ida  Bar at tempts  t o  sugges ts  

t h a t  the Brief of the Respondent admits t h a t  pre judice  was 

caused. 

The Brief of the Respondent c l e a r l y  s e t s  f o r t h  t h a t  

a  d ismissa l  without pre judice  poss ib ly  c o n s t i t u t e s  some 

t h e o r e t i c a l  pre judice ,  but  the Flor ida  Bar m u s t  show t h a t  

t h e  c l i e n t  was a c t u a l l y  prejudiced or damaged, a s  opposed t o  

a  showing t h a t  t h e r e  was some t h e o r e t i c a l  p o s s i b i l i t y  t h a t  

the  c l i e n t  was damaged. A s  s t a t e d  i n  the Respondent's 

b r i e f ,  i t  may well  have been t h a t  the c l i e n t  was b e t t e r  o f f  



w i t h  a  d i s m i s s a l  due t o  t h e  u n c o n t r o v e r t e d  i n d i c a t i o n  t h a t  

a n y  j udgment r e n d e r e d  a g a i n s t  t h e  Defendan t  would p o s s i b l y  

be  u n c o l l e c t a b l e .  A t  t h i s  s t a g e  o f  t h e  p r o c e e d i n g ,  o n e  c a n  

o n l y  s p e c u l a t e  a s  t o  whe the r  o r  n o t  t h e  P l a i n t i f f  i n  t h i s  

c a s e  was p r e j u d i c e d  o r  damaged, and s p e c u l a t i o n  a l o n e  is  

i n s u f f i c i e n t  t o  s u p p o r t  a  f i n d i n g  o f  f a c t  t h a t  t h e  c l i e n t  

was indeed  p r e j u d i c e d  o r  damaged. The F l o r i d a  Bar must  show 

by c l e a r  and c o n v i n c i n g  e v i d e n c e  t h a t  a  c l i e n t  was 

p r e j u d i c e d  o r  damaged, and t h e  s p e c u l a t i v e  a s s u m p t i o n  t h a t  a  

d i s m i s s a l  w i t h o u t  p r e j u d i c e  is a  s u f f i c i e n t  f a c t u a l  b a s i s  t o  

s u p p o r t  t h i s  f i n d i n g  is unwar ran ted .  

A s  i m p o r t a n t l y ,  t h e  F l o r i d a  Bar  a g a i n  t o t a l l y  

i g n o r e s  t h e  e l e m e n t  o f  i n t e n t .  To s u p p o r t  t h i s  DR 

v i o l a t i o n ,  t h e  F l o r i d a  Bar  must  p r e s e n t  e v i d e n c e  t h a t  t h e  

a t t o r n e y  i n t e n t i o n a l l y  damaged t h e  c l i e n t .  I n  i ts  B r i e f  t h e  

F l o r i d a  Bar  no  where  s u g g e s t s  o r  p r o v i d e s  t h e  f a c t s  upon 

which i t  c o n t e n d s  it h a s  shown t h a t  t h i s  Respondent  

i n t e n t i o n a l l y  caused  damaged t o  t h e  c l i e n t .  

The r e c o r d  is  d e v o i d  o f  f a c t s  which s u p p o r t  a  

f i n d i n g  o f  t h e  v i o l a t i o n  o f  t h i s  s e c t i o n ,  t h e  B r i e f  o f  t h e  

F l o r i d a  Ba r  i s  b a r r e n  o f  any i n f o r m a t i o n  t o  t h e  c o n t r a r y ,  

and  a c c o r d i n g l y ,  t h e  R e f e r e e ' s  r e p o r t  o n  t h i s  f i n d i n g  must  

be  r e j e c t e d .  

V I I I .  THE FLORIDA BAR HAS FAILED TO CONTROVERT THE 
RESPONDENT'S ARGUMENT THAT THE REFEREE ERRED I N  FINDING THE 
RESPONDENT GUILTY OF VIOLATION OF DR 6-101(A) ( 3 )  (NEGLECT OF 
A LEGAL MATTER). 

Again ,  w i t h o u t  c i t i n g  a n y  c a s e s  i n  s u p p o r t  o f  i ts  



c o n t e n t i o n ,  t h e  F l o r i d a  Bar makes a n  unsuppor ted  s t a t e m e n t  

t h a t  t h e  Responden t ' s  a c t s ,  ". . . c l e a r l y  show n e g l e c t  of  

her  c l i e n t  . . .'I, Page 12 ,  B r i e f  of  F l o r i d a  Bar. 

A s  p r e s e n t e d  i n  t h e  B r i e f  f o r  Respondent ,  t h e  

q u e s t i o n  is n o t  whether  t h e  Respondent was n e g l i g e n t ,  b u t  

whether  t h e  n e g l i g e n c e  r i s e s  t o  t h e  l e v e l  of  a  d i s c i p l i n a r y  

code v i o l a t i o n .  

I t  is w i t h o u t  d i s p u t e  t h a t  t h i s  Respondent d i d  n o t  

appear  a t  a  P r e - t r i a l  Conference ,  and i t  is w i t h o u t  d i s p u t e  

t h a t  a  T r i a l  Cour t  f i l e d  a n  Order l a b e l i n g  he r  behav io r  a s  

n e g l e c t .  T h a t  is n o t  t h e  i s s u e .  A d e v i a t i o n  from 

p e r f e c t i o n  does  n o t ,  i p s o  f a c t o ,  c o n s t i t u t e  a  v i o l a t i o n  of  

DR 6-101 ( A )  ( 3 ) .  

A s  set  f o r t h  on Pages 21 and 22 of  t h e  Respondent ' s  

B r i e f ,  t h i s  Cour t  h a s  c l e a r l y  embraced t h e  concep t  t h a t  

s i m p l e  n e g l i g e n c e  does  n o t  c o n s t i t u t e  a  d i s c i p l i n a r y  code 

v i o l a t i o n .  A s  s t a t e d  by t h i s  Cour t  i n  F l o r i d a  Bar v. 

Neale ,  384 So.2d 1264 ( F l a .  1 9 8 0 ) ,  "There  is a  f i n e  l i n e  

between s imple  n e g l i g e n c e  by a n  a t t o r n e y  and v i o l a t i o n  of  

Canon 6  t h a t  shou ld  l e a d  t o  d i s c i p l i n e . "  The q u e s t i o n  

p r e s e n t e d  is whether t h i s  Respondent c r o s s e d  t h a t  f i n e  l i n e ,  

and t h e  F l o r i d a  Bar h a s  s t a t e d  no th ing  i n  i t s  b r i e f  t o  

c o n t r o v e r t  t h e  Respondent ' s  argument t h a t  s h e  d i d  no t .  

The Respondent d i d  n o t  a t t e n d  t h e  P r e - t r i a l  

h e a r i n g .  There  is no c i v i l  r u l e  of p rocedure  o r  c a s e  law 

which mandates a  d i s m i s s a l  of  a n  a c t i o n  th rough  non-appear- 

a n c e  a t  a  P r e - T r i a l  h e a r i n g .  I f  t h e  Respondent ' s  non- 



a p p e a r a n c e  a t  this  re-tr i a l  c d e r e n c e  was negligence, the 

.-.. q u e s t i o n  p r e s e n t e d  t o  t h i s  C o u r t  is w h e t h e r  t h e  n e g l i g e n c e  

is o f  a ,  ". . . s u f f i c i e n t  m a g n i t u d e  t o  w a r r a n t  c o n v i c t i o n  

o f  a n  e t h i c a l  v i o l a t i o n  under  Canon 6,", The F l o r i d a  Ba r  v .  

Nemec, 390 So.2d 1190 ,  1 1 9 1  ( F l a .  1 9 8 0 ) .  

The b e h a v i o r  e x h i b i t e d  by t h i s  Responden t  a p p e a r s  

t o  be l e s s  onerous or damaging than the behavior exhibi ted 

i n  Nemec and  Nea le  which  w a s  t o l e r a t e d  by t h i s  C o u r t  a s  

n e g l i g e n c e  n o t  o f  a  s u f f i c i e n t  magn i tude  t o  w a r r a n t  a  

d i s c i p l i n a r y  c o d e  v i o l a t i o n .  

The Florida Bar does not even address the case law 

in  i ts  b r i e f ,  or t h i s  Court 's  determination t h a t  simple 

n e g l i g e n c e  d o e s  n o t  a l w a y s  r i s e  t o  t h e  l e v e l  o f  t h e  

D i s c i p l i n a r y  Code V i o l a t i o n .  The F l o r i d a  Bar  makes 

- absolutely no attempt t o  d i s t ingu ish  these cases,  d i scuss  
r- 

t h i s  issue,  or i n  any way rebut the argument of the 

Respondent. 

A c c o r d i n g l y ,  t h e  B r i e f  f a i l s  t o  c o n t r o v e r t  t h e  

a rgumen t  o f  t h e  Responden t ,  and  f a i l s  t o  se t  f o r t h  f a c t s  

which  exh ib i t  t h a t  the Respondent's were of a g rea te r  

magn i tude  t h a n  t h o s e  o f  Nemec o r  Nea l e  t o  w a r r a n t  and 

j u s t i f y  t h e  r e p o r t  o f  t h e  R e f e r e e .  A c c o r d i n g l y ,  The r e p o r t  

o f  t h e  R e f e r e e  a s  t o  t h i s  Count  mus t  b e  r e j e c t e d .  

I X .  THE FLORIDA BAR HAS FAILED TO CONTROVERT THE 
ARGUMENT OF RESPONDENT THAT THE RECOMMENDED DISCIPLINE I S  
UNWARRANTED. 

On P a g e s  2 3  t h r o u g h  29 o f  t h e  R e s p o n d e n t ' s  B r i e f ,  

t h e  Responden t  se ts  f o r t h  f a c t s  and l aw  t o  s u p p o r t  t h e  
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c o n t e n t i o n  t h a t ,  i f  t h e  Responden t ' s  behav io r  is  a  

d i s c i p l i n a r y  code v i o l a t i o n ,  punishment  i n  e x c e s s  of  a  

p r i v a t e  reprimand and reimbursement  f o r  f e e s  r e c e i v e d  from 

t h e  c l i e n t  is u n f a i r  and unwarranted.  

The F l o r i d a  Bar a g a i n  c i t e s  no c a s e s  which s u p p o r t  

i t s  c o n t e n t i o n  t h a t  t h e  recommended d i s c i p l i n e  is w a r r a n t e d ,  

and indeed ,  makes a  b o l d ,  u n s u b s t a n t i a t e d  a s s e r t i o n  t h a t ,  

"Although a  s h o r t  s u s p e n s i o n  may have been war ran ted  . . .", 
Compla inan t ' s  B r i e f ,  Page 13. The F l o r i d a  Bar does  n o t  even 

a t t e m p t  t o  set  f o r t h  c a s e s  where in  a t t o r n e y s ,  w i t h  no 

h i s t o r y  of  any Bar p r o c e e d i n g s  e x h i b i t i n g  behav io r  e i t h e r  

e q u a l  o r  l e s s  onerous  t o  t h a t  of  Responden t ' s ,  have been 

suspended.  Indeed,  a s  s e t  f o r t h  i n  Respondent ' s  B r i e f  on 

Page 27 t o  28, t h e  a c t s  of  t h e  a t t o r n e y  can  i n  no way be 

r e a d  t o  exceed t h e  l e v e l  o f  minor misconduct .  

I n s t e a d  of p r e s e n t i n g  a  l e g a l  argument i n  s u p p o r t  

o f  t h e  recommended s e n t e n c e ,  t h e  F l o r i d a  Bar t a k e s  t h e  

p o s i t i o n  t h a t  t h e  Respondent e i t h e r  s t i p u l a t e d  o r  ag reed  t o  

s u p e r v i s e d  p r o b a t i o n .  

The F l o r i d a  B a r ' s  r e a d i n g  of  t h e  t r a n s c i p t  s e t  

f o r t h  on i t s  b r i e f  a t  Pages 1 4  t o  1 5  does  n o t  a c c u r a t e l y  

p a r a p h r a s e  o r  c h a r a c t e r i z e  t h e  d i s c u s s i o n .  

The B r i e f  of  t h e  F l o r i d a  s e t s  f o r t h  t h e  f o l l o w i n g  

c o l l o q u y  i n  s u p p o r t  of  i t s  c o n t e n t i o n  t h a t  t h e  Respondent 

"agreed"  t o  s u p e r v i s e d  p r o b a t i o n :  

THE COURT: I s h o u l d  t h i n k  a l s o  somebody on 
p r o b a t i o n ,  t h a t  is some m o t i v a t i o n  t o  be s u r e  you 
d o n ' t  make a n o t h e r  mis take  and no d i l i g e n t l y  
r e p r e s e n t  your c l i e n t .  
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MISS CASTLE: I w o u l d n ' t .  

THE COURT: Whi l e  on  p r o b a t i o n  -- 
MISS CASTLE: I would be  happy  t o  s u b m i t  t h r e e  
names and t h e y  would be  o f  p e o p l e  -- o n e  p e r s o n  i n  
mind who is t h e  C h a i r  o f  t h e  ACL i n  S t .  P e t e r s b u r g  
whom I know, I d o n ' t  have  a p e r s o n a l  r e l a t i o n s h i p  
w i t h  him, h e ' s  been  a l a w y e r  a l o n g  t i m e ,  G a r d n e r  
B e c k e t t ,  I c o u l d  t r y  t o  come up w i t h  t h e  names o f  
two o t h e r  p e o p l e  and  s u b m i t  t h o s e .  I f  you t h i n k  
t h a t  would b e  a p p r o p r i a t e .  I h e s i t a t e  t o  e v e n  p u t  
t h i s  o n  t h e  r e c o r d  b u t  w e  have  had a l o t  o f  
p r o b l e m s  w i t h ,  e s p e c i a l l y  o u r  r e c e i p t i o n i s t  and  t h e  
p e o p l e  t h a t  answer  t h e  t e l e p h o n e .  We've had a l o t  of  
c o m p l a i n t s  and  t h e  p e r s o n  who h a s  been  o u r  
r e c e p t i o n i s t  f o r  a b o u t  t h e  l a s t  two-and-a-half  
y e a r s  is a ,  q u o t e ,  member o f  t h e  c l i e n t  p o p u l a t i o n ,  
and  is j u s t  n o t  r e a l l y  good a b o u t  m e s s a g e s .  We've 
had a l o t  c o m p l a i n t s  f rom p e o p l e ,  e s p e c i a l l y  p e o p l e  
who s a y  t h i s  is  v e r y  i m p o r t a n t ,  t h a t  t h e  m e s s a g e s  
a r e  n o t  g e t t i n g  t h r o u g h ,  and  I j u s t  a p o l o g i z e .  I f  
t h e r e  was any  way I c o u l d  j u s t  g o  back  t o  S q u a r e  
One on t h i s  I would and t h a t ,  you know, c o n d i t i o n a l  
g u i l t y  p l e a  I would c e r t a i n l y  have  d o n e  t h a t  
b e c a u s e  I d i d n ' t  d o  e v e r y t h i n g  I c o u l d  have  a n  
s h o u l d  have  d o n e  on t h e  case. A f t e r  I g o t  i n v o l v e d  
i n  i t ,  saw t h a t  was h a p p e n i n g ,  I s h o u l d  have  t o l d  
t h e  c l i e n t  t o  g e t  a n o t h e r  a t t o r n e y .  

I t  is c lear  t h a t  t h e  C o u r t  i n d i c a t e d  t h a t  he  

t h o u g h t  t h a t  p r o b a t i o n  would be  a p p r o p r i a t e  t o  which  t h e  

Responden t  r e p l i e d ,  "I wouldn '  t." T h e r e a f t e r ,  t h e  

R e s p o n d e n t  v o l u n t e e r e d  s u b m i t  names o f  p e o p l e  i f  t h e  J u d g e  

t h o u g h t  t h a t  would b e  a p p r o p r i a t e .  To c o n c l u d e  o r  a r g u e  

t h a t  t h i s  was a s t i p u l a t i o n  o r  a g r e e m e n t  by t h e  Responden t  

is u n w a r r a n t e d .  I n d e e d ,  a l i t e r a l  r e a d i n g  o f  t h i s  c o l l o q u y  

i n d i c a t e s  t h a t  M i s s  Cas t le  d i s a g r e e d  w i t h  t h e  C o u r t ' s  

t h i n k i n g  b u t  a g r e e d  t o  v o l u n t e e r  names o f  p o t e n t i a l  

p r o b a t i o n  c a n d i d a t e s .  I n  a d d i t i o n ,  t h i s  was n o t  a 

s t i p u l a t e d  d i s p o s i t i o n ,  b u t  a s e n t e n c i n g ,  i n  which  t h e  



R e f e r e e  p r e p a r e d  a  recommendat ion based  on  t h e  f a c t s  

p r e s e n t e d ,  and a c c o r d i n g l y ,  t h e  v i o l a t i o n s  mus t  s u p p o r t  t h e  

punishment .  

The F l o r i d a  B a r ,  h a v i n g  f a i l e d  t o  s e t  f o r t h  any  

c a s e  law o r  a rgumen t  t o  s u b s t a n t i a t e  i ts  p o s i t i o n ,  and  t h e  

r e c o r d  n o t  s u p p o r t i n g  i t s  c o n t e n t i o n  t h a t  t h e  pun i shmen t  was 

a g r e e d  t o  o r  s t i p u l a t e d  by t h e  Respondent ,  h a s  f a i l e d  t o  

r e b u t  t h e  a rgumen t  o f  t h e  Responden t  and t h e  R e f e r e e ' s  

recommendat ion o f  pun i shmen t  s h o u l d  t h e r e f o r e  be r e j e c t e d  by 

t h i s  C o u r t .  



SUMMARY 

I n  r e a d i n g  t h e  B r i e f  o f  t h e  F l o r i d a  Bar a s  a whole,  

i t  is c l e a r  t h a t  t h e  p r o c e e d i n g s  b e f o r e  t h e  R e f e r e e  d i d  n o t  

f o c u s  on  t h e  e l e m e n t s  o f  t h e  c h a r g e s  a g a i n s t  t h i s  Respond- 

e n t ,  and t h e  f a c t s  t o  s u p p o r t  t h e s e  c h a r g e s .  T h i s  is 

underscored  by t h e  f a c t  t h a t  t h e  Bar h a s  c i t e d  - no c a s e s  on 

any i s s u e  p r e s e n t e d  i n  t h i s  a p p e a l .  I n  a d d i t i o n ,  t h e  Bar 

h a s  n o t  even a d d r e s s e d  t h e  f a c t  t h a t  two c o u n t s  o f  t h e  

Compla in t  r e q u i r e  a showing o f  i n t e n t ,  and h a s  n o t  even 

a t t e m p t e d  t o  s e t  f o r t h  t h e  f a c t u a l  b a s i s  f o r  t h e  f i n d i n g  o f  

t h e  i n t e n t .  Indeed ,  when read  a s  whole,  t h e  B r i e f  a p p e a r s  

t o  m i r r o r  t h e  f a c t s  t h a t  t h e  g r i e v a n c e  p r o c e d u r e s  became 

more concerned w i t h  t h e  Responden t ' s  noninvolvement  i n  t h e  

g r i e v a n c e  p r o c e s s  t h a n  w i t h  t h e  a l l e g a t i o n s  o f  t h e  Complaint  

and t h e  f a c t s  p r e s e n t e d  t o  s u p p o r t  t h o s e  a l l e g a t i o n s .  T h i s  

is emphasized by t h e  f a c t  t h a t  t h e  F l o r i d a  Bar h a s  even gone 

t o  t h e  e x t e n t  o f  s u g g e s t i n g  t h a t  t h e  noninvolvement  i n  

g r i e v a n c e  p r o c e d u r e s  c a n  s u p p o r t  a s u b s t a n t i v e  f i n d i n g  o f  

g u i l t  o f  conduc t  which a d v e r s e l y  r e f l e c t s  on  t h e  Respond- 

e n t ' s  f i t n e s s  t o  p r a c t i c e  law,  even though t h e  Respondent  

h a s  never  been f a c t u a l l y  charged w i t h  a v i o l a t i o n  based  on 

t h o s e  f a c t s .  

For t h e  r e a s o n s  s t a t e d  h e r e i n ,  t h e  R e f e r e e ' s  

recommendations s h o u l d  be r e j e c t e d  by t h i s  Cour t  and t h e  

Complaint  be d i s m i s s e d .  
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