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ClARIFICATIOO OF FAcrs~ 

Metropolitan knows this Court is not primarily interested in factual disputes 

between litigants. Unfortunately, however, the Statanents of the Facts in the 

McCarsons' brief and in the Fourth District's Opinion are incorrect in certain 

significant respects, even giving due deference to the rule that any dispute of 

fact IlRlSt be resolved in favor of the McCarsons. other statements are not 

supported by any evidence, and are simply wrong. Reluctantly, Metropolitan is 

compelled to set the record straight. 

The alleged "real issue" under consideration in this case according to Appel

lees - whether recovery in Florida shall be allowed for intentional infliction 

of enntional distress - is not a simple, single issue. Rather, as all the 

literature carefully states, it is a kaleidoscope of factual variations and 

courts considering this aspect of tort law necessarily struggle with the factual 

boundaries of antisocial conduct so outrageous as to possibly warrant the impo

sition of pure tort liability. The importance of factual accuracy is param::>unt 

in this area of the law, partiCUlarly when a court is considering adoption of a 

new "rule of law."• 

In approaching this kaleidoscopic problan, this Court will need a precise 

fOI'lIlllation of the facts adduced at trial in this case. Since the McCarsons 

have misunderstood those facts, it is once lOOre necessary for Metropolitan to 

correct the factual underpinnings of this Court's review.:; 

y� App. 1-2 to this brief contain a "Chronology" of significant events. 

~/	 Facts are set forth in a manner most favorable to the McCarsons when they 
are disputed, but the undisputed facts are set forth as they actually are. 
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A. MEDICARE PROVISIONS IN THE POLICY.� 

The main difficulty seans to stem fran one critical fact, above all others, 

which has eluded the District Court and continues to bedevil the McCarsons' 

analysis. That fact is this: the insurance policy that links Metropolitan 

to Mr. McCarson has two provisions, not one, that bear on the continuation of 

coverage for a disabled covered person. One provision - a so-called "continu

ation" clause - obliged Metropolitan to pay one additional year's benefits, 

beyond cessation of regular insurance, to Mr. McCarson with reSPect to a 

covered person who was disabled at the time insurance coverage terminated 

(whether for nonpayment of premiums or for other reasons such as eligibility 

to apply for Medicare coverage). This provision is set forth in page 3 of the 

Appendix to this brief. The other provision states that when a person becorres 

eligible to apply for Medicare coverage, regular insurance ceases.~ This pro

vision is set forth in page 3 of the Appendix to this Brief. For ease of under

standing, this latter provision can be called the ''Medicare eligibility tenni

nation" provision. Thus, a person who becanes eligible for Medicare because 

of total disability is automatically entitled to one additional year of benefits 

under the "continuation" clause. 

OIly the former provision contains an offset of benefits fran Metropolitan 

for certain Medicare payments. Only the forner provision has any bearing 

EJ The McCarsons do not contradict the undisputed fact that many persons are 
eligible for Medicare but do not becc.me actually covered (T191-192, 324, 
346-347). Thus an insurer rmst, and Metropolitan custcmarily does, address 
itself to Medicare eligibility even though it realizes that there is no 
actual Medicare coverage. (T198 ,272-273, 396, 404-405). Otherwise an 
insured could pick and choose, electing either Medicare coverage or 
insurance coverage, whichever is greater. This is not pennitted by the 
insurance policy. 
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whatsoever on whether Medicare pays for nursing services (~ich Metropolitan 

has always known and agreed Medicare does not). 

These policy provisions are not thanselves in dispute, and never have been. 

Apparently, the coincidence of their both using the word ''Medicare'' has caused 

the District Court and the Mccarsons to misunderstand what pranpted Metropol

itan's wholly-reasonable inquiry into Mrs. McCarson's work history and Medicare 

eligibility.4/ 

Let's see what has resulted fran the confusion between the "continuation" clause 

itself and the provision on ''Medicare eligibility termination". The Mccarsons 

devote much of their brief to the issue of Medicare, underpinning their entire 

case on the conclusion that Metropolitan's delay in paying certain insurance 

claims must have been malicious, and intended to cause erootional distress, 

since the reason given for the delay was known at the time to Metropolitan to 

be invalid. But, if Metropolitan had reason to believe that the claims might not 

be payable at all because the "Medicare eligibility termination" had occurred 

and one year of additional benefits under the ""continuation" clause haq expired, 

the conclusion is unwarranted and plaintiffs are left with no more than a sinple 

breach of contract action. None of the evidence on which the Mccarsons rely 

supports their claim that Metropolitan knew - before they asked - that Mrs. 

Mccarson was not eligible to apply for Medicare coverage. 

~ Medicare eligibility required two years and five IOOnths of disability, and 
errployment for five of the ten years prior to the disability ('1'92-94, 369, 
732-734). Mrs. McCarson may have been disabled as early as 1971 ('1'95, 189
190, 370). Mr. McCarson testified under oath that his wife had worked until 
the 1940's (1727-728, 890, 891). Metropolitan had no way of knowing when she 
stopped working. Under these circumstances, it was Metropolitan's nonnal 
practice, not directed personally at the McCarsons, to inquire. (T198 , 
272-273, 396, 404-405.) 
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'!he McCarsons' brief says that: 

(1) Metropolitan knew that Mrs. McCarson had no Medicare coverage (meaning 

payments received or applied for) (Tl69). True, but irrelevant to "eligibility". 

A person must be eligible and apply to be covered (T735). If a person is not 

covered, it may be due to ineligibility or the fact the person did not apply. 

(2) Nothing in Metropolitan's file showed that Hrs. Mccarson was eligible .. 

for Medicare (Tl74). True, but again irrelevant because Metropolitan could not 

know Mrs. McCarson's work history. That's why it asked. Metropolitan's file 

did show that she was disabled, which is a major part of Medicare's eligibility 

requirement. 

(3) During the 12 months after Mrs. McCarson became eligible for Medicare, 

Metropolitan would have paid insurance benefits, less what Medicare paid~ .if ... 

anything ('1"224). True under the tenns of the policy, but beside the point 

because it would pay only if the one year "continuation" clause was still in 

effect and had not yet expired. 

(4) Medicare does not pay for hane nursing services, and Metropolitan 

knew this ('1"224, 268-269, 298). True, but again only relevant to detennine 
. 

payments owed under the "continuation" clause, if it was in effect. 

(5) Metropolitan employees said that nursing services should have been• 
paid. ('1"269,318). Not true. This statement is inaccurate and misleading. 

Mrs. A.rmatrout, the first witness cited, did not say that Metropolitan should 

have paid the claim. She was asked by counsel whether the claim should have 

been paid "if you knew this was continuation of coverage" (the 12~nth 

continuation after tennination of regular insurance). She answered that if 

"The policy was in force" the claim should have been paid ('1'269). Mrs. DeGregoria, 

the second witness cited, likewise did not say that the claim should have been 
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paid. She was asked by counsel whether the claim would have been payable "Under 

the continuation of coverage provision?" She said ''Yes Sir. II (T318} . No one 

has ever denied that the claim should have been paid if the "continuation" 

clause was in force. (In fact the policy was nonrenewed as of 3/31/77 and 

benefits for expenses after that were paid. CAppo 1-2 of this brief}) The 

McCarsons thus set up a straw man, and then dennlish it. 

The question fran the beginning was whether the "continuation" clause was in 

force at all. If it was not in force because Mrs. McCarson had becane eligible,_ 

for Medicare more than one year before, there would clearly be no insurance 

coverage whatever.~ 

B. THE PRIOR TRIAL. 

Another factual error relates to a prior trial on the policy. That factual 

mistake underpins the first, for the McCarsons would have the Court believe 

that the policy provisions are not really gennane to their "tort" suit. Not 

so, since the tort they seek to create is based merely on Metropolitan's. . 
attempt to detennine its rights and duties under the policy.• 

EJ The McCarsons, unfortunately, have never explained why Metropolitan's 
letter asking about Medicare eligibility was not answered. It does not 
contradict the repeatedly stated, and not disputed fact that if a reply 
was sent (saying, for instance, that Mrs. McCarson was not eligible for 
Medicare because she had not worked recently enough) the claim would have 
been paid. We know, of course, that after Metropolitan's inquiry, Mr. Mc
Carson did contact Social Security, and he detennined that his wife was 
not eligible for Medicare (T88~82, 906-907). !lUt Metropolitan was never 
told of this. And although Metropolitan repeatedly advised that it would 
pay benefits if the question was answered, the McCarsons chose to ignore 
it until June of 1978. The claim was then paid. Indeed, the trial judge, 
who heard the evidence, stated that the entire problem could have been 
avoided if the question had been answered ('1'217). 
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The McCarsons state that they had obtained a judgment that obligated Metro

politan to pay "contractual obligations arising fran the policy." True 

indeed, but they conceded at trial, and the trial judge held, that the prior 

trial did not preclude Metropolitan fran enforcing the policy in accordance 

with its tenns and, hence, raising defenses based upon the policy language 

(196, 484-486, 821, 968-969). Thus, the letter inquiring about Medicare 

coverage can under no characteristization be seen as "spiteful." Rather, it 

was absolutely routine. (See footnote 3 and 4.) 

C. PROXIMATE CAUSE. 

'!be factual foundation for causation seEmS equally elusive to the McCarsons.~ 

Had Dr. French testified as the McCarsons' brief indicates - that placement 

of Mrs. McCarson in a nursing home caused her premature death - this certainly 

would have resolved any question as to causation (although not as to foresee

abi1ity)~. His actual testim:>ny, however, was quite different. He said only 

that placement in a nursing hane ''would reduce her life expectancy" (T697). 

There was no testirrony whatever that Mrs. McCarson's actual heart attack was 

caused by being in the nursing hane .• 

6/ Metropolitan, in its initial brief, chose not to raise the question of 
.- proximate cause, preferring to focus its attention on other issues. Thus, 

its brief in this Court contained none of the detailed discussion of this 
issue contained in its prior briefs below. Should this Court so desire, 
Metropolitan will submit a supplemental mem:>randum on this point or a 
copy of its earlier brief. 

Y) If Mrs. McCarson I s death was a foreseeable result of Metropolitan's actions, 
as is now in retrospect claimed, why did Mr. McCarson and his attorney totally 
disregard Metropolitan's inquiry concerning Medicare? Why did they not use the 
$545.76 of benefit payments that Mr. McCarson had already received fran Metro
politan to pay hane nursing bills for this purpose? Was it in the hope~of k, ~!, 

hastening Mrs. McCarson's death and thereby "setting up Metropolitan" for a.._"-'c:':"':'c;',. 
punitive damage lawsuit? Surely this was not the case, and Metropolitan WOUld 
never inply that it was. But- the McCarsons' own argument could, if accepted, 
lead the Court to this ridiculous conclusion. 
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D. THE FOUR'IH DIS1Rlcr IMPROPERLY CHARACI'ERlZED METROPOLITAN'S CXlIDUcr. 

As earlier discussed, the Fourth District's misunderstanding of Metropolitan's 

contract provisions produced a finding of "spite" Vlhich was without support in 

the record. Although Metropolitan knew that Mrs. McCarson had no Medicare 

coverage, it had no way to know whether she had been eligible to apply for 

such coverage. Thus, its inquiry of Mr. McCarson's attorney was not a mere 

pretext for a claims denial. Had the Fourth District not confused coverage 

with eligibility, it would have had no basis on which to inpute "spite".~ 

Of equal inportance is the fact that there was no ccmnunication from Metro

politan to Mrs. McCarson (who was not even the insured under the policy). 

There were no threats, nastiness, foul language, or the like. There was 

simply a polite inquiry to her husband's attorney about facts relevant to 

the claim. There is no evidence in this record to indicate any intent on 

Metropolitan's part to inflict severe erwtional distress on anyone. Coupled 

with the fact that Mrs. McCarson personally had no claim against Metropolitan, 

or any fonn of contract with Metropolitan, it follows that Metropolitan's 

conduct was not ranotely tortious with respect to her in tenns of a Restate

ment section 46 tort. 

~/ Indeed Metropolitan had, a few months before, voluntarily continued 
Mr. McCarson's policy after he let it lapse when Metropolitan had a 
perfect excuse to cut off coverage. (App. 1-2 of this brief.) 
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A.� FIDRIDA OOES Nor RECXXiNIZE AN INDEPENDENT TORT OF INTENTIONAL INFLICI'ION 
OF EMarIOOAL DIS1RESS. 

The McCarsons cite ChaII!>ion� v Gray z Case No. 62 z830 z as raising a similar 

issue. That case, however,� is totally different from this case with respect 

to the important issues. There, the question is whether, if defendant 

ccmnits a tort, emotional distress can be recovered as an elerrent of danages 

(without physical inpact). Here, the question is whether, if defendant engages 

in conduct that is not z under existing law, a tort, plaintiff can recover 

damages by virtue of the� jUdicial creation of a new tort. 

Even if this Court resolves� ChaII!>ion v Gray by allowing expanded recovery 

for the acknowledged tort at issue there, that is not reason to create a 

totally new tort here. Indeed, this Court could then readily refuse to do 

so, on the ground that there is no pressing need to recogn~e a n~ tort if 

existing law allows recovery in tort for eIIDtional distress'. 

• 

B.� THIS COURI' CANNor SIMPLY DISREGARD WHAT wcmn BE REQUIRED UNDER A NEW 
TORI' , IF AIXPTED. 

The McCarsons say this Court should not consider the nature and content of 

the new tort if it is adopted. Their pcsition is disingenuous. If they 

are correct that creation of a wholly new tort in Florida is the "real 
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issue" in th~s case, a definition of that tort is clearly critical to the 

Court I s concerns. The McCarsons qUite properly worry that the Court will 

find Metropolitan's conduct factually inappropriate as a foundation for 

the bold new doctrine that has been presented for adoption. 

The miniImlm parameters of the new doctrine are plainly as inportant as its 

adoption in concept. Indeed, those boundaries were an integral part of the 

jurisdictional brief, just as was the decisional conflict between the Fourth 

District's opinion on this point and the decisions of other districts. 

C.� '!lIE TORI', IF RECXXlNIZED, DOFS ~ar APPLY TO BREAaI OF cnIT'RACI', EVEN IF 
WBCNGFUL. 

Subsequent to this Court's decision in Gilliam v Stewart, 291 So.2d 593 

(Fla. 1974), relied upon by the Court below, and subsequent to some of the 

Court of Appeal decisions relied upon by the Court below, this Court decided 

DeMarco v Publix Supermarkets, Inc., 384 So.2d 1253 (Fla. 1980). DeMarco 

makes clear that even if the tort of intentional infliction of erootional 

distress is recognized, it does not apply to breach of contract, however 

wrongful. 

In DeMarco (and the McCarson's brief did not even make an attempt to dist inguish 

or argue it away) this Court held that allegations of deliberate, illegal and 

malicious breach of contract did not permit a cause of action for enntional 

distress unless this constituted an independent tort. Two years later, this 

Court ruled that an independent tort was not created by a breach of contract 

engaged in "intentionally, willfully and outrageously." No such tort exists, 

this Court held, even where "the defendant flagrantly unjustifiably and 

oppressively breaches a contract." lewis v Guthartz, 428 So.2d 222 (Fla. 1982). 
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'!hus, even· if those Court of Appeal decisions that recognize a tort of 

intentional infliction of emotional distress are correct, this Court's recent 

decisions establish that the tort must be roore than a breach of contract. 

Many other cases, involving denials of cla:ilrE for insurance 'benefits, cited 

in Metropolitan's initial brief, have reached the same result. 

This makes great sense. The drafters of Restatement (Second) of Torts Section 

46 (1965), which is the genesis of the tort, did not have breach of contract 

in mind. Their ccmnents and illustrations dealt with cruel practical jokes, 

threats of haxm, extrane insult, and infliction of haxm. OUt of 22 illustra

tions, and other ccmnents, none involves breach of contract. Similarly the 

leading Florida case, Ford Motor Credit Co. v Sheehan, 373 So.2d 956 (Fla. 1st 

D.C.A. 1979), dealt not with breach of contract but an intentional, false, 

highly damaging statement that plaintiff's children had been seriously injured. 

en the other hand, several District Courts of Appeal have dieni.ssed, as a matter 

of law, cla:ilrE partly arising out of contractual CE!lployment) relationships . 

. fuwling v Blue Cross, 338 So.2d 88 (Fla. 1st D.C.A. 1976); Food Fair, Inc. v 

Anderson, 382 So.2d 150 (Fla. 1st D.C.A. 1980). 

A contrary result would inproperly "introduce uncertainty and confusion into 

business transactions." lewis v Guthartz, supra, at 428 So.2d 223. It would 

allow plaintiffs, by inferring malice ("Why would anyone breach a contract that 

seemed perfectly clear, if not to hurt plaintiff?"} to interject emotional 

distress into every case, clogging the courts and i.npeding realistic settle

ments based upon contractual dalm.ges. 
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D.� THE TORT, IF RECXXiNIZED, REXtUIRES OOTRAGECUS CXlIDUcr DIREcrED A!.... 
MRS. McCARSON. 

As the McCarsons sean to concede, by their brief's eloquent silence, Mr. 

McCarson was the insured, Mr. McCarson had the only right to make a claim, 

and Mr. McCarson was the one� to whan any payment should have been made. No 

one at Metropolitan spoke to� Mrs. McCarson in any way whatsoever. Even if, 

arguendo, Metropolitan had acted to inflict enntional distress on Mr. McCarson, 

that would not give his wife� the cause of action necessary. The Fifth District 

has dismissed a wife's claim� for this reason. Habelow v Travelers Insurance Co. , 

389 So.2d 218 (Fla. 5th D.C.A. 1980). See also Harrington v Pages, _So.2d_ 

(Fla. 4th D.C.A. Nov. 16, 1983) Case No. 83-375, 8 F.L.W. 2730. This decision 

is set forth on pages 4 and 5 of the Appendix to this brief. 

E. THE TORT, IF RECXXiNIZED,� REXtUIRES EXTREME cmDUcr. 

To create liability, defendant's conduct must be 

So outrageous in character and so extreme in degree, as� 
to go beyond all possible bounds of decency, and to be� 
regarded as atrocious and utterly intolerable in a� 
civilized community.� 

Restatement Ccmnent, quoted in Sheehan, supra. 

It has not been enough that the defendant has acted with� 
an intent which is tortious or even criminal or that he� 
has intended to inflict emotional distress, or even that� 
his conduct, has been characterized by 'malice' or a� 
degree of aggravation which would entitle the plaintiff� 
to punitive damages for another tort.� 
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Id, quoted in Food Fair, Inc. v Anderson, 382 So.2d 150 c..Fla. 5th D.C.A.1980) 

see also Anderson v Rossman ,__So. 2d (Fla.4th D.C.A. Oct. 26, 1983) Case No. 

82-2397, 8 F.L.W. 2600 CAppo 6-7 of this brief}; Harrington v Pages,_So.2d_ 

(Fla. 4th D.C.A. Nov.16, 1983) Case No. 83-375, 8 F.L.W. 2730. 

The Fourth District I s conclusion that Metropolitan breached its contract for 

"spite" does not cane close to meeting this standard, even if the conclusion 

was correct (which it is not). 

With sane regularity, parties to contracts feel that the other parties are 

not fully canplying with the contract. Even if a jury is persuaded that "spite" 

lJX)tivated the breach, this hardly elevates the conduct into actions that go 

beyond the tortious or criminal, and that goes beyond what is needed for 

punitive damages (which the jury in this case refused to award). 

The raoody for breach of an insurance contract is recovery of contractual 

danages, attorney fees, and possible Insurance Department sanctions, including 

possible loss of license. It does not call for, and should not result in, tort 

action, for the extrane tort of intentional infliction of elJX)tional distress .• 

F. JURy INSTRUcrICN3. 

The McCarsons erroneously state that the issue of improper jury instructions 

was not raised below by Metropolitan. It was. See Metropolitan's reply brief 

below at pages 22-23. CAppo 8-9 of this brief.} 
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The McCarsons' defense of the trial Court's instruction to the jury is clearly 

unfounded. They refer to T 1243 (the trial Court's instructions requiring 

outrageous conduct, conduct that was intentional or with disregard for the 

probability of emotional distress, severe enx:>tional distress, proximately 

resulting). But this instruction hardly canports with the tests set forth 

by the case law they would now have this Court adopt, to wit, conduct that 

1. Goes beyond all possible bounds of decency; 

2. Is to be regarded as atrocious· and utterly intolerable in a 

civilized community; 

3. Is more than merely tortious, criminal and malicious to a degree 

entitling plaintiff to punitive damages; and J 

4. Is directed at Mrs. McCarson, not Mr. McCarson (the trial Court 

neglected this distinction). 

The instructions which were given clearly did not give the jury any idea of 

the extreme nature of the conduct necessary to constitute intentional inflic

tion of emotional distress. 

Respondent's brief also states that the trial Court failed to instruct as to 

foreseeability. The guilty flee where none pursue - this point was not raised 

in this Court by Metropolitan. Apparently it should have been. The absence 

of a standard jury instruction is hardly reason to fail totally to instruct 

as to a key element of any wrongful death cause of action. This Court has 

held that "the key to proximate cause... is foreseeability. tl Hendeles v 

Sanford Auto Auction, Inc., 364 So.2d 467, 468 (Fla. 1978). Metropolitan had 

requested an instruction requiring that death be a result "fairly and reasonably 

to be considered ... arising naturally J Le. according to the usual course of 

things fran such breach of contract ... " R 3309-3329 request 9. This was 

refused. ('I65-66). 
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CONCllJSION 

The decision of the Fourth District affinning the wrongful death award should 

be reversed. 
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