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Appellant, GERALD ElGENE STANO, was the Defendant and Appellee, 

STATE OF FLORIDA, was the Prosecution in the Criminal Division of the Cir­

cuit Court of the Seventh Judicial Circuit, in and for Volusia County, 

Florida. In this brief, the parties will be referred to either by naJ:IYa 

or as they appear before this lbnorable Court. 

The following syrrbols will be used: 

"R" Record on Appeal 

"SR." - Supplemental Record on Appeal 

'~" - Initial Brief of Appellant 
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POINT I
 

THE SEN'l'EH::E OF DFATH W\S PROPERLY IM­
roSED ON APPEUANI' PURSUANl' TO § 921.141, 

. FlA. STAT. (1981). 

(A) Introduction: 

Acting upon the advice of counsel, Appellant, GERALD ElGENE 

STANO, pleaded guilty to first degree Ill.II:'der in each of the instant cases 

and waived his right to an advisory jury at the sentencing hearing (R 288­

324). Following hearing testimony and argument at the penalty phase hear­

ing, the trial court sentenced GERALD ElGENE STANO to death for each. of the 

tv.n (2) first degree IID..Irder convictions. 

In Case No. 83-188-CC, involving the nurder of Susan Bickrest 

on or about Decanber 20, 1975 (hereinafter referred to as the Bickrest case), 

the trial judge fotmd four (4) aggravating circunstances pursuant to § 921.141 

(5), Fla. Stat. (1981): (b) GERALD EU;ENE STAN) had been previously convicted 

of six (6) capital felonies; (h) the crime was especially heinous, atrocious, 

or cruel; (i) the crime was carmitted in a cold, calculated, and pr~ditated 

nanner without any pretense of mral or legal justification, and; (d) the 

crime was comnitted while the defendant was engaged in a kidnapping (R 621­

23). 

In Case No. 83-189-CC, involvi.ng the IID..Irder of Mary Kathleen 

Mulooon on or about Noverrber 11, 1977 (hereinafter referred to as the Mul­

•
 doon case), the trial court fotmd three (3) aggravating circumstances: (b)
 

GERALD ElGENE STAID had been previously convicted of six (6) capital felonies;
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(h) the crime was especially heirous, atrocious, or cruel, and; (i) the 

crime was conmi.tted in a cold, calculated, and prerreditated manner without 

any pretense of 11Dral or legal justification (SR 3-4). 

In each case, the trial court expressly considered and rejected 

each and every mitigating circunstance ern.Jnm"ated in § 921.141 (6), Fla. 

Stat. (1981) (R 623-4; SR 5-6). Fcwever, the trial court did find the 

following ronstatutory mitigating factors in each case: (a) the defen­

dant's difficult early childhood; (b) the defendant's marital difficulties, 

and; (c) the defendant's confession and guilty pleas to these and other 

nurders (R 624; SR 6). AIthough the trial court fotmd these factors to 

have been established, it concluded in each case that they were entitled 

to little weight (R 624; SR 6) . 

Before this Court, Appellant disputes the applicability of 

many of the aggravating factors fotmd by the trial court, as well as find­

ing fault with the court's failure to find certain statutory mitigating 

factors. However, Appellant did not dispute, either before the trial 

court or this Court, the propriety of the finding of six (6) previous con­

victions for first degree nurder (AB 10). In concluding that the death 

penalty was appropriate in each of the instant cases, the trial court stated 

as follows: 

The Court is aware it is not to engage in a 
IlEre mechanical tabulation of criteria, but 
rather it is to carefully weigh and evaluate 
the evidence. In this case, the large nuni:>er 
of prior murder convictions is the daninant 
factor. This criteria is entitled to great 
weight. Byitself,it Wotildoutwei~themiti­
gating factors andcaIl£or the Clea penalty. 

• 
(R 624-5; SR 6) (elllphasisadded) 

Based on the foregoing, the State submits that regardless of 
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the propriety of the trial court's findings regarding the remaining aggra­

vating circumstances , the sentences of death imposed on GERALD EUGENE STAID 

IlU.lS t be affi~d. Appellant does not, and indeed he cannot, dispute the 

propriety of the court's finding regarding the aggravating cirCUllEtance 

set forth in § 921.141 (5) (b) ,Fla. Stat. (1981), and the trial court found 

that this factor alone justified imposition of the death penalty. 

In Elledge v. State, 346 So .2d 998 (Fla. 1977), this Court was 

canpelled to reverse a sentence of death because of improper reliance on 

a nonstatutory aggravating factor. In support of that result, this Court 

stated as follows: 

WJuld the result of the weighing process by 
both the jury and the judge have been different 
had the :impennissible aggravating factor rot 
been present? We cannot know. Since we cannot 
kncM and since a man's life is at stake, we are 
compelled to return this case to the trial court 
for a new sentencing trial at vhich the factor 
of the Gaffney murder shall not be considered. 

Id. at 1003. 

In the instant case, unlike Elledge, we certainly can kJ:la.l 

that even if any or all of the rema.iningaggravating circumstances were 

improperly applied, the weighing process would rot be affected. The trial 

court explicitly and tmequivocally found that standing alone, the prior 

1ll.lrder convictions factor would outweigh the mitigating factors and call 

for the death penalty. This conclusion is rot undercut by the fact that 

the trial court fOlmd 'What it en~rated to be three (3) nonstatutory 

mitigating factors, as the trial court expressly fOlmd these factors to 

carry "little weight". Furt.~emDre, it is well established that penalty 

phase procedures are not a mere counting process, but rather "a reasoned 

•	 j'Ud.gnent as to what factual situations require imposition of death and 

which can be satisfied by life imprisormmt in light of the totality of 
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the cireunstances present."· State V. DiXon, 283 So.2d 1 (Fla. 1973). 

Just as Appellant does not dispute the applicability of this 

finding, it is beyond dispute that his six (6) prior first degree murder 

convictions are a "daninant factor" in the totality of the circumstances 

present. The State submits that it is likewise beyond dispute that this 

factor alone justifies imposition of the death penalty. Certainly society 

is entitled to protect itself fran persons such as GERALD EUGENE STANO. 

However, there canes a point when IIEre protection is patently insufficient. 

There cones a point, When the sheer scope of th~ tragedies and pain wrought 

by one man becone so ~nse, that death is the only appropriate penalty. 

Such is the case sub judice. 

In sunmary, the State contends that regardless of this Court's 

treatment of the remaining aggravating circunstances, the penalty of death 

is appropriate based on the "daninant factor" which Appellant himself con­

cedes was properly applied. This is so because based on the trial court's 

neticulous written findings, we· can know that the result of the wei~ing 

process ~uld not have been different had any impennissible factors (assuning 

such are shown) not been present. See, Brown V. .State, 381 So. 2d 690 (Fla. 

1980) ; see also ,Jackson v .Wairtwright, 421 So. 2d 1385, 1388 (Fla. 1982).; 

lusk V. State, 9 FLW 39 (Fla. January 26, 1984). 

Accordingly, the State would urge that the sentences of death 

imposed on GERALD EUGENE STANO be affinred. 

(B)	 The trial court properly coriSidered mitigating 
. evidence resented ... ·suantto§ 921.141 (6) 

FIB;. Stat: (1981) ·~thecourt' sfin¥&S 
·r~arding tmUgad.rigclrcUriSt:a.nCes were proper . 

.As	 to each case, Appellant argues that the trial court erred in 

• failing to find certain statutory mitigating factors and in assigning "little 
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weight" to those mnstatutory mitigating factors which the court found 

were established. Specifically, Appellant argues that the evidence pre­

sented at the sentencing hearing established both that he was under the 

influence of extreme mental or enntional disttII'bance when the crime was 

conmitted [§ 921.141(6) (b) ,Fla. Stat. (1981)], and that his capacity to 

conform his conduct to the requirements of the law was substantially :im­

paried [§ 921.l4l(6)(f),Fla. Stat. (1981)]. This contention is without 

llErit. 

In its written findings of fact in support of the death penalty, 

the trial court rejected each of the aforecited mitigating circunstances. 

With regard to §921.l4l(6) (b) ,Fla. Stat. (1981), the court, in each case, 

found as follows: 

Evidence was presented pertaining to this 
circumstance. . Much of it was conflicting. 
After carefully considering all the testi­
IIDney, reports, other evidence, and hearing 
argunent of counsel, the Court finds the 
Defendant was riot under the influence of 
extreme mental or em:>tional dis turbance 
'When the cri.ln= was comnitted. The Court 
adopts and accepts the sentence hearing 
tes timmy of Ibctors Carrera and Barnard 
regarding this criteria. 

(R 624; SR 5) 

With regard to § 921.141(6) (f), Fla. Stat. (1981), the court, 

in each case, found as follows: 

Evidence was presented pertaining to this 
circumstance. Much of the evidence was 
conflicting. After carefully considering 
all the testinDny, all the psychiatrists 
reports, the PSI, and having heard argunent 
of counsel, this Court finds this criteria 
has not been established. The court adopts 
and approves the sentence hearing testi­

• 
nony of Ibctors Carrera and Bam.ard con­
cerning this criteria . 

(R 624; SR 5-6) 

- 6 ­
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It is well established that it is within the province of the 

trial court to detennine whether a particular mitigating factor has been 

proven. Wilson v . State, 436 So. 2d 908 (Fla. 1983) ;I?augherty V . State, 

419 So. 2d 1067 (Fla. 1982);'Riley V. State, 413 So. 2d 1173 (Fla. 1982); 

Lucas v. State, 376 So.2d 1149 (Fla. 1979). The State submits that the 

trial court acted well within its province when it determined that the 

aforecited mitigating factors were not established. 

Clearly, this is not a case where the trial court failed to 

consider unrefuted ~dical testinDny relating to one of the mental miti­

gating factors. Con'Jp§ire, Mines V. State, 390 So. 2d 332 (Fla. 1980). Rather, 

the findings of the trial court evinc e that the court considered all the 

evidence presented on these issues. Indeed, the court explicitly relied on 

sone of that evidence in finding the three. nonstatutory mitigating factors 

which were established (R 624; SR 6). In light of that, Appellant's claim 

that the court "overlooked" certain evidence or testi..nony favorable to him 

is clearly misguided. The court certainly recognized that much of the 

evidence presented it was conflicting in nature. However, the simple 

fact remains that the court below sinply resolved those conflicts adversely 

to Appellant. That ultimate conclusion is amply supported by the record 

before this Court, and Appellant has denonstrated no basis for overturning 

the reasoned decision of the sentencing court. 

After having examined Appellant on a ntJIIber of occasions, both 

Dr. Carrera and Dr. Barnard testified that Appellant waS riot under the influ­

ence of extrem: nental or amtional disturbance at the time of either of the 

charged offenses (R 171, 122; R 134, 135). Similarly, the doctors agreed 

• that GERAlD EmENE STAm' S capacity to appreciate the criminality of his 

conduct or confonn his conduct to the requirem:mts of the lB.W' was not 

- 7 ­



substantially inpaired (R 121-3; R 135, 136). This opinion was shared by 

t Dr. Robert Davis, the Psychiatrist who treated Appellant in 1976 in con­

nection with his marital problems (R 155-58). 

In contrast, the defense presented the opinions of two (2) 

medical experts who were thE!IlSelves unable to agree on the precise nature 

and extent of Appellant's alleged mental deficiencies. Dr. Ann McMillan, 

pursuant to stipulation of the parties, opined that Appellant was tmder 

the influence of extrene nental or emJtional disturbance at the time of 

each offense and that his capacity to appreciate the criminality of his 

conduct or to conform his conduct to the requirements of law was substan­

tially iIrpaired. (R 113-14). Dr. Fernando Stern similarly testified that 

Appellant was tmder the influence of ~ntal or eIIDtional dis turbance dur­

ing the camrission of each of the crimes (R 152-3). Dr. Stem further agreed 

that STAID'S ability to confollll his conduct to the requirem:mts of the law 

was substantially impaired, yet he fOlD:1d that Appellant's capacity to 

appreciate the criminality of his conduct was unimpaired (R 153-4). 

Based on the foregoing, it is. apparent that the trial court 

was presented conflicting evidence regarding these two (2) statutory miti­

gating factors. The proper arbiter for determining the presence of statu­

tory mitigating factors, and thus resolving these conflicts, is clearly the 

sentencing court. Here, the court's finding that these factors were not 

established is trore than anply supported by the evidence, and that conclusion 

should be accepted by this Court. Fitzpatrick v. State, 437 So.2d 1072, 1078 

(Fla. 1983). 

In Martin v. State, 420 So. 2d 583 (Fla. 1982), the sentencing 

• court was, as here, presented with conflicting evidence regarding the defen­

dant 's nental condition. lbwever, on appeal, this Court affi.nred the actions 

- 8 ­



of the trial court in concluding that the nental mitigating circumstances 

t did not apply. See also, M:;odyv.State, 418 Sc.2d 989, 995 (Fla. 1982). 

A similar result is mandated here. Appellant's argument to the contrary 

simply ignores the fact that while the court~ resolve such evidentiary 

conflicts in favor of the appellant, it is notcampelled to do so. ·Har­

grave v. State, 366 Sc.2d 1, 5 (Fla. 1978). Here, there is a m::>re than 

sufficient evidentiary foundation on which to base the trial court's deter­

mination. Accordingly, that decision should be affir'lred in all respects. 

Appellant next seeks to predicate error on the fact that Dr. 

Carrera relied on an "improper" standard to detennine STAID'S capacity 

to confonn his conduct to the requirements of the lCM. lbwever, this 

argurrent ignores the fact that it is the ultimate responsibility of the 

trial judge, not an expert witness, to apply the findings of the expert 

to the statutory provisions. There is absolutely no indication in the 

record that the trial court nade any error in detennining the applicability 

of § 921.141 (6) (f) ,Fla. Stat. (1981). That the trial court specifically 

adopted and approved the testim:my of doctors Carrera and Barnard relating 

to his rejection of STANO'S mental status as a mitigating circumstance is 

merely recognition of the fact that the court accepted the findings and 

conclusions of the doctors, not that it abdicated its responsibility to 

apply the law to those conclusions. Appellant's assertions to the contrary 

have absolutely no support in the record before this Court. 

Relatedly, Appellant asserts that the trial court erred in 

basing its rejection of the two (2) statutory mitigating factors upon 

allegedly incmJIletent and improper testirrony (AB 20). Once again, however, 

• there is absolutely no indication, even assuming the testinony were inCOO7petent 

- 9 ­



and inproperl, that the trial court in any way-relied upon it to reach 

t its ultimate conclusion. Such a conclusion is clearly not mandated by 

the fact that the court overruled objections to such test:inDny. Further-

IIDre, the "door" to any speculation by Dr. Carrera on redirect examination 

was clearly opened by Appellant himself on cross-examination when he 

inquired about the possible irresistible or tmcontrollable "impulse" 

cause by his extrenE anger (R 139). In light of that line of questioning, 

it was clearly permissible for the State to inquire of the doctor's opinion, 

based on the evidence, regarding Appellant's ability to control his anger. 

Finally, Appellant contends that the trial court erred in 

concluding that the three (3) nonstatutory mitigating factors which it 

found were entitled to "little weight" . The State would respond that 

just as it is the province of the trial court to detennine the presence 

of mitigating factors, so is it the province of that court to assign 

weight to those factors so fotmd .. Daugherty v. State, supra; Quince v. 

State, 414 So.2d 185 (Fla. 1982) ; Rileyv. ·State, supra; Smith V. State, 

407 So.2d 894 (Fla. 1981); Lticasv. State, supra. Mere disagreenEnt with 

the force or weight to be given such mitigating evidence is an insuf­

ficient basis for challenging a sentence. Quince v. State, supra; IIar­

grave v. State, supra. 'That the facts of the instant case are distinguish­

able from those in Quirtce v. State, supra, does not vitiate these well 

established principles. Furthe:tm:>re, the State takes issue with Appellant's 

~e State submits that Dr. Carrera's characterization of his testi.nony in 
this regard as "speculative!! in no way renders it incompetent. Dr. Carrera's 
opinion was clearly based upon "the way [Appellant] tells the story" (R 139) 
and as such is perfectly admissible as an expert opinion . 

•
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assertion that the trial court's failure to cite any reason for the weight 

assigned sOlIEhow renders the sentence of death invalid. It seems evident 

to the State that the mitigating factors fmmd are entitled to little 

weight given the shockingly evil and conscienceless nature of these crimes. 

The trial court's failure to express the obvious is hardly grounds for 

the reduction of sentence. 

In sUJ:IJImy, it is evident that the court below carefully and 

reticulously considered all evidence in mitigation. Detennining the applica­

bility and persuasiveness of that evidence is peculiarly the duty of the 

sentencing court. Appellant's rere quarrel with the court's ultimate con­

clusion is insufficient to dem:mstate error when those conclusions are 

nore than adequately supported by the record before this Court. Accordingly, 

the sentence of death inposed upon GERALD EUGENE STAJ.~ nust be affi:rned. 

(C)	 As to both murders. the trial court properly 
found that each was carmitted in a cold. 
calculated, and prerreditated manner without 
any pretense of noral or legal justification. 

As to both IIllrders, the sentencing court found, pursuant to 

§ 921.141(5) (i) ,Fla. Stat. (1981), that each was conmitted in a cold, 

calculated, and premeditated marmer without any pretense of noral or legal 

justification. The State submits that these findings are BIII'ly supported 

by the evidence presented, and should therefore be affi.rrIed by this Court. 

Hith regard to the m..Jrder of Susan Bickrest, the trial court 

made the following findings of fact in support of its conclus ion that this 

aggravating factor had been established: 

This Court finds a higJ:1 level of praredi­

•	 
tation in this homicide (see· Statevs . 
Dixon, 283 So. 2d 1 (Fl. 1973), cert. denied,
416 U.S. 943 (94 S.Ct. 1951, 40 L.Ed.2d 295) 
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I 
and cana~vs . State (sic), L~27 So.2d 723 
1983). re is no doubt but that the 
Defendant knew what he was ultimately 
going to do from the beginning. His 
knowledge is shCMn by his statement in 
Exhibit 14, Page 3: "S:1.e wandered (sic) 
what was going on, see she ahh had a funny 
feeling I guess that something was not ahh 
kosher, you know it wasn't mixing right 
and ahh. . . sanething was gonna happen." 
Additionally, the Defendant stopped the 
excape (sic) or exit fran the vehicle 
by the victim (Exhibit 14, p. 4). He 
knew what he was going to do with her. 
He also drove fran some 25 minutes, south 
17 1/2 miles to a secluded spot to ccmnit 
the murder. This m.trder was cold, calcu­
lating and premeditated. 

There was no pretense of nnral or legal 
justification. There is no reason for this 
llllrder. It is the murder of a stranger 
recently met. There is no evidence of 
robbery or rape. It is conpetely senseless. 

(R 623) 

As Appellant correctly notes, the level of premeditation 

required to establish this circtmEtance is higher than the level required 

to convict in the guilt phase of the first degree murder trial. Jentv. 

State, 408 So.2d 1024 (Fla. 1982). This aggravating circtmEtance ordinar­

ilyapplies to . those murders which are characterized as executions or 

contract murders, although that description is not intended to be all 

inclusive. McCray v. State, 416 So.2d 804 (Fla. 1982). This cirCllllStance 

is appropriate when the facts show a particularly lengthy, methodic, or 

involved series of atrocious events or a substantial period of reflection 

and thought by the perpetrator . Preston V. State, 9 FLW 26 (Fla. January 

19, 1984). 

The facts of the Bickrest case evidence just such a lengthy, 

• methodic and involved series of events with the prepetrator having ample 

opportunity to reflect upon and revel in his ultimate purpose. Appellant 
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first spotted his prey at a bar (R 213). After stopping to get a six­

t pack of beer, Appellant "figured, well, I'm going to go:see if I can find 

her" (R 213-14). Appellant then happened to spot the victim's car pulling 

off one of the side streets and followed that vehicle to the victim's :haroo 

(R 214). After the victim exited her vehicle, Appellant began talking 

to her, and eventually the victim entered Appellant's vehicle (R 215) . 

'Wlen the victim becaroo "crabby", Appellant struck and apparently stunned 

her (R 215). Appellant related that the victim apparently ''had a furmy 

feeling, I guess, that something was, was not kosher, you know, it wasn't 

mixing right and something was going to happen" (R 217). 

At one point during the drive, Appellant was compelled to 

pullover for a "rest stop" (R 218). At that tim=, the victim attempted 

to exit the vehicle, but Stano pushed her back in and locked the doors 

(R 218). Appellant's vehicle was equipped with anti-theft locks which 

were difficult to unlock if your hands were perspiring (R 218-19). 

Appellant then drove to Interstate 95 before his victim, 

apparently having regained her senses, began "bitching and raising hell" 

(R 215). Appellant thereupon pulled over "and just strangled her right 

there and then" (R 215). He then carried th.e victinl, apparently still 

alive, to a marsh area and laid her d.cMn on a sandy area (R 216). Ms 

Bickrest's body was subsequently fotmd at a location approximately seven­

teen (17) miles from her apar1::rOOnt (R 196-97) . 

The State submits that the circunstances of this case dem::>n­

strate precisely the type of methodic, lengthy series of events intended 

to be enbraced within a "cold and calculated" nu.rder. In its capacity 

• as finder of fact, the court below detennined that "[t]here is no doubt 

but that the defendant knew what he was ultimately going to do from the 
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I 
beginning" (R 623). Accordingly, the Appellant was presented the opIXJr­

tunity to reflect upon his ultimate purpose during a drive lasting approx­

imately twenty-five minutes and covering approximately seventeen (17) 

miles (R 196-97). Furthel:'IIDre, the circ'llllStances of this case, taken 

in conjunction with the facts of the Muldoon slaying, d.amnstrate an 

urunistakable pattern of picking up a stranger, stunning them with a blCM, 

driving them to an isolated sIXJt, and executing them (see;~, SR 5). 

This clearly was not an impromptu killing, but rather one carried out pur­

suant to a well defined sche.Jre. 

Furtherm::>re, as the trial court noted, this nurder anotmted 

to little nore than killing for killing's sake. As in Jones V. State, 

8 FLW 362 (Fla., Septenber 15, 1983), the record herein is absolutely devoid 

of any evidence tending to justify this killing. It was, beyond and to 

the exclusion of any reasonable doubt, cornni.tted in a cold, calculated, and 

premeditated manner without any pretense whatsoever of noral or legal 

justification. 

Appellant seeks to escape this conclusion by arguing that his 

acts were in reaction to his extre.Jre anger, and thus he lacked the requi­

site calculatedness (AB 24). The State would resIXJnd that extreme anger 

such as Appellant alleges prompted him in no wBYJ excludes a finding that 

his crime was highly prerreditated and calculated. It is wholly conceivable 

that one affected by extrerre anger may still be capable of plotting and 

executing a violent murder. Indeed, the facts of the instant case d.emID­

strate that Stano was able to control his anger tmtil he reached an area 

of relative seclusion. His vicitm's ''bitching'', rather than causing an 

• 
explosive reaction, likely proIIl'ted him to detennine that the t~ for 

safely toying with his once-stunned prey had COIle to an end. Based on the 
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facts of this case, it was well within the trial court's province as 

finder of fact to detennine that Appellant's anger did not affect the 

methodic, calculated nature denonstrated by other evidence of the crime. 

Finally, Appellant's a:rgum:nt d1at the finding of this 

aggravating factor is inproper because the trial court inpe:rmissibly 

"doubled" the fact that Stano prevented his victim fran exiting his 

vehicle is wholly without merit. In support of his contention, Appellant 

relies on this Court's opinion in PrdVence V. State, 337 So.2d 783 (Fla. 

1976). Ibvever,Provence rrerely held that in the context of a robbery/ 

murder, the fact that the murder occurred during the COUL'se of a robbery 

and that the crime was conmitted for pecuniary gain constitutes only 

one aggravating factor. ·Id. at 786. Here, however, the trial court 

relied on d1e aforecited fact in d1is instance to establish the defen­

•	 dant's state of mind. In the case of d1e court's finding that the murder 

was especially heinous, atrocious and cruel, and that it occurred in the 

course of a kidnapping, this fact was relied on to establish the victim's 

state of mind, specifically, her fear, and her unwilling confinement. 

These are clearly separate and distinct characteristics of d1e cri.IIe, its 

perpetrator, and its victim. As such, no impennissible doubling has 

occurred in the instant case. See~,MaSonv. State, 438 So.2d 374, 

379 (Fla. 1983) ; WaterhoUSe V. State, 429 So.2d 301 (Fla. 1983) ;Hi.ll v. 

State, 422 So .2d 816 (Fla. 1982). Finally, even assuming an impe:rmissible 

doUbling had occurred, the finding of a cold and calculated manner is never­

theless supportable by evidence independent of that COIIl'lained of. 

As to the nurder of Mary Kathleen Muldoon, the trial court 

• 
made the following findings of fact in support of its conclusion that this 

aggravating factor had been established: 
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e• 
The Court finds a high level of premeditation 
in this homicide. (See State vs. Dixon, 283 
So.2d 1 (Flo 1973), cert. denied, 416 U.S . 
943 (94 S.Ct. 1941, 40 L.Ed.2d 295) and 
CanadyVs.State,(sicL 427 So.2d 723 (Fla. 1983». 
There· is not dOUbt but that the Defendant 
knew what he was ultimately going to do with 
Ms. tfuldoon. He drove for some 30 to 45 
minutes in a southerly direction for approx­
imately 20 miles to a secluded dirt road. 
His victim was stunned by the initial blow. 
She was ordered out of the car, hit again, 
then promptly shot. This pattern of picking 
up a stranger, stunning them with a blow, 
driving them to an isolated spot, and Ill.tt'­
dering them appears in the campanion case, 
83-188-CC. This IID.l:t'der was cold, calculating 
and premeditated. Additionally, the evidence 
indicates this murder was nuch like a contract 
execution. The victim was ordered out of the 
car by the Defendant carrying a gun. S:1.e 
was again knocked down. The gun was placed 
to her head and fired. Execution Ill.tt'ders 
can support a finding of this criteria. 

•
 
(Mccra~vs. State, 416 So. 2d 804 (Fl. 1982)
 
at p.d7 .)
 

There was no pretense of IIDral or legal 
justification. It was the m.rrder of a stranger 
within an hour of picking her up at a bar. 
Although there was nention of sex there was 
ro evidence of rape. There was no evidence 
of robbery. The nurder is completely sense­
less. 

(SR 4-5) 

As in the Bickrest murder, the facts of the Muldoon case evi­

dence the type of lengthy, nethodical IID.l:t'der process envisioned by this 

Court in Preston v. State, supra. Having met his young victim at a bar, 

Stano and she left for the beach (R. 558). Once there, Stano stunned Ms. 

Muldoon with a blow to the head, apParently put her in his car, and drove 

to New Smyrna Beach, an area soroo twenty (20) miles south (R. 558-559, 180­

181) . Having found a secluded spot, Stano stopped, ordered Ms. Muldoon 

• out of the car, struck her once lOOre, and shot her in the side of the head 

(R. 559). The nedical examiner described the gunshot wound as being of the 
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"near contact" variety consistent with the gun being placed close to the 

e head at the time of the shot (R 71-72). 

Taken in conjunction with the facts of the Bickrest IIlurder,• 
the circtlIlStances of this case clearly disclose the pattern. of operation 

noted by the trial court. As with Bickrest, this clearly was not a spon­

taneous IID.Jrder but rather one cannitted pursuant to an obviously discern­

able method whereby the perpetrator is allowed ample opportunity to con­

template his deed. Once again, the trial court detennined that there was 

"no doubt" that Stano knew what he was ultirnately going to do with Ms. 

Muldoon (SR 4-5) . 'This fact is rrore than sufficiently born.e out by the 

pattern of senseless killings comni.tted by Appellant, as well as the fact 

that there was no discernable rrotive involved. Appellant was once again 

afforded ample opportunity to contemplate his ultimate goal. 

• Another factor supporting the trial court's conclusion is the 

specific marmer of killing as that manner reflects on Stano's state of mind. 

Mary Kathleen Muldoon, once knocked senseless, was absolutely and utterly 

helpless when she found herself in the ~ds of NaN S:nyrna Beach. GERALD 

S'I'AN) ordered her out of the car, beat whatever resistance she had left 

out of her, placed a gun to her head and fired. This was nothing sh:mtof 

an execution. Circum:;tances such as this mandate the application of the 

aggravating circumstance of § 921.141(5) (i), Fla. Stat. (1981). McCrayv. 

State, .supra. 

Furthenmre, as the trial court noted, this killing carried no 

pretense whatsoever of rroral or legal justification. It was completely 

rrotiveless and senseless. As inJonesv. State,supra, the record is abso­

lutely devoid of any evidence tending to justify this killing. It was, 

• beyond and to the exclusion of any reasonable doubt, conmi.tted in a cold, 
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calculated and pre:rreditated manner without any pretense of nnral or legal 

~ justification. 

• As with the Bickrest Il1.lrder, Appellant seeks to avoid this 

• 

conclusion by pointiong out the extreme anger STANO apparently 

felt at the time of the murder. Once again, the State would point out 

that even accepting this '1'Jyp.)thesis as true, such anger does not negate 

a finding of cold and calculated behavior. This clearly was rot a case 

of a spontaneous explosion of rage, as the victim clearly did nothing to 

warrant such a reaction prior to the time STANO shot her. It seems evi­

dent that any rage Appellant felt was kept well in check until such time 

as he could dispose of his victim pursuant to his CMt1 chosen nethod. It 

was within the sentencing court's province to dete:rmine that the anger 

srA.t~ felt did not affect his ability to patiently plot and carry out his 

crim:. This Court should not overturn that reasoned decision based on 

trere gross speculation to the contrary. 

Finally, Appellant seeks to challenge this finding based on the 

supposed reliance of the trial court upon facts which were not in evidence 

(AB 27). Initially, the State contends that it is clearly up to the trial 

court to determine whether the a.rgt.malt of the prosecutor regarding the 

operation of the murder weapon was a permissible inference. Secondly, there 

is no indication that the trial court in anYWB:j relied on this inference 

to s'l:lf'IXJIt its ultimate conclusion. 'Ihat the trial court overruled Appel­

lant's objection trerely xreans the court did not find the matter objection­

able. Appellant stretches credulity too far in asserting that this action 

sorrehow indicates that the trial court fotmd this ar~nt persuasive. 

Finally, the trial court's conclusion as to this aggravating factor is 

• supPJrted by evidence wholly indePendent of the inference which Appellant 
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now complains of. e• In S'lDllIlBry, as to both cases, the totality of the cirCllIlStances 

dem:mstrate that each nurder was conmi.tted in a cold, calculated, and 

pr~ditated nmmer. The highly premditated and methodical nature of 

these crimes mandates the finding of this aggravating cirCllIlStance. Further­

IllJre, the record in each case is devoid of any evidence tending to justify 

these senseless criIne.c:. The trial court's conclusion to that effect should 

be affinred. 

(D) As to both murders, the trial court pr~rlY 

found that each murder was e~ia:l~~ einous 
atrocious, or cruel in accor e wi § 921. i4l 
(5) (h), 'Ela... Stat. (1981). 

As to both murders, the trial court found, pursuant to § 921.141 

• 
(5) (h) ,Fla.,:,. Stat. (1981), that each was especially heinous, atrocious, or 

cruel. This finding was clearly proper given the evidence presented and 

this Court's previous interpretations of the foregoing statutory provision. 

Each nurder was clearly "accompanied by such additional acts as to set the 

cr:i.ne apart fran the nom of capital felonies. "State V. DiXon, 283 So.2d 

I, 9 (Fla. 1973). 

With regard to the murder of Mary Kathleen Muldoon, the trial 

court made the follCMing findings of fact in support of its conclusion that 

this aggravating factor had been established: 

The Defendant's statement (Exhibit 15) estab­
lishes that the Defendant picked up the victim 
and drove to the beach. According to the 
Defendant they discussed sex and 'While the 
Defendant wanted it, Ms. Muldoon did mt. She 
was kn:>cked half conscious by a blow fran the 
Defendant. He drove her quite sone distance 
to a secluded spot. Anned with a pistol he , ordered her out of the car. He again hit her 
in the head hard emugh to knock her davn. 
He then placed the pistol to her head and shot 
her. 
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TIle victim was hit by at least two severe 

• 
blows while alive. Repeated blows whilee alive can support this creteria (sic) (see 
S:iJ:IiroriSv. State, 419 So. 2d 316 (Fl. 1982) at 
P. 319.) BeCause of the blows, the length 
of the drive, and the secluded destination, 
she must have knJw (sic) what was going to 
happen. S'le had to have been terrified. 
There is nore here than just nurder with a 
single shot. The victim was physically abused 
while having time to fear and contanplate her 
ultimate fate. 

The homocide (sic) was distinguishable 
from other nurders in that there is no dis­
cemable IIOtive. Other nurders are accom­
panied by greed, lust, passion, a desire for 
pectmiary gain, or a need to eliminate wit­
nesses. Vhile we may not approve of these 
notives, we can at least understand them. Here 
there was no notive.· Sex was not the IIDtive. 
There was no evidence of an attempted rape, 
and as Dr. Barnard said, sex was not the pri­
mary issue. The killing was done for killing's 
sake. It was utterly and ccmpletely senseless . 

• The Defendant has exhibited no reroorse for 
this killing that the Court can deteet. W1ile 
lack of reroorse is in itself not an aggravating 
circumstance, it is a factor to be considered 
in detennining this criteria' (Statew. Sireei 
(sic), 399 So.2d 964 (Fl. 1981) at P. 971.) 

For the above reasons this Court concludes 
this murder was extremely and outrageously wicked, 
shockingly evil and vile. There was utter in­
difference to suffering. There was no pity 
or mercy. The entire set of circumstances es­
tablish the murder was especially heinous, atro­
cious, or cruel. 

(SR 4) 

Each and every finding made by the trial court is well supported 

by the record herein, and each IIDre than supports the trial court's conclu­

sion. As to the repeated blows suffered by rt'JS. Muldoon, it is evident that 

these occurred well before death. ' 'Cdn'pare,Sinm:iris v. State, 419 So.2d 316 

(Fla. 1982). FurthellIJOre, these blows were not merely incidental contact. 

- 22 ­

I 



The first blow, inflicted at the beach, was sufficient to, in the Appel­

• 1ant's words, kmck his victim "half out" (R 558) . The second, inflicted ­
:i.Imediately	 before the victim was shot, was ''hard enough in the head, that 

she fell to the ground" (R 559) . The State submits that this pre-death 

physical abuse is clearly -not the nom for capital felonies. 

Re1atedly, it cannot be disputed that Ms. Muldoon's "terrified" 

state of mind is adequate in itself to support this criteria. Appellee is 

rot unmindful of the decisions of this Court holding that a gunshot wmm.d 

to the head resulting in instantaneous or near instantaneous death is 

not ronnally in and of itself sufficient to constitute a heinous, atrocious, 

or cruel crime .. See~,Cooperv. State, 336 So.2d 1133 (Fla. 1976); 

Odom v. State, 403 So.2d 936 (Fla. 1981). However, in the instant case, 

this single shot execution was clearly accompanied by the victim's fear 

•	 and contenplation of her impending fate .. See, Pteston v. State, 9 FLW 26 

(Fla. January 19, 1984). One can envision the victim, having been savagely 

struck for no apparent reason, being driven approximately twenty (20) miles 

to a secluded spot, ordered out of the car, and strock once again with suf­

ficient force to drive her to the gromd. As the trial court fomd, because 

of the blows, the length of the drive, and the secluded destination, she 

must have realized her fate. To say she nust have been terrified is hardly 

overstatement. Clearly, this node of killing, whereby the victim is sub-

j ected to what is rothing less than absolute trental anguish and despair 

over her fate is not the nom of capital felonies. This factor absolutely 

mandates the finding of heinous, atrocious or cruel. . .See~~Rotitlyv . 

State, 8 FLW 398 (Fla. SeptEIIber 29, 1983); ·3:Iiithv. State, 424 So.2d 726 , (Fla. 1982) ; Griffin"';. State, 414 So .2d 1025 (Fla. 1982); Steirihorstv. 

State, 412 So.2d 332 (Fla. 1982); AdamS V. State, 412 So.2d 850 (Fla. 1982); 
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Appellant asserts that the victim was likely in a daze as a 

result of the initial blow, and hence the trial court erred in draving 

the conclusion that she had time to contemplate her fate. The State would 

respond that there was npre than sufficient evidence to justify the trial 

court's findings. Ms. Muldoon was allowed thirty (30) to forty-five (45) 

mi.nutes to recover from the initial blCM (R 181). Ms. Muldoon was cer­

tainly sufficiently lucid to conply with Stano's demand to exit the vehicle, 

and for all indications was able to stand (R 559). Additionally, it appears 

that she was sufficiently coherent to once again argue with her killer. 

•	 Based on these facts, she was clearly capable of comprehending her hopeless 

pos ition. Appellant's related argum,mt that because Ms. Muldoon did not 

see the gun she did not know what was going to happen is clearly misguided 

given the events preceding the fatal shot. W:1.ile she may not have known her 

precise fate, she clearly had a reasonable expectation of its general nature. 

This is clearly not a case like Maggardv. State, 399 So.2d 973 (Fla. 1981), 

where the victim had no inkling of his inpending fate. 

As additional factor setting this crime apart from the norm of 

capital felonies is the absolutely callous indifference for htnnan life 

demmstrated by this Appellant. . See ,Henry V . State, 328 So. 2d 430 (Fla. 

1976). For all indications, GERALD ElGENE STAID cared not about the terror 

which he placed his victim in prior to finally executing her. Indeed, it 

would appear that his actions stenmed in part from a desire to exercise 

control over those who he felt had questioned his authority (R 131). 
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Additinally, even after shooting his victim, Stano left her to die frane
a combination of the bullet woUnd accanpanied by drcMning. This prolonged 

death took,· in the opinion of the medical exBminer perfolIIling the autopsy,• 
approximately thirty (30) minutes to conplete(R 73-74). 

Finally, the heinousness and atrocity of this cr~ is den:on­

strated by its complete and utter senslessness. W1ile we cannot condone, 

for example, an ordinary robbery-nurder, we can at least understand the 

perpetrator's nntive. Here, there was no nntive,· no cause for this sense­

less execution. .COmpare; Stillivan V.State, 303 So.2d 632 (Fla. 1974). 

It was nothing less than a successful hunting expedition where the killing 

was comni.tted solely for killing's sake. It was extrerrely and outrageously 

wicke:d, shockingly evil and vile, and canpletely and utterly merciless. 

• 
State v.Di.xon,supra. Death is the only appropriate penalty . 

As to the nurder of Susan Bickrest, the trial court made the 

follCMing findings of fact in support of its conclusion that the IIUJrder was 

especially heinous, atrocious, or cruel; 

Susan Bickrest was strangled. Strangulation 
can justify this criteria (see Smithvs. State, 
407 So.2d 894 (Fl. 1982) atT 903). In addi­
tion to the strangulation, there was evidence 
Ms. Bickrest was beaten. Dr. Schwartz's . 
test:i.nDny and exhibits 1 and 4 shCM a swollen 
left eye with bruise below, scratches on the 
nose, and lacerations of the lip. Even the 
Iefendant admitted to hitting her at least 
once ·(Exhibit 14, Pgs. 2, 3 and 4). A severe 
beating can support the criteria· (seeAr~O 
vs. .State, 411 So. 2d 172 (Fl. 1982Y:- Wire the 
beating here may not be so severe the evidence 
indicates she was struck rrore than once while 
alive. Repeated blCMS while alive can also 
support this criteria (See S:iltnbrisvs . State, 
419 So.2d 316 (Fl. 1982~t P. 319). 

Ms. Bickrest also knew what was going to 
happen to her. The Defendant h:i.IIself said, 
"she wandered (sic) what was going on, see she 
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ahh had a furmy feeling I guess that S01re­
thing was ahh not ahh kosher ... you krow 
it wasn't mixing right and ahh . . . S01re­
thing was gonna happen" (Exhibit 14, p. 3). 
She rrust have been terrified. She tried to 
escape,but was stopped (Exhibit 14, P. 4). 
Finally Dr. Schwartz testified her actual 
death by strangulation was "prolonged". 

The Defendant has ~ibited no rennrse for 
this killing that the Court can detect. Vhi1e 
lack of ramrse is in itself not an aggravating 
circ1.1lIEtance, it is a factor to be considered 
in detennining this criteria· (Statevs .Sireci 
(sic), 399 So. 2d 964 (Fl. 1981) at P. 971). 
There is further evidence of lack of reroorse. 
The Defendant's tape recorded confession of 
the nurder sounds like one recalling a Sunday 
picnic. There is no rennrse. 

This particular hOllOcide (sic) also has a 
quality that distinguishes it from other capital 
crimes. In mst other murders there are IIDtive, 
present such as passion, lust, greed, the desire 
for pecuniary gain, or the need to eliminate 
a witness. 'Wlile we my not approve of these 
other motives we can at least understand them. 
There is no discernable notive here. This kill ­
ing was for Killing's sake. It was completely 
senseless. 

Based on the above this Court finds the nur­
der was extrene1y and outrageously wicked; it 
was shockingly evil and vile. There was utter 
indifference. There was no pity or rrercy. 
The entire set of circt.1IlEtances establish the 
m.rrder was expecially (sic) heinous, atrocious 
or cruel. 

(R 622-23) 

Again, the trial court's findings in this respect fully support 

a finding that this rrurder was especially heinous, atrocious, or cruel. 

This conclusion should therefore be a£finred in all respects by this Court. 

Susan Bickrest was manually strangled (R 51, 215), and her death 

was accompanied by evidence of drowning (R 51). A homicide coomitted 

through strangulation has rePeatedly been held to be hei...-."ous, atrocious, and 
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•e
cruel. Adams v. State, 412 So.2d 850 (Fla. 1982); ~th v. State, 4D7 

So .2d 894 (Fla. 1981); Alvord v. State, 322 So .2d 533 (Fla. 1975). Appel­

lant's attempts to distinguish the holding in Smith v. State, supra, are 

misplaced. In3nith, this Court found that the manner of strangulation 

was mre heinous, atrocious, and cruel than the defendant's action in 

cutting open his victim's chest and looking at her heart. Clearly, Smith, 

read in conjunction with AdanB and Alvord, does not require evidence that 

the victim shook spa.snndically and stared in her nurderer' s eyes in order 

to justify this finding. Indeed, given Ms. Bickrest's argtmmtative nature, 

it is likely in any event that her death was not a quiet, submissive one. 

Furthernore, there was substantial evidence demonstrating that 

Ms. Bickrest was beaten prior to her death. Stano himself admits striking 

her with the hand carrying his school ring hard enough to "shut her up for 

•	 a little bit" (R 215). Furthenmre, the injuries. reflected in State's 

Exhibits 1 and 4 (R 487, 490) all were inflicted prior to death (R 54). 

Compare, Si.mII>nSv. State, supra. Appellant would ask this Court to re­

weigh and reevaluate this evidence to determine that Ms. Bickrest was rot 

in fact 'beaten". fuwever, this is clearly not the duty of this Court. 

Brown V.Wai.nwright, 392 So.2d 1327 (Fla. 1981). This Court's sole evi­

dentiary concern is to detennine whether there was sufficient competent 

evidence upon which the judge could base his detenmna.tion. Here, the 

medical evidence, taken in conj'lmCtiDnwith Appellant's own admissions, 

clearly supports the lower court's finding. 

Ftn:therrrore, as with the M..1l.cbon nurder, there is substantial 

evidence to support the court's finding that Ms. Bickrest was subjected 

to agony over the prospect that death was soon to occur . See, Preston 

v. State, supra, and cases cited therein. Appellant himself indicates that 
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Ms. Bickrest knew that things were not ''kosher'' (R 217). Having been 

e once struck hard enough to stun her, Ms. Bickrest attempted to escape, 

but was stopped (R 218). Again, one can envision the victim trying vainly• 
to lift the anti-theft locks installed on Stano's autonnbi1e, yet failing 

because of her own terror. The victim was subjected to a&ive lasting 

approxima.te1y twenty-five (25) minutes and ending in a secluded spot. 

Her k:r1cM1edge of her fate is clearly dem::>nstrated by the fact that she con­

tina1ly, up until the time her life was choked fran her, attempted to 

resist and evade her killer. These facts not only support the trial 

court's findings, they absolutely mandate the finding of this aggravating 

cirCUIIEtance (see, cases cited,supra, in support of this finding in the 

Muldoon case). 

• 
Appellant's contention that the trial court's reliance on Ms • 

Bickrest's attempted escape to support this and other aggravating factors 

constituted impermissible "doubling" is clearly misplaced. In each case, 

this fact was used to establish separate and distinct facets of the charged 

crime. No impennissib1e "doubling" has occurred. Waterhouse V. State, 

429 So.2d 301 (Fla. 1983). In any event, this finding was nore than suf­

ficiently supported by evidence wholly independent of the attanpted escape. 

Finally, as with the Muldoon murder, the heinousness and atrocity 

of this crime is dem::>nstrated by its complete and utter senseless and ~rci­

less qualities. As in Muldoon, thiswas nothing less than a successful 

hunting expedition where the killing was conmitted solely for sake of kil­

ling. Viewed in the totality of the cirCUIIBtances, it was extremely and 

outrageously wicked, shockingly evil and vile, and completely and utterly 

merciless .. State v.Dixon,supra. Death is the only appropriate penalty. , As to both murders, the Appellant seeks to avoid the well 
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supported conclusion of the trial court in this regard by alleging that e• the court impermissibly relied on GERALD EI.X;ENE STAID'S complete lack of 

discernable retJDrse for his acts. In this respect, Appellant relies on 

this Court's recent decision in Pope v. State, 8 FLW 425 (Fla. October 

27, 1983). Appellee TIl1St disagree with Appellant's assessm=nt of the 

~ decision. In .Pope, the trial court attempted to infer lack of rSIDrse 

fran the defendant's steadfast denial of guilt. rd. at 426. In response, 

this Court recognized the proble:ns inherent in inferring lack of rerrorse 

from the exercise of a constitutional rigJJ.t. However, in these cases, as 

in Sireci v. State, 399 So. 2d 964 (Fla. 1981), the trial court inferred 

lack of ramrse from an examination of the defendant's own statem:mts 

about the cri.nE. Furthernore, the trial court's orders explicitly evidence 

that it was aware that lack of ramrse is not in itself an aggravating 

• cirCllIlStance . 

In any event, the specific holding of the~ decision was 

that ''henceforth lack of retJDrse should have no place in the consideration 

of aggravating factors." 8 FLW at 427 . (emphasis added). In each of the 

instant cases, the trial judge's sentencing order substantial predated 

the~ decision, and thus the result urged by Appellant is not warranted. 

Under these facts, the trial court's otherwise proper reliance on Sireci 

v. State, .supra, cannot be urged as grounds for reversal. Furtherrrore, 

as in Pope, the applicability of this aggravating factor has been proven 

beyond a reasonable cbubt without regard to STAID'S rerrorse or lack 

thereof. Any error by the trial court was thus hannless. 

Finally, the Appellant argues that even given the factual 

, basis supporting the finding of this aggravating factor, this finding is 

improper because of the trial court's alleged failure to consider and 
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weigh the fact that the perceived heinousness of the offenses was directly e caused by Stano's nental problems (AB 30). Again, as is argued nnre fully 

in Point I (B), supra, there is absolutelyro indication that the trial• 
court failed	 to consider this particular facet. Rather, it is simply 

the case that the trial court did not agree with Appellant I s contentions 

regarding these mitigating factors. 

In Michaelv. State, 437 So.2d 138 (Fla. 1983), this Court 

recognized that the defendant 's enntional and mental problems do not 

affect the application of the :aggravating factors of heinous, atrocious, 

or cruel, or cold, calculated, and premeditated. Id. at 142. Rather, they 

affect the weight to be given the mitigating factors. In the instant 

cases, the trial court found, based on canpetent, substantial evidence, 

that the mental mitigating factors did not apply. That decision was one 

•	 well within the province of the trial court.See~,ani.thV. State, 

407 So.2d 894 (Fla. 1981). Additionally, it is TNOrthy of note that in 

each of the cases relied on by the Appellant, the aggravating factors 

at issue were nevertheless found to apply, but were outweighed by miti ­

gating factors either found or not COnSidered. Miller v. ·State, 373 So.2d 

882 (Fla. 1979) ; Huckaby V. State, 343 So.2d 29 (Fla. 1977) ; Jones v. State, 

332 So. 2d 615 (Fla. 1976). Neither of those circunstances are present 

in the instant case. In any event, even indulging in Appellant's argl.lllents, 

it is apparent that evidence of mental or enntional disturbance mes not 

necessarily outweigh a heinous, atrocious, and cruel crime. Foster v. State, 

369 So.2d 928 (Fla. 1979); see also, GoOdev. State, 365 So.2d 381 (Fla. 

1978). It was within the province of the trial court to detennine just 

, that. 

In sumnary,	 as to each of these IID..Jrders, Appellant in essence 

asks this Qlurt to saneht:M detennine that the circunstances present did 
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not deviate	 from the nonn of capital felonies; Such a finding would in-e deed be sad	 conm.mtary on the state of our society. H:::Mever, nnre im­e 
portantly, such a finding would ignore the canpelling factual justifications 

underlYing the trial court's reasoned decision. Weighing and considering 

all the pertinent evidence, the court belCM properly detenni.ned these 

cr~s to be heinous, atrocious, and cruel. That decision should be 

affirm:d in	 all respects. 

(E)	 As to the IIllrder of Susan Bickrest. the 
trial court properly frn.md, pursuant to 
§ 921.141 (5)(d) ,F.la...furlsr: (1981), that 
the murder was conmi lIe the defen­
dant was in the course of the ccmni.ssion 
of a kidnapping. 

In his final challenge to the aggravating cirCllIlBtances found 

by the trial court, Appellant argues that the trial court erred in finding 

•	 that the murder of Susan Bickrest was conmi.tted while the defendant was in 

the course of a kidnapping. This contention is without na-it. 

InSchneb1ev. State, 201 So.2d 881 (Fla. 1967), this Court 

held that: 

VIrlle it is true that, before a confession may 
be received in evidence there nust be sone 
indePendent proof, either direct or circt:m­
stantial, of the corpus delicti, it need not 
be proved beyond a reasonable doubt, it being 
enough if the evidence tends to show a crinE 
was conmi.tted. -­

Id. at 883. (emphasis added) 

Thus, it is clear that Florida law does not require that every 

element of an offense be established by evidence outside of the confession. 

Canet v. Turrier, 606 F. 2d 89 (5th Cir. 1979); see also, Rester v. State, , 310 So .2d 455 (Fla. 2d lX'A 1975). 
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•• 
In the instant case, Susan Bickrest' s body was found floating 

in a creek sane seventeen (17) miles ailSlf from her apart:m:mt (R 196-197) . 

Her death, it was detemned, was caused by strangulation accanpanied by 

evidence of drowning (R 36). Based on, the location of the body and the 

cause of death, the evidence was IlDre than sufficient to dem:mstrate that 

Ms. Bickrest reached her final destination througJ:l the criminal agency 

of another. 'Justus v.State, 438 So.2d 358 (Fla. 1983); Stone v. State, 

378 So.2d 765 (Fla. 1979). This evidence was sufficient to corroborate 

and validate Appellant's confession, and that confession was IlDre than 

adequate to support the trial court's findings. 

A case similar to the one at bar was presented this Court in 

Adanis V. State, 412 fo.2d 850 (Fla. 1982). In Adams, the eight (8) year 

old victim was last seen leaving her school at about 2:30 p.m. on Janl..lal:Y 

• 23, 1978. Her body was found in a ~ded area on March 15, 1978. In his 

written statemants, the defendant stated that he observed the victim 

walking h.om: fran school and stopped to offer her a ride. She got in the 

car, and the defendant drove ailay with her. The defendant recalled ''being 

stopped som=where and she was screaming and I put my hand over her IlDUth", 

and she stopped breathing. 'Id. at 85l. 

In support of its finding that the death penalty was appropri­

ate, the trial court iIi. Adams found, inter 'alia, that the mJrder was conmi.tted 

while in the course of a kidnapping. The court relied on Adams' confession, 

as well as the fact that the victim did not return h~ from school as she 

usually did. Id. at 854-5. 

In response to Adams' argurrent that this evidence was insuf­

ficient to prove that the murder was conmitted in the course of a kidnapping, 

this Court quoted the following language from its opinion in Brown v. 
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•
 

• 

Wa.i.rWright, 392 So. 2d 1327, 1331 (Fla. 1981), wherein this Court's func­

tion in revietrlng a death sentence was described as follow'S: 

'Ibis Court's role after a death sentence 
has been imposed is ''review,'' a process 
qualitatively different from sentence "im­
position." It consists of two discrete 
functions. First, we detenn:ine if the jury 
and judge acted with procedural rectitude 
in applying section 921.141 and our case law. 

* * 
'The second aspect of our review process 

is to ensure relative proportionality anong 
death sentences which have been approved 
statewide. After we have concluded that the 
judge and jury have acted with procedural 
regularity, we conpare the case under review 
with all past capital cases to detennine whether 
or not the punishnent is too great. In those 
cases where we found death to be canparatively 
inappropriate, we have reduced the sentence to 
life imprisonnetlt . 

Neither of our sentence review functions, 
it will be noted, involves weighing or reevalu­
ating the evidence adduced to establish aggra­
vating and mitigating circumstances. Our 
sole concern on evidentiary matters is to deter­
mine whether there was sufficient canpetent 
evidence in the record fran which the judge 
and jury could properly find the presence of 
appropriate aggravating or mitigating circtm­
stances. If the findings of aggravating and 
mitigating circunstances are so supported, if 
the jury's reccmnendation was not unreasonably 
rej ected, and if the death sentence is not dis­
proportionate to others properly sustainable under 
the statute, the trial court's sentence nust 
be sustained even though, had we been triers 
and weighers of fact, we might have reached a 
different result in an independent evaluation. 

412 So.2d at 855 (citations omitted) 

In accordance with the aforequoted, this Court found that there 

was substantial canpetent evidence fran which the judge could properly 

find that the tmlrder was ccmnitted in the course of a kidnapping. 412 So. 2d 
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at 855. A similar result is mandated here. 

•	 GERAlD EUGENE STANO confessed that after luring his victim into 

•	 the car, he hit her in the face when she bec~ "crabby" (R 521). He further
 

stated that after being struck, she tried at one point to get out of the car
 

(R 523). STANO prevented her exit and locked her in the vehicle. STAJ.'{) and
 

Ms. Bickrest traveled some further distance in the car before she once again
 

began to ''raise hell", at which time STAID strangled her (R 521) .
 

Based on these facts, the court belCM could,arld indeed did, firid. 

that srANO forcibly confined his victim during the course of a IILIrder. That 

finding is based on substantial, competent corroborated evidence and should 

not be disturbed on appeal.Cf. ,Spirikellirik V. State, 313 So.2d 666 (Fla. 1973) 

(defendant's admission used to establish that murder was corrmitted in connection 

with a robbery) . 

• 
STANO seeks to avoid the well reasoned decision of the trial judge 

by arguing that it is a "reasonable" hypothesis that, despite preventing his 

victim's departure, he had no dire intentions toward her and thus was guilty 

at IlDst of	 false imprisol:'llIalt. Interestingly, none of the statements given by 

Appellant himself detail any such fraJl'e of mind. Furthemore, such an asser­

tion is logically inconsistent with the trial court's finding, based on Appel­

lant's statement and the previously discussed ''pattern'' of operation, that 

Appellant knew at all times what he intended to do with his victim (see, R 623). 

As for Appellant's assertion that the "sudden" nature of his final attack indi­

cates no previous dire intentions, the State 'WOuld reiterate that this is wholly 

consistent	 with the actions of one who, with the intent to mJrder, detennines 

that because of his victim's resistance, the time has C<:J!OO to conmit the act. 

W:1ether, given these facts, Appellant's hypothesis was ''reasonable'', was for 

the judge as finder-of-fact to determine .. Williamsv. State, 437 So.2d 133 
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(Fla. 1983); RoSev. State, 425 So.2d62l (Fla. 1982). The court simply 

and properly determined that it was not . The court I s conclusion that the 

confinement was with the intent to camti.t or facilitate the camdssion 

of the felony of murder is amply supported by the record herein. 

Appellant's last ditch argunent that the confinement of Ms. 

Bickrest was rerely incidental to the murder is patently without n&it. 

Had no confinan:nt occurred, no murder would haVe occurred. Furthernnre, 

Appellant I s actions in transporting his victim to a secluded spot clearly 

made carmission of the murder easier and substantially lessened the risk 

of detection. The tIDvanent and confinerrent was neither slight nor inherent 

in the nature of the crime of murder. Accordingly, it is evident that 

kidnapping occurred in addition to and separate from the charged cri.lre of 

murder . Faison v. State, 426 So. 2d 963 (Fla. 1983); Sorey v. State, 419 

•	 So.2d 810 (Fla. 3d IX'.A. 1982); Harkins v. State, 380 So.2d 524 (Fla. 5th 

DCA. 1980). 

Finally, as has been argued previously, the trial court did 

not improperly "doub1e"aggravating factors by relying on the fact of Ms. 

Bickrest's attempted escape to support this and other findings. Appellant I s 

argum:mt is seemingly that once the State uses a particular piece of evi­

dence to support an aggravating circumstance ,Provencev..State, 337 So. 2d 

783 (Fla. 1976), dictates that it may not use the evidence again. This 

clearly is rot the case . Provence merely prohibits using the SaIre. factual 

circumstances to establish two or more aggravating factors which refer to 

the same aspect of the crli.tre . That the crime occurred during the cootnission 

of a kidnapping, that it was cold and calculated, and that it was heinous, , atrocious or cruel, clearly refers to separate and distinct aspects of the 
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cr:iIm, its victim, and its perpetrator. No :impermissible doubling has 

• occurred in the instant case. Masonv. State, 438 So.2d 374, 379 (Fla . ­
1983); Waterhouse v. State, 429 So. 2d 307 (Fla. 1983) ; Hill v. State, 422 

So .2d 816 (Fla. 1982). 

Based on the foregoing, the trial court's finding that the 

tm.It'der of Susan Bickrest was connti.tted during the course of a kidnapping 

should be affinred. Adam; v. State, supra. 

(F) ·Conclusion 

Based on the foregoing, Appellee would submit that m error 

has occurred such as would require either resentencing or reduction of 

sentence. The record reflects that he trial court considered·all evidence 

in mitigation. The detet.mi.nation of the applicability of any statutory 

mitigating factors was peculiarly for the trial judge to detennine. Further­

•	 nnre, the aggravating factors fmmd by the trial court are nnre than sup­

ported by substantial, competent evidence. Those aggravating factors far 

outweigh. the nons tatutory mitigating factors fmmd by the trial court, 

arid thus mandate that death is the appropriate penalty. Finally, for the 

reasons set forth nnre fully in Point I (a) ,supra, the State would note 

that even should this Court detennine that one or nnre of the aggravating 

cirCl1llStances were improperly applied, resentencing is nevertheless not 

warranted.	 Justice demands impositiim of the death penalty, and that penalty 

is appropriate given the facts and circumstances of these cases. Accord­

ingly, that sentence should be affinred. 

•
 
- 36 ­



"POmT "II ­ THE TRIAL COURT DID Nor ERR IN DENYJ:N:; 
APPEUANT I S MOTION TIl PRECUIDE IMPOSI­• TION OF THE DEATH PENALTY OR IN JMR)SING 
THE PENALTY OF DFA.TH. 

"ARGlMENT 

In his second point on appeal, Appellant assertlj) that the trial 

court erred in denying his M:>tion" to Preclude Imposition of the Death Penalty 

and in sentencing him to death. The thrust of Appellant I s argument is that 

a life sentence would be consistent, rational and proportional when compared 

with similar cases. Appellee disagrees. 

Initially, it should be noted that Appellant I s reliance oriHarris 

v. Pulley, 692 F. 2d 1189 (9th Cir. 1982), is misplaced inasmuch as the decision 

• of the Ninth Circuit Court of Appeals was subsequently reversed by the United 

2States Suprane Court. Pulleyv. Harris, 52 U.S.L.W. 4141 (January 23,1984, 

U.S. S.Ct. Case No. 82-1095). In Harris, a majority of the High Court held 

that the Eighth AnEndment, applicable to the states through the Fourteenth 

Amen~nt, does not require a state appellate court, before it affirms a. death 

sentence, to compare the sentence in the case before it with penalties imposed 

in similar cases: Id. at 4143. The Court specifically noted that Proffitt v. 

Florida, 428 U.S. 242 (1976), which upheld the Florida death penalty statute, 

does not require such review. Id. at 4143. Rather, the references in Proffitt 

to the review function of this Court were intended to focus upon the statutory 

provision for sorre. sort of pranpt and automatic appellate review-. 

• 
2In fairness to the Appellant, the decision of the United States Supreme 
Court was not rendered until sone twenty (20) days after the filing of the 
initial brief in this cause. 
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• 
Despite the fact that such review is rot mandated by the federal 

constitution, this Court has assuned the duty of reviewing each case in Which ­
a defendant	 is sentenced to die, "in light of the other decisions [to] deter­

mine whether or not the ptmishment is too great.' r State v . Dixon, 283 So.2d 

1, 10 (Fla. 1973) ;seealso,SLillivan v. State, 441 So.2d 609 (Fla. 1983); 

. Messerv.State, 439 So.2d 875 (Fla. 1983). 

Appellant urges that in order to discharge its duty underState 

v. Di.Xon,supra, this Court should cCll"pare the two (2) instant cases with 

the six (6) nurders for which he was previously sentenced to consecutive 

life terms (AB 43). lbwever, this manner of revi8V is clearly rot required. 

As was stated in SUllivan v. State,· supra, "[p]roportiona.1ity review is a 

process whereby we review the case before us in light of the cases that have 

been previously decided. "Id. at 613. That is, this Court's review process 

•	 is limited in this regard to comparing sentences imposed orisimiIarly situated 

defendants. There is no requiremmt that this Court ~are one crime with 

others conmitted by the .same defendant. Indeed, why should this defendant 

be afforded such additional protection based on the fact that he, unlike 

others, chose to conmit nu1tiple nurders? 

FUrthernore, STAID'S assertion that the circumstances SUrr01.U1dL."1g 

his eight (8) murder convictions are "alnost indistinguishable" has ro 

support, other than the IOOS t superficial, in the record before this Court. 

Even if the type of review which Appellant seeks· were appropriate, there is 

rothing in the record before this Court on which such review could be based. 

The six (6) unrealted murders for which Appellant was sentenced to life 

imprisOI1IleIlt were not and could not be appealed to this Court. Thus, how 

• 
could this Court conduct the revie-v requested by Appellant? 

Finally, the State takes issue with Appellant's assertion that 
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•• 
he was sentenced to death because of his bad nawry at the t:i.ne he was giving 

statements on the other Volusia County nurder cases. GERALD E£.X;ENE SrAID 

has twice been sentenced to death because he conmitted two (2) calculated, 

heinous and merciless murders. By exercising its discretion in his favor 

on earlier occasions, the State mst certainly did not either guarantee or 

entitle STANO to similar treatement in the future. Such discretion does not 

render the present death sentences invalid .. Gregg v.Georgia, 428 U.S. 153, 

225-6 (1976) (W:rl.te, J., cortcurring). 

• 

In accordance with the proper review ftmction of this Court, 

the death sentences imposed upon GERAlD EU;ENE STAID should be reviaved in 

light of other cases in which the sentence of death has been imposed. To 

that end, the State recognizes that no two (2) nurders, or nurderers, are 

identical. Indeed, in light of Appellant's six (6) previous first degree 

murder convictions, there are no cases closely similar to those at bar . 

lbwever, in addition to that daninant factor, the State would rely on those 

cases cited herein in support of the trial judge's conclusions as to the 

other aggravating factors to in turn support the conclusion that the punish­

lIEtlt in these cases is appropriate. 

In sumnary, the sentences of death imposed upon GERALD ElGENE 

STANO are entirely rational, consistent, and proportionate to both the cr:i.IIes 

conmi.tted and to the sentences imposed on other defendants for similar cr:i.IIes. 

The trial court did not err in concluding just that, and as a consequence 

did not err in denying Appellant's M:>tion to Preclude Inposition of the 

~th Penalty. These sentences should therefore be affirmed by this lbnor­

able Court . 

•
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. POW III 

'mE TIDRIJ.ll\ CAPITAL SENTENCIi'l; STATUrE 
IS CONsrIWI'IONAILY SOUND ON ITS FACE 
AND AS APPLIED; APPEUAL\1r HAS FAJLED 'IO 
PRESERVE 'mE MYRIAD ISSUES HE NOW RAISES 
FOR APPEIlATE REVTh"'W. 

ARGUMENI' 

• 

In his final point on appeal, Appellant raises a n'l..lIi>er of 

varied and undetailed challenges to the constitutionality of Florida's 

death panalty statute. In doing so, the Appellant candidly and correctly 

concedes that this Court has rejected each of these challenges in the past. 

Appellant fails to apprise this Court, hcMever, of the fact that the var­

ious arguments he now raises for the first t~ on appeal have never been 

presented specifically to the trial court so as to preserve them for appel­

late consideration by this trihtmal. Indeed, Appellant's trial court chal­

lenge to the constitutionality of § 921.l4l,Fla. Stat. (1981), was limited 

solely to the assertion that the aggravating factor en'llrerated in § 921.141 

(5) (i) ,Fla. Stat ., was violative of the constitutional protections against 

ex .~ facto laws. (R 269) . InaSIWCh as further review of the various and 

sundry argunents raised in Point III of the Appellant's Initial Brief clearly 

reveals that mst if not all of the issues and subissues have never been 

specifically presented to the trial court by mtion or othenvise, they have 

not been preserved for appellate review under this State's conteIIlJ.X>raneous 

objection/nntion role. See, Fla. R. Grim. P. 3.l90(b,c);Ferguson v. State, 

417 So. 2d 639 (Fla. 1982) ; Williams v. State, 414 So.2d 509 (Fla. 1982); 

Steinhorst v. State, 412 So.2d 332 (Fla. 1982) . 

• At any rate, the State submlts and Appellant concedes that each 

of the constitutional challenges he now raises has been previously rejected. 
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In fact, as this Court roted in Lightboume v. State, 438 So. 2d 380 (Fla. 

1983), Florida's death penalty statute has been repeatedly upheld against 

claims of denial of due process, equal protection, as well as against 

assertions that it involves cruel and unusual punis:hIrent. See, Proffitt v. 

Florida, 428 U. S. 242, 96 S.Ct. 2960, 49 L. Ed. 2d 913 (1976); Spinkellink v. 

Wainwright, 578 F.2d 582 (5th Cir. 1978), cert. denied, 440 U.S. 976, 99 

S.Ct. 1548, 59 L.Ed.2d 796 (1979); Ferguson v. State, supra; Foster v. 

State, 369 So.2d 928 (Fla.),cert. denied, 444 U.S. 885, 100 S.Ct. 178, 62 

L.Ed.2d 116 (1979); Alvord v. State, 322 So.2d 533 (Fla. 1975); State v. 

Dixon, 283 So.2d 1 (Fla. 1973). 

Appellant raises nothing but vague, unspecific, and unsupported 

assertions that the capital sentencing statutes are constitutionally infirm, 

and each such assertion should be readily rejected. For example, STANO 

• argues that the statute does not sufficiently define aggravating circt.m3tances; 

that it fails to provide a standard of proof for evaluating aggravating and 

mitigating factors; and that it does not provide for individualized sen­

tencing detenni.nations througp the application of prestnllptions, mitigating 

evidence and (other unnamed) factors (AB 46-47). This Court, however, has 

continuously held that the aggravating and mitigating circt.m3tances em.m::er­

ated in § 921.141 are not vague and provide meaningful restraints and guide­

lines to the discretion of judge and jury. Lightbourne v. State, supra; 

State v. Dixon, supra. Furthenrore, the constitutionality of the statute 

and the rrechanics of its operation :have been consistently upheld despite 

nurrerous and varied challenges .. Proffitt .v.Florida,supra; Spinkellink v. 

Wainwright, supra; Ferguson v . State, supra; Alvordv. State, supra. 

• 
Furthenrnre, STANO'S tine-worn accusation that the death penalty 

by electrocution is cruel and unusual or that the failure to require notice 
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of aggravating cirCllllStances as well as the "arbitrary and unreliable appli­

cation of the death sentence" results in a denial of due process have like­

wise been consistently rejected. Proffitt v. Florida, supra; Spinkellink v. 

Wainwright, supra;, State v. Dixon, supra. 

• 

Similarly, Appellant's a.rgurrents that the •'cold, calculated, 

and premeditated" aggravating circumstance outlined in § 921.141 (5) (i) makes 

the death penalty virtually automatic absent a mitigating circunstance is 

preposterous in light of this Court's consistent and clear pronouncement 

that such an aggravating factor does not apply in all premeditated murder 

cases but only under certain factual circunstances. Harris v. State, 438 

So.2d 787 (Fla. 1983) ; Jent v. State, 408 So.2d 1024 (Fla. 1981) ..Further­

m::>re, ApPellant's argunent that application of this aggravating circunstance 

to this particular defendant is violative of the constitutional Protections 

against ex '~facto laws is neritless in light of this Court's holdings 

inConbs v. State, 403 So. 2d 418 (Fla. 1981), and later cases. 

The State submits that the remainder of STAID'S hodgepodge of 

constitutional challenges are equally tmSupported, unspecific and without 

merit. For example, STANO'S claim that a defendant's due process rights 

are violated by failure to notify him of the aggravating circunstances to 

be utilized to justify the imposition of the death sentence has been pre­

viously raised and disposed of in Sireci v. State, 399 So.2d 964, 965-66 

(Fla. 1981);seealso~ MenendezV. State, 368 So.2d 1278 (Fla. 1979). 

Indeed, as STAID clearly concedes, each of the constitutional a.rgt.IOOnts he 

raises has been clearly or implicitly rejected by this Court and the United 

States Supra:ne Court, each of which have upheld both the underlying statutory 

framework for the imposition of a death sentence and the actual application 

, of that process. Accordingly. the Appellant's various vague allegatiDns 
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attacking the facial constitutionality of the statute as well as its oper­

ation should be rejected as being without legal or factual support. Indeed, 

like STANO I S contention that this Court has abandoned its duty to make an 

independent detemrination of whether or not the death penalty has been 

properly inposed, the various contentions raised by the Appellant are totally 

without evidentiary support or legal basis. Accordingly, the State would 

pray that the sentence of death imposed upon GERALD EffiENE STAID be affimed 

in all respects. 

• 

, 
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CONCI1JSION 

&sed on the foregoing argurents and authorities presented, 

Appellee respectfully prays this Honorable Court affirm the judgnent and 

sentence of the trial court in all respects. 

Respectfully submitted, 
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Daytona Beach, Florida 32014 

• 
(904) 252-2005 

COUNSEL FOR APPEIlEE 

. CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the above and foregoing Answer 

Brief of Appellee has been furnished, by delivery, to Christopher S. Q..larles, 

Assistant Public Defender for Awellant, this \()\\...day of February, 1984. 

COUNSEL FOR APPEUEE 

- 44 ­


