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I 
INTRODUCTION� 

Respondent was the defendant in the trial court and the 

appellant in the District Court of Appeal of Florida, Third 

District. Petitioner was the prosecution in the trial court and 

the appellee in the District Court. In this brief, the parties 

will be referred to as they stand before this Court. 

STATEMENT OF THE CASE AND FACTS 

Petitioner's statements of the case and facts are accep­

table to respondent and need no elaboration here. 
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I 
AR1GUMENT� 

THE THIRD DISTRICT COURT OF APPEAL 
PROPERLY REVERS~D RESPONDENT'S CON­
VICTIONS BASED UPON A STATEMENT MADE 
BY THE PROSECUTION DURING CLOSING 
ARGUMENT. 

The test applied by the Third District was whether the 

comment "was clearly susceptible of being interpreted by the jury 

as referring to the defendant's failure to testify". Shepherd v. 

State, 436 So.2d 232 (Fla. 3d DCA 1983). Petitioner is frank to 

admit that this test was approved and followed by this Court in 

David v. State, 369 So.2d 943 (Fla. 1979). However, petitioner 

then asks this Court to recede' from David because it is not in 

consonance with the test applied by Federal District Courts of 

Appeal. 

There are several flaws in petitioner's position. First 

of all, it is apodictic that ~he decisions of this Court 

interpreting the Constitution lof Florida are supreme and take 

precedence over decisions of the Federal Courts. Miles 

Lab 0 rat 0 r i e s v. Ecker d, 73 So.1 2d 680 (F 1a. 1954 ) • 

Secondly, petitioner's argument ignores a vital and fun­

damental principle of Florida law - the principle of stare decisis. 

It played an important part in the development of English common 

law and its importance has not diminished with the passage of 

time. In the case of Hoffman v. Jones, 280 So.2d 431 (Fla. 

1973), this Court set forth the principle that: 

"a District Court of Appeal does not have the 
authority to overrule a decision of the Supreme Court 
of Florida. In the event of a conflict between the 
decision of a District Court of Appeal and this 
Court, the decision of this Court shall prevail until 
overruled by a s~bsequent decision of this Court". 
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I 
It is submitted that petition1r has shown this Court no cogent 

reason why it should recede friom the David case, supra, other 
I 

than the fact that it differs isomewhat from decisions of some 
, 
, 

Federal Appellate Courts. 

The petitioner next c'ontends that the comment in 

question in this cause is not a comment on the silence of the 

accused even under the test inl David. It was, petitioner argues, 
i

merely a comment on the uncontradicted evidence. As respondent 

poi nted 0 uti n his j uri s d i ct i o,n alb r i ef, the ph r as e II I haven' t 

heard anyll (defense) can hardl~ be construed to be a comment on 

uncontradicted evidence. To d~ so would require a Byzantine 

mind. 

The f r ail t y 0 f the r e,s po nden t 's ar gumen tis be s t 

illustrated by the case of Ferrandez v. State, 427 So.2d 265 

(Fla. 2d DCA 1983). In that case, the prosecution, in his 
'I 

closing argument, said: 

IIThis morning when you first came in here Mr. 
Sharpstein said 'T~e defense rests'. I would suggest 
to you during the ~ntire trial the defense has 
rested. I haven't heard a defense yet. 1I 

In reversing Fernandez's conviction, the Second District Court 

ruled: 

liThe prosecutor's ~omment was clearly a comment on the 
defendant's failure to testify in the face of crimi­
nal accusations made against him. 1I (Emphasis added). 

The petitioner finally argues that due to the 

overwhelming evidence of respondent's guilt, the harmless error 

doctrine should apply to the prosecutor's comment. Perhaps, 

petitioner should revisit this Court's pronouncements in David, 

supra. There, this Court said: 
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"A prosecutor's comment on defendant's failure to 
testify is a serious constitutional violation •••• .................................................� 
Any comment which is 'fairly susceptible' of being
interpreted by the, jury as referring to a criminal 
de fen dan t 's fa i 1ur!e totest ify con s tit ute s rever sib 1e 
err 0 r, wit h0 ut r e s,o r t tot he harm 1esser r 0 r doc t r i ne • " 

Pet i t ion er fa i 1s to rie ali ze t hat we are not de ali ng her e 

with simply a procedural error. We are dealing with the 

respondent's fundamental right to a fair trial. Perhaps peti­

tioner is unaware of the fo11o'wing inspiring words of this Court 

in State v. Sarmiento, 397 So.2d 643 (Fla. 1981); 

:" •• the citizens of Florida, through their state 
constitution, may provide themselves with more pro­
tection from governmental intrusion than that 
afforded by the United States Constitution. A fun­
damental task of t:he judiciary is to safeguard the 
constitutional rig:hts of the citizenry. The criminal 
justice system must protect the rights of the inno­
cent as swiftly and as certainly as it punishes the 
gui 1t y, 1e ssit i mp i nge up0 nthe rig ht s 0 f tho sewhom 
it, wit h goo din t e:n t ion s, see ks top rot ect. " 
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1 

CONjCLUS ION 

Based on the fOregoi~g argument and authorities cited, 

the decision of the Third District Court of Appeal should be 

affirmed, and this cause Shoulid be remanded to the trial court 

for a new and fair trial. 

Respectfully subitted, 

GELBER, GLASS, & DURANT, P.A. 
1250 N.W. 7th Street 
Suites 202-205 
Miami, Florida 33125 
(305) 326-0090 

CERTIFIC1TE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing Brief was mai led to Ithe Office of the Attorney General, 
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401 N.W. 2nd Avenue, Miami, Fiorida 33128 this J1" day of 

May, 1984. 

By vn.~ .9dJ.
N. J0SEPHD URAN T, ......E"'""S,...,.,Q""'U=IR=""'E=--­
Special Asst. Public Defender 
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