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PRELIMINARY STATEMENT� 

Respondent would alert this Court that a constitutional 

challenge to Section 817.563, Florida Statutes (1981) is 

presently pending. See, State v. Bussey, 444So.2d 63 (Fla. 

4th DCA 1984) pending on the merits Florida Supreme Court 

Case Nos. 64,966; 64,967; 64,968. The case under review is 

reported below as State v. Growden, 437 So.2d 783 (Fla. 2d 

DCA 1983). 
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STATEMENT OF THE CASE ANDFAGTS 

Respondent accepts the statement of the case and facts 

as set forth by Petitioner in his brief on the merits except 

where noted in the body of this brief. 

ARGUHENT� 

ISSUE� 

THE SECOND DISTRICT COURT OF APPEAL ERRED 
IN REVERSING THE ORDER OF THE CIRCUIT 
COURT WHICH DISMISSED THE INFORMATION 
AGAINST PETITIONER TERESA R. GROWDEN AND 
HELD SECTION 817.563 OF THE FLORIDA 
STATUTES TO BE UNCONSTITUTIONAL. 

(As stated by Petitioner) 

The purchaser of counterfiet drugs, even though the 

transaction is couched in pari delicto, assumes the delivered 

goods to be genuine. The people of the State of Florida are 

offended if such a fradulent transaction is consumated; and, 

the People of Florida are not interested in defining the con

tractual rights between a pusher and his victim. 

Statutes which either regulate or control dangerous 

drugs or narcotics (whether genuine or counterfeit) must be 

constured in such a manner as to carry out the intention of 

the legislature and to effect the purpose of such laws. Con

structions should not be adopted which will result in a 

frustration of legislative purpose. See, 28C.J.S. Drugs & 

Narcotics Supp. §l05. The purpose of Section 817.563, Fla. 

Stat. (1981) is to prohibit drug transactions --whether 

counterfeit or bona fide. In: State v. Dunm.arm, 427 So. 2d 
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1� 
166 (Fla. 1983), this court reCOgniztd that the legislature 

has the power to dispense with inten as an element of a 

crime and to prescribe punishment without regard to the 

mental attitude of an accused. . I 

The issue of mens rea, or sc~enfer, has been addressed 

by two district courts in State v. Thomas, 428 So.2d 327 (Fla. 

1st DCA 1983) and M.P. v. State, 4301 So.2d 523 (Fla. 2d DCA 

1983). On alternate reasoning, bothl courts have found 

Section 817.563, Florida Statutes (lr8l) to be constitutional. 

As the Second District in this case Ifollowed its precedent in 

M.P. v. State, supra, it cannot be S~id constitutional in

firmity exists when an individual inltends from the beginning 

to sell an uncontrolled substance W~iCh he represents to the 

purchaser to be a controlled sUbsta~ce. 

The question of scienter and/o~ mens rea is but an 

abstraction. Scienter is a reflect~on of knowledge and mens 

rea ... guilty purpose. The Florida/LegiSlature recognized 

an inherent wrongful purpose in fra1dulent and/or counter

feit drug transactions. As pointed out by our sister state 

of New York, the crucial determinan~ of criminal behavior in 

classic common-law sense was "evil intent" or "mens rea", 

without which the act could not be teemed criminal in nature 

and which has been defined in terms of knowledge of anti-
Isocial consequences of one's acts. ISee, In the Matter of 

Andrew M., 398 N.Y.S.2d 824, 825 (FtmilY Court, Kings County, 

N.Y. 1977). The Thomas court found the mens rea requirement 

to be supplied by the word "un1awfut1y" in the statute. The 

I 
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Tennessee state courts in a liquor transportation case, have 

compared the word "knowinglyll to "unlawfully" pointing out: 

" ... the words 'unlawfully', 'wilfully', and 'knowingly' when 

applied to an act or thing done, import knowledge of the act 

or thing so done, as well as evil intent or bad purpose in 

doing such thing." Erby v. State, 184 S.W.2d 14, 16 (Tenn. 

S.Ct. 1944). The Missouri appellate court states the 

following interpretation: "As employed in criminal statutes, 

words 'unlawfully' and 'wilfully' mean knowingly and inten

tionally or a thing not done accidentally or unconsciously." 

State v. Thomas, 595 S.W.2d 325, 328 (Mo. 1st Div. App. 1980). 

See also, Ahmed v. Rockefeller, 308 F.Supp. 935, 938 (D.C.N.Y. 

1970) which relied on Adderley v. Florida, 385 U. S. 39, 87 S. Ct. 

242, 17 L.Ed.2d 149 (1966) for interpretation of the word of 

act "unlawfully". This statute does not ensare an innocent 

as it is from without the realm of thematic apperception to 

project an individual "ignorantly" offering to sell a sub

stance which they represent to be illicit and controlled. To 

interpret the statute as requiring the State to prove the 

seller was aware of the scientific contents of every sub

stance sold in an illicit drug transaction would frustrate 

the public policy considerations (health, safety, and welfare) 

regarding narcotics trafficking. This was never a requisite 

of the statute. The statute under review reads: 

817.563 Controlled substance named or 
described in s.893.03; sale of substance 
in lieu thereof.--It is unlawful for any 
person to agree, consent, or in any manner 
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offer to unlawfully sell to any person a� 
controlled substance named or described� 
in s.893.03 and then sell to such person� 
any other substance in lieu of such con�
trolled substance. Any person who vio�
lates this section with respect to:� 

(1) A controlled substance named or� 
described in s.893.03(1), (2), (3), or� 
(4) is guilty of a felony of the third� 
degree, punishable as provided in s.775.� 
082, s.775.083, or s.775.084.� 

(2) A controlled substance named or� 
described in s.893.03(5) is guilty of a� 
misdemeanor of the second degree, punish�
able as provided in s.775.082, s.775.083,� 
or s. 775 . 084.� 

There are certainly knowing anti-social consequences to such 

statutorily described transactions; and, such sales are not 

consumated accidentally or unconsciously. 

In construing a statute, Florida courts have consistently 

held that a statute should be interpreted and applied so as to 

give effect to the obvious intent of the legislature regardless 

of whether such construction varies from the statute's 

literal meaning. Hutchinson v. State, 315 So.2d 546 (Fla. 

1975); and, State v. Beasley, 317 So.2d 750 (Fla. 1975). The 

words of the legislature are to be construed in their "plain 

and ordinary sense." Pedersen v. Green, 105 So.2d 1 (Fla. 

1958). There is a judicial responsibility to avoid a deter

mination of unconstitutionality whenever a fair construction 

can be gleaned within constitutional limits. White v. State, 

330 So.2d 3 (Fla. 1976). Also, courts do not address the 

wisdom or motives of the state legislature in enacting a law. 

The concern of the courts must be with the validity of the , 
enactment when measured by organic requirements. State v. 

Reese, 222 So.2d 732 (Fla. 1969). 
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Attached as appendix to this brief is the 1981 Florida 

Legislature staff analysis retained by the Florida Department 

of State, Division of Archives. These materials are evidence 

of the legislative basis and intent of the statute under 

review, except for the plain reading of the statute itself. 

There does exist a federal counterpart to the statute 

Section 817.563, Florida Statutes (1981). In 21 USCA §802 (7) , 

the term "counterfeit substance" is defined. Such an act is 

made unlawful pursuant to 21 USCA §84l(a)(2). Parentheti

cally, the federal courts have noted that deliberate igno

rance of the contents of packages is the same as knowledge for 

purposes of a possession with intent to distribute conviction. 

See, United States v. Meneses-Davila, 580 F.2d 888 (5th Cir. 

1978). 

Our sister-state of California has a comparable statute. 

See, West's Calif. Ann. Health and Safety Code §§11355 and 

11382 which both address the sale or furnishing of a substance 

falsely represented to be a controlled substance. In an 

interpretation of the former, its constitutionality was up

held. Justice Molinari in People v. Medina, 103 Calif. Rptr. 

721, 724 (Calif. 1st DCA 1972) opined: 

As the aim of the statute is not simply 
to proscribe fraudulent narcotics traffic, 
but rather to prohibit anyone from 
appearing to engage in narcotics traffic. 
The offense is complete at the time of 
delivery regardless of the intent with 
which it is done. 

text of 103 Calif. Rptr. at 724 
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See also, People v. House, 74 Calif. Rptr. 496 (Calif. 1st 

DCA 1969) and People v. Ernst, 121 Calif. Rptr. 857 (Calif. 

2d DCA 1975). California has also held that specific intent 

is not necessary to uphold a conviction as the sale of the 

counterfeit substance is a general intent crime. People v. 

Contreras, 38 Calif. Rptr. 338 (Calif. 2d DCA 1964); People v. 

Sweet, 65 Calif. Rpt. 31 (Calif. 2d DCA 1967); and, People v. 

Lechlinski, 131 Calif. Rptr. 701 (Calif. 2d DCA 1976). The 

whole purpose of the California statute is to discourage 

anyone from engaging or appearing to engage in narcotics 

traffic rather than to define the contractual rights of the 

pusher and his victim. People v. Ernst, supra. 

The Florida Legislature relied also on Title l6-l3~21(6), 

Criminal Code of Georgia as a basis for enactment. New 

Hampshire has a comparable statute which became effective 

June 20, 1983. See, New Hampshire RSA 318-B:2. Additionally, 

the New Hampshire Legislature set forth affirmative defenses 

to this statute so that medical practioners would not be 

prosecuted for sale and distribution of placebos. See, New 

Hampshire RSA 318-B:2-b. In Kansas, the governing statute is 

5 Kan. Statutes Ann (Cum. Supp.) §65-4155; in Arkansas, the 

governing statute is 7A Ark Statutes Ann §82-2619(5).ll 

l/Regretful1y, the South Dakota statute contained in the 
attached staff analysis of Florida Senate Bill 31 as Appendix 
to this brief is not available on a local level. 
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The Florida Legislature passed a statute prohibiting 

the sale of an uncontrolled substance when a pusher repre

sents to his victim that it is controlled. The statute is 

defined with appropriate definiteness and passes Constitu

tional master. See, M.P. V. State, 430 So.2d 523 (Fla. 2d 

DCA 1983) and State v. King, 435 So.2d 370 (Fla. 2d DCA 1983). 
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CONCLUSION 

Respondent respectfully prays that this Honorable Court 

will affirm the decision of the Second District Court of 

Appeal finding Section 817.563, Florida Statutes (1981) 

constitutional and grant whatever other relief is necessary 

and proper. 

Respectfully submitted, 

JIM SMITH 
ATTORNEY GENERAL 
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