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PRELIMINARY STATEMENT 

Appellant was the defendant and appellee was the prose- 

cution in the Criminal Division of the Circuit Court of the 

Fifteenth Judicial Circuit, in and for Palm Beach County, Florida. 

The parties will be referred to as they appear before this court. 

The symbol "R" will denote the record on appeal. All 

emphasis in this brief is supplied by appellee unless otherwise 

indicated. 

STATEMENT OF THE CASE AND FACTS 

Appellee accepts appellant's statement of the case. To 

it appellee will only add that the murder case at one point had 

been misconsolidated with another case, but that mistake was cor- 

rected by an oral order of the trial judge before trial so that 

the murder and burglary cases were properly consolidated (R 570- 

571). 

Appellee also accepts appellant's statement of the facts 

to the extent that it presents an accurate, non-argumentative re- 

citation of proceedings in the trial court, with the following 

additions and/or clarifications: 

Teresa Cast testified that her shirt which was found in 

the apartment was among some dirty clothing which she had not 

taken with her when she moved out (R 1123-1125). Sergeant James 

Wilburn, the crime scene investigator (R 1181), testfied that 

other than the victim's fingerprints found on a pack of cigarettes 

in his bedroom and the fingerprints found on the jalousies which 

were later identified as appellant's no other latent prints were 

1 



found a t  t h e  scene (R  1262-1263, 1281-1282). The only s ign  of a  

s t r u g g l e  i n  t h e  apartment was around t h e  v i c t i m ' s  bed (R  1292).  

The murder weapon was never recovered (R  1307).  Wilburn t e s t i f i e d  

t h a t  t h e  blood s p l a t t e r s  on t h e  wa l l s  indica ted  repeated ,  f u l l -  

a rch  swings of t h e  k n i f e  (R  1378-1383). Wilburn found some female 

c lo th ing  i n  t h e  c l o s e t  i n  t h e  southwest bedroom, which was not  

t h e  bedroom where t h e  v ic t im was found ( R  1403) ,  and observed 

o t h e r  female c lo th ing  which was d i r t y  i n  a  hamper-type ob jec t  

next  t o  t h e  room i n  which t h e  v ic t im was found (R 1405-1406, 1446- 

1 4 4 7 ) .  Terry Cas t ' s  s h i r t  was found on t h e  l i v i n g  room t a b l e  

( R  1303) which Wilburn r e t r i e v e d  because t h e  s t a i n s  on it  i n d i -  

ca ted  i t  might have been used t o  c lean  up a f t e r  t h e  crime (R 1361).  

Teresa Cast l a t e r  r e a d i l y  i d e n t i f i e d  t h a t  s h i r t  a s  he r s  ( R  1541).  

Appel lant ' s  taped statement was played f o r  t h e  jury  

( R  1628-1752). He began by claiming t h a t  he and t h e  v ic t im had 

smoked r e e f e r  on Saturday n i g h t ,  a f t e r  which appe l l an t  went t o  

a  pa r ty  a t  h i s  s i s t e r ' s  home ( R  1631-1633). However, t h e  p o l i c e  

t o l d  him t h a t  t h e  appe l l an t  had a  pa r ty  a t  h i s  home t h a t  evening, 

and t h a t  none of t h e  people a t  t h e  pa r ty  had seen appe l l an t  t h e r e  

(R  1675-1676). Af ter  being confronted wi th  o the r  incons i s t enc ies  

i n  h i s  s t o r y ,  appel lan t  admitted t h a t  he had burglar ized  a  number 

of homes i n  t h e  a r e a ,  but  denied breaking i n t o  t h e  v i c t i m ' s  home 

i n  t h e  e a r l y  morning hours of Sunday, August 9 ,  1981 ( R  1687- 

1690).  He denied ever car ry ing  a  k n i f e  ( R  1690).  When appe l l an t  

was t o l d  t h a t  t h e  v ic t im did  no t  s o c i a l i z e  with b lacks ,  appe l l an t  

s t i l l  i n s i s t e d  t h a t  he had smoked four  j o i n t s  with him ( R  1695- 

1697).  Appellant eventua l ly  admitted breaking i n t o  a  l o t  of 



houses ( R  1706), but sa id  tha t  he would never k i l l  anyone because 

tha t  would r e s u l t  i n  l i f e  imprisonment or  the e l e c t r i c  chair 

( R  1707-1708). While appellant claimed tha t  he had smoked the 

marijuana ins ide  of the vic t im's  apartment while s i t t i n g  on h i s  

bed (R 1717), the police asked him i f  he was not jus t  saying tha t  

t o  cover up the f a c t  t ha t  h i s  f ingerpr ints  had been found a t  

the scene ( R  1 7 2 0 ) .  Eventually, appellant admitted tha t  he broke 

in to  the vic t im's  apartment during the ear ly  morning hours of 

Sunday, but when he saw the  victim "laying there bleeding" he 

ran home; appellant s t i l l  denied committing the murder a t  the 

end of the statement ( R  1730-1752). 

However, Freddie Haliburton, appe l lan t ' s  younger brother,  

t e s t i f i e d  tha t  i n  ~ecember of 1981 while a t  a  family barbecue 

appellant confessed tha t  he k i l l e d  "the cracker ," describing how 

he entered the apartment, and how a f t e r  he stabbed the victim 

the f i r s t  time the  victim ra ised h i s  arms i n  defense and ap- 

pe l lan t  continued t o  stab him. Appellant wanted t o  cut  the vic-  

t im's  penis off and put it  i n  the vic t im's  mouth. Appellant ad- 

vised Freddie tha t  i f  he ever wanted t o  k i l l  someone he should 

use a  knife  because i t  i s  hard to  t r ace ,  and to ld  Freddie tha t  

" there 's  a  couple more people tha t  I want t o  get ."  When Freddie 

asked him why he did i t ,  appellant responded tha t  i t  was "to see 

i f  Ihave thenerve to'kill someone l i k e  t h i s  and t h a t ' s  when he 

s ta ted  about the people, couple people he had t o  gkt l a t e r  on." 

No one e l s e  was present during t h i s  conversation, and the  next 

time appellant mentioned the murder t o  Freddie was almost one 

and one half  months l a t e r  during a  minor confrontation with another 
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man on Tamarind Avenue a f t e r  which appe l l an t  s a i d ,  " t h a t  n igger  

must don ' t  know who I am. I k i l l  him j u s t  l i k e  I k i l l  t h a t  

c racker ."  A t  f i r s t  Freddie d id  n o t  go t o  t h e  p o l i c e  with t h e  

information because of t h e  r e a c t i o n  he expected from h i s  family,  

but  he eventua l ly  did go t o  t h e  po l i ce  and gave a  statement a f t e r  

h i s  g i r l f r i e n d  c a l l e d  him and t o l d  him t h a t  she had been a t tacked 

by appe l l an t .  Freddie t e s t i f i e d  t h a t  a t  t h e  time he went t o  t h e  

p o l i c e  t h e r e  were no cr iminal  charges pending aga ins t  him, and 

he was no t  looking f o r  any s o r t  of dea l .  However, he acknowledged 

t h a t  he had been convicted of crimes twice ,  and t h a t  he had reach- 

ed an agreement with t h e  p rosecu to r ' s  o f f i c e  about a  burglary  

charge i n  r e t u r n  f o r  h i s  testimony a t  t r i a l .  He a l s o  acknowledged 

t h a t  he shot  h i s  b r o t h e r ,  and had been given use  im.unity with 

r e spec t  t o  t h a t  acknowledgment a t  t h i s  t r i a l  ( R  1775-1801). 

Sharon Williams, Freddie ' s  g i r l f r i e n d ,  t e s t i f i e d  about 

t h e  a t t a c k  on h e r  by appe l l an t  on March 8 ,  1982 a t  3:00 a.m. i n  

he r  apartment,  during which he a l s o  confessed t h e  murder. A t  

f i r s t  she d id  no t  r e p o r t  the  inc iden t  because she was f r igh tened ,  

but  eventua l ly  she t o l d  Freddie about t h e  a t t a c k ,  about what ap- 

p e l l a n t  had s a i d ,  and she and Freddie went t o  t h e  p o l i c e  s t a t i o n  

and gave s tatements  sepa ra te ly  ( R  1264-1279). 

A t  f i r s t  t h e  prosecut ion d id  n o t  want t o  give Freddie 

Haliburton use immunity f o r  t h e  shooting i n c i d e n t ,  and f i l e d  a 

p r e t r i a l  motion t o  determine t h e  admiss ib i l ty  of h i s  testimony 

i n  the  absence of immunity ( R  2434-2440). Af ter  a  hearing on 

t h a t  motion ( R  830-853), i n  a  w r i t t e n  order  t h e  t r i a l  judge ru led  

t h a t  Freddie Hal ibur ton ' s  testimony would no t  be admissible  i f  
4 



he asserted his privilege against self-incrimination ( R  2448- 

2451), and immunity was granted thereafter. 

The jury's deliberation after arguments of counsel at 

the sentencing phase lasted for two hours, not ten minutes ( R  2131- 

2132). 



POINTS ON APPEAL 

POINT I 

WHETHER THE TRIAL COURT ERRED I N  DENYING AP- 
PELLANT'S MOTION FOR A SPEEDY TRIAL DISCHARGE? 

POINT I1 

WHETHER THE TRIAL COURT ERRED I N  DENYING SUP- 
PRESSION OF APPELLANT'S STATEMENTS? 

POINT 111 

WHETHER THE TRIAL COURT ERRED I N  REFUSING TO 
STRIKE THE JURY VENIRE? 

POINT I V  

WHETHER APPELLANT'S PRIVILEGE AGAINST SELF-IN-  
CRIMINATION WAS VIOLATED EITHER BY THE STATE 
WITNESS ' RESPONSE TO DEFENSE COUNSEL ' S QUESTION 
OR BY THE PROSECUTOR'S ARGUMENT? 

POINT V 

WHETHER THE TRIAL COURT ERRED I N  REFUSING TO 
DECLARE A MISTRIAL ON THE BASIS  OF ALLEGED 
CUMULATIVE ERROR? 

POINT V I  

WHETHER THE TRIAL COURT ERRED I N  REQUIRING 
DEFENSE COUNSEL TO PROCEED WITH CROSS EXAMINATION? 

POINT V I I  

WHETHER THE TRIAL COURT ERRED I N  ALLOWING THE 
ADMISS ION OF THE PHOTOGRAPH? 

POINT V I I I  

WHETHER THE TRIAL COURT ABUSED I T S  DISCRETION 
I N  REFUSING TO INSTRUCT ON CIRCUMSTANTIAL EVIDENCE? 

POINT I X  

WHETHER THE TRIAL COURT ERRED I N  STRIKING PRO- 
SPECTIVE JURORS FOR CAUSE FOR SCRUPLES AGAINST 
THE DEATH PENALTY? 



POINT X 

WHETHER FLORIDA'S CAPITAL PUNISHMENT LAW IS 
CONSTITUTIONAL? 

POINT XI 

WHETHER THE TRIAL COURT CORRECTLY SENTENCED 
APPELLANT TO DEATH? 

POINT XI1 

WHETHER THE TRIAL COURT ERRED IN SENTENCING 
APPELLANT FOR BOTH THE BURGLARY AND THE 
MURDER? 



POINT I 

THE TRIAL COURT DID NOT ERR IN DENYING APPELLANT'S 
MOTION FOR A SPEEDY TRIAL DISCHARGE. 

Appellant was originally arrested for both murder and 

burglary (R 2215-2217). The grand jury did not indict appellant 

for the murder at that time, and on November 3, 1981 appellant 

was charged by information with the burglary (R 2237-2238). Later, 

appellant's brother, Freddie Haliburton, and Freddie's girlfriend, 

Sharon Williams, came forward with confessions to the murder which 

appellant had made to them (R 467-468). Thereafter, on March 24, 

1982, the grand jury indicted appellant for the murder as well 

(R 2542-2543). However, on December 17, 1981, while only the 

burglary charge was pending, appellant himself signed a waiver of 

speedy trial (R 2251). Appellant filed a motion to discharge 

under F1a.R.Crim.P. 3.191, the speedy trial rule (R 2638-2639, 

2651-2653), to which the state filed its response (R 2640-2650). 

Appellant argued in the trial court and argues here 

that his motion to discharge should have been granted because 

the waiver of speedy trial which was filed during the pendancy 

of the burglary charge did not apply to the murder charge. As 

the state argued in its written response and at the hearing on 

the motion (R 143-172), appellant was not entitled to a speedy 

trial discharge because the waiver which was filed applied to 

all crimes arising out of the criminal episode. Thus, the 

waiver on the burglary was a waiver on the subsequently-returned 

indictment as well. 

Under F1a.R.Crim.P. 3.191(a)(4), the speedy trial period 
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begins  t o  run  when a person i s  a r r e s t e d  "as a r e s u l t  of t h e  - con- 

duct  o r  c r imina l  ep i sode  which gave r i s e  t o  t h e  charge."  Thus, 

t h e  key i s  conduct o r  c r imina l  ep i sode ,  - n o t  t h e  crime charged.  

J u s t  a s  t h e  same speedy t r i a l  pe r iod  a t t a c h e s  t o  whatever charges  

a r e  brought a s  t h e  r e s u l t  of a g iven ep i sode ,  so  a l s o  a waiver of 

t h e  speedy t r i a l  pe r iod  a p p l i e s  t o  any and a l l  such charges .  

Severa l  ca ses  have so h e l d .  

For example, i n  Gallego v .  Purdy, 415 So.2d 166 ( F l a .  

4 th  DCA 1982) ,  t h e  defendant was a r r e s t e d  on February 26,  1981 

and on A p r i l  22,  1981 was charged by in format ion  wi th  t r a f f i c k i n g  

i n  coca ine  i n  an  amount l e s s  t han  200 grams. Various defense  

cont inuances  were f i l e d  t h e r e a f t e r ,  and on February 23,  1982 t h e  

in format ion  was amended t o  charge t r a f f i c k i n g  i n  coca ine  i n  an  

amount i n  excess  of 400 grams. Two s e p a r a t e  amounts of coca ine  

had been involved i n  t h e  same c r imina l  ep i sode .  A f t e r  t h e  de- 

f e n d a n t ' s  motion f o r  d i s cha rge  was den ied ,  t h e  f o u r t h  d i s t r i c t  

denied p r o h i b i t i o n ,  and i n  i t s  d i s c u s s i o n  of t h e  m e r i t s  s t a t e d :  

Address ing,  f i r s t ,  t h e  m e r i t s ,  we f i n d  
no v i o l a t i o n  of t h e  speedy t r i a l  r u l e .  
A defense  cont inuance c o n s t i t u t e s  a spec i -  
f i c  waiver of t h e  speedy t r i a l  r u l e  ( o r ,  
more p r o p e r l y ,  an e s toppe l  p rec lud ing  r e -  
l i a n c e  on t h e  r u l e )  a s  t o  a l l  charges  which 
emanate from a s i n g l e  c r imina l  ep i sode .  
S t a t e  v .  DeSimone, 386 So.2d 283 ( F l a .  4 th  
DCA 1980; S t a t e  v .  Corlew. 382 So.2d 787 
( F l a .  2nd DCA 1980) .  

It should be  no ted  t h a t  i n  Gallego t h e  amended i n f o r -  

mation charging a more s e r i o u s  crime w a s  f i l e d  t e n  months a f t e r  

t h e  o r i g i n a l  i n fo rma t ion ,  and w e l l  beyond t h e  o r i g i n a l  180 day 
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speedy t r i a l  per iod.  The same r u l e  was appl ied  by t h e  four th  

d i s t r i c t  i n  Clark v .  S t a t e ,  318 So.2d 513 (F la .  4th DCA 1975),  

where t h e  defendant was o r i g i n a l l y  ind ic ted  on two counts of 

p e t i t  larceny and one count of grand l a rceny ,  and subsequently 

was granted a continuance and f i l e d  a waiver of h i s  speedy t r i a l  

r i g h t s  under t h e  r u l e .  Almost two months a f t e r  he f i l e d  h i s  

waiver,  a n o l l e  prosequi was entered  on t h e  charges brought in  

t h e  indictment ,  and a new information with a new case number 

was f i l e d  charging t h e  defendant with embezzlement. The four th  

d i s t r i c t  he ld  t h a t  because t h e  new charge a rose  out of t h e  same 

conduct o r  c r iminal  episode a s  t h e  o r i g i n a l  charges,  t h e  speedy 

t r i a l  waiver appl ied  t o  t h e  new information. S imi la r ly ,  i n  

S t a t e  v .  DeSimone, 386 So.2d 283 ( F l a .  4th DCA 1980),  t h e  cour t  

he ld  t h a t  a waiver by continuance i n  one case appl ied  i n  a se -  

p a r a t e  case f i l e d  a f t e r  t h e  waiver charging a d i f f e r e n t  crime 

a r i s i n g  out  of t h e  same cr iminal  episode. More r e c e n t l y ,  t h e  

t h i r d  d i s t r i c t  came t o  t h e  same conclusion i n  S t a t e  v .  Cocal i s ,  

443 So.2d 138 ( F l a .  3rd DCA 1983).  In  t h a t  case ,  t h e  o r i g i n a l  

information charged t h e  defendant with one count of kidnapping. 

Unexcused defense continuances followed, a second information 

was f i l e d  charging an a d d i t i o n a l  kidnapping count ,  more defense 

continuances were f i l e d ,  and f i n a l l y  on February 7 ,  1983 (wel l  

over a year a f t e r  t h e  o r i g i n a l  a r r e s t ) ,  a t h i r d  information was 

f i l e d  adding a count of e x t o r t i o n .  The speedy t r i a l  discharge 

on t h e  e x t o r t i o n  count was reversed by t h e  t h i r d  d i s t r i c t ,  which 

he ld :  
I t  i s  c l e a r  t h a t  Count 111 [ t h e  e x t o r t i o n  
charge] a rose  from the  same cr iminal  con- 
duct o r  episode a s  gave r i s e  t o  Count I 



[ t h e  o r i g i n a l  kidnapping charge]  ; t h e r e -  
f o r e ,  t h e  f a c t  t h a t  t h i s  charge was f i l e d  
more than  180 days a f t e r  de fendan t ' s  
a r r e s t  does n o t  exclude i t  from t h e  e f -  
f e c t  of t h e  speedy t r i a l  waiver .  

I d .  a t  139. 

I n  t h e  i n s t a n t  c a s e ,  t h e  bu rg l a ry  and murder charges  

obvious ly  a r o s e  from t h e  same conduct o r  c r i m i n a l  ep i sode ;  indeed ,  

a p p e l l a n t  does n o t  a rgue  o therwise .  Thus,  t h e  w r i t t e n  waiver ex- 

ecu ted  by a p p e l l a n t  a p p l i e s  t o  bo th .  The above a u t h o r i t i e s  r e b u t  

a p p e l l a n t ' s  argument t h a t  t h e  waiver  cannot b e  h e l d  t o  apply t o  

any charge a r i s i n g  from t h e  same c r i m i n a l  ep i sode .  

Furthermore,  a p p e l l a n t  c i t e s  t h e  ca se  of Haddock v .  

S t a t e ,  379 So.2d 194 ( F l a .  5 t h  DCA 1 9 8 0 ) ,  f o r  t h e  p r o p o s i t i o n  

t h a t  a  waiver on one crime does n o t  c a r r y  over  t o  a  subsequent ly-  

f i l e d  charge  because i t  i s  a  s e p a r a t e  crime.  While a t  f i r s t  

b lu sh  t h e  Haddock c a s e  might seem i n c o n s i s t e n t  w i t h  t h e  a u t h o r i -  

t i e s  c i t e d  above,  c l o s e  a n a l y s i s  w i l l  show t h a t  i t  i s  n o t .  Be- 

f o r e  add res s ing  t h e  speedy t r i a l  i s s u e ,  t h e  f i f t h  d i s t r i c t  d i s -  

cussed t h e  a l l e g e d  incons i s t ency  i n  t h e  v e r d i c t s , a n d  h e l d  t h a t  

v e r d i c t s  f i n d i n g  t h e  defendant innocent  of manslaughter  b u t  

g u i l t y  of aggravated b a t t e r y  were n o t  i n c o n s i s t e n t .  The de- 

fendant  had been s t r u c k  by an i n t r u d e r  i n  an apartment and 

fought back,  s t abb ing  t h e  i n t r u d e r  w h i l e  s t i l l  i n  t h e  apar tment .  

The i n t r u d e r  t hen  r e t r e a t e d  and r a n  o u t s i d e ,  and t h e  a p p e l l a n t  

fol lowed.  A f t e r  running approximately 340 f e e t ,  t h e  i n t r u d e r  

tu rned  t o  f i g h t ,  t h e  a p p e l l a n t  s tabbed him a g a i n ,  and t h e  i n -  

t r u d e r  d i ed .  Exper t  tes t imony showed t h a t  t h e  i n t r u d e r  could 
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have d ied  from t h e  f i r s t  s tabbing ,  even though he ran 340 f e e t  

away. The f i f t h  d i s t r i c t  explained t h a t  t h e  jury  could have con- 

cluded Ehat the intruder died from t h e  f i r s t  wounds, but t h a t  t h i s  

was a lawful homicide, and then concluded t h a t  t h e  second s tabbing 

ou t s ide  was a sepa ra te  crime of aggravated b a t t e r y .  Thus, t h e  

conduct was separable ,  and t h e  f i f t h  d i s t r i c t  then decided t h e  
-. _ --F 

speedy t r i a l  i s s u e  cons i s t en t  with t h a t  conclusion. The court  

d is t inguished t h e  r u l e  t h a t  a waiver on one information app l i e s  

t o  a second information based on t h e  same cr iminal  conduct by 

poin t ing  out t h a t  i n  Haddock t h e  jury  must have decided t h a t  t h e  

manslaughter and t h e  aggravated b a t t e r y  were separa te .  Thus, 

t h e  cour t  he ld  t h a t  while  t h e  waiver on t h e  manslaughter charge 

could have appl ied  t o  a second manslaughter information,  i t  d id  

no t  apply t o  a subsequently f i l e d  aggravated b a t t e r y  charge,  

which involved separa te  conduct. This i n t e r p r e t a t i o n  of Haddock 

i s  cons i s t en t  with t h e  r e s u l t  reached i n  Walker v .  S t a t e ,  390 

So.2d 4 1 1  (F la .  4 th  DCA 1980),  where t h e  cour t  concluded t h a t  

t h e  veh icu la r  accident  out  of which a charge of veh icu la r  man- 

s laughter  a rose  was a sepa ra te  c r iminal  episode separable  from 

t h e  defendant 's  f l i g h t  from t h e  scene which was an independent 

cr iminal  episode and gave r i s e  t o  a charge of leaving t h e  scene 

of an acc ident .  

Moreover, even i f  t h e  Haddock case cannot be harmonized 

with t h e  cases  c i t e d  by appe l l ee ,  appe l l ee  r e s p e c t f u l l y  submits 



t h a t  t h e  Haddock case  i s  simply wr0ng.l '  There i s  a c e r t a i n  l o g i c  

and symmetry t o  t h e  r u l e  t h a t  i d e n t i t y  of conduct o r  c r imina l  

ep i sode ,  and n o t  i d e n t i t y  of charge ,  governs t h e  a p p l i c a t i o n  of 

t h e  speedy t r i a l  r u l e .  While a p p e l l a n t  c i t e s  t h e  c a s e  of S t a t e  

v .  Grav lee ,  276 So.2d 480 ( F l a .  1973) ,  f o r  t h e  p r o p o s i t i o n  t h a t  

a speedy t r i a l  demand i s  a n u l i t y  when no charges  have been f i l e d ,  

n e v e r t h e l e s s  t h e  speedy t r i a l  pe r iod  h a s  been app l i ed  t o  b a r ,  i n  

t h e  absence of any wa ive r s ,  charges  f i l e d  a f t e r  an o r i g i n a l  

charge.  For example, i n  C a r t e r  v .  S t a t e ,  432 So.2d 979 ( F l a .  

2nd DCA 1983) ,  t h e  defendant  was o r i g i n a l l y  charged wi th  t h e  

c r imina l  o f f e n s e  of  d r i v i n g  w h i l e  h i s  l i c e n s e  was suspended o r  

revoked. More than  180 days a f t e r  custody on t h a t  charge had 

e l apsed ,  h e  was charged wi th  caus ing  a dea th  by t h e  o p e r a t i o n  

of a motor v e h i c l e  wh i l e  i n t o x i c a t e d ,  which charge a r o s e  o u t  of 

t h e  same c o l l i s i o n  a s  d i d  t h e  f i r s t  charge.  The a p p e l l a t e  c o u r t  

h e l d  t h a t  because t h e  s t a t e  f a i l e d  t o  charge him w i t h i n  180 days 

of t h e  o r i g i n a l  d a t e  of cus tody ,  d e n i a l  of h i s  motion f o r  d i s -  

charge was e r r o r .  I d .  a t  798. See a l s o  Robinson v .  i as her, -- 
368 So.2d 83 ( F l a .  4 th  DCA 1970) ;  Deloach ~ . S t a t e ,  338 S 0 . M  

1 1 4 1  ( F l a .  1st  DCA 1976) .  Thus, t h e  speedy t r i a l  r u l e  i s  a 

two-edged sword. It  provides  ex t r ao rd ina ry  r i g h t s  (beyond t h a t  

mandated by c o n s t i t u t i o n a l  speedy t r i a l )  t o  a defendant  who does 

n o t  waive i t s  p r o t e c t i o n .  Conversely,  i f  he  does waive,  it 

al lows t h e  s t a t e  t o  b r i n g  o t h e r  cha rges ,  so  long a s  they  a r e  

1/ I n  t a c t ,  i n  S t a t e  v .  Corlew, 382 So.2d 787, 788 ( F l a .  2nd 
DcA 1 9 8 0 ) ,  t h e  second d i s t r i c t  c l a r i f i e d  t h e  b a s i s  f o r  i t s  
op in ion  i n  S t a t e  v .  Boyd, 368 So.2d 54 ( F l a .  2nd DCA 1979) ,  
which was t h e  ca se  upon which t h e  f i f t h  d i s t r i c t  based i t s  ho ld-  
i n g  i n  Haddock. In  Corlew t h e  c o u r t  exp la ined  t h a t  t h e  d e c i s i o n  
i n  Bo d was based o n t h e a c t  t h a t  bo th  in format ions  a r o s e  o u t  
of -6 t e same c r i m i n a l  conduct ,  n o t  t h a t  they  involved t h e  same 
charge o r  crime.  
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within  t h e  l i m i t s  of c o n s t i t u t i o n a l  speedy t r i a l .  J u s t  a s  t h e  

s t a t e  cannot avoid t h e  e f f e c t  of t h e  speedy t r i a l  r u l e  by en- 

t e r i n g  a  n o l l e  prosse t o  a  cr iminal  charge and then f i l i n g  a  

new information based on t h e  same conduct, S t a t e  v .  Rheinsmith, 

362 So.2d 698 ( F l a .  2nd DCA 1978) ,  so a l s o  a  defendant should 

n o t  be e n t i t l e d  t o  reap t h e  windfa l l  of discharge when he has 

f i l e d  a  waiver.  

Two f i n a l  comments a r e  i n  order .  The case of Johnson 

V .  Zerbst ,  304 U.S. 458 (19381, c i t e d  by a p p e l l a n t ,  governs 

waivers of c o n s t i t u t i o n a l  r i g h t s  and mandates t h a t  such waivers 

be knowing and i n t e l l i g e n t .  However, waiver under t h e  speedy 

t r i a l  r u l e  i s  no t  t h e  waiver of a  c o n s t i t u t i o n a l  r i g h t  because 

speedy t r i a l  under the  r u l e  i s  no t  t h e  same a s  c o n s t i t u t i o n a l  

speedy t r i a l .  See S t a t e  ex r e 1  Butler  v .  Cullen,  253 So.2d 

861, 863 (F la .  1971) .  In  f a c t ,  i t  has been he ld  t h a t  an a t to rney  

can waive speedy t r i a l  without h i s  c l ient ' s  knowledge o r  consent ,  

McArthur v.  S t a t e ,  303 So.2d 359, 360 ( F l a .  3rd DCA 1974),  o r  

even aga ins t  h i s  wishes,  S t a t e  v .  Abrams, 350 So.2d 1104, 1105 

(F la .  4th DCA 1977).  -- See a l s o  S t a t e  ex r e 1  Gutierrez v .  Baker, 

276 So.2d 470, 472 ( F l a .  1973).  F i n a l l y ,  a p p e l l a n t ' s  argument 

t h a t  he was forced t o  choose between h i s  r i g h t  t o  a  speedy t r i a l  

and h i s  r i g h t  t o  counsel i s  u t t e r l y  without b a s i s  i n  t h e  record.  

Thus, i n  conclusion,  appel lee  maintains t h a t  t h e  t r i a l  judge 

c o r r e c t l y  denied t h e  motion f o r  speedy t r i a l  discharge.  



POINT I1 

THE TRIAL COURT D I D  NOT ERR I N  DENYING SUPPRESSION 
OF APPELLANT'S STATEMENTS. 

Appellee maintains  t h a t  t h e  c e n t r a l  quest ion posed by 

t h i s  po in t  i s  whether an i n t e r r o g a t i o n  of a defendant must be i n -  

t e r rup ted  a t  t h e  reques t  of an a t to rney  who has been r e t a i n e d  by 

someone e l s e  t o  r ep resen t  t h e  defendant ,  when t h e  defendant him- 

s e l f  ( e s p e c i a l l y  an experienced one such a s  a p p e l l a n t )  has  r e -  

peatedly and unequivocally waived h i s  r i g h t  t o  counsel and has 

v o l u n t a r i l y  en te r t a ined  i n t e r r o g a t i o n .  Appellee contends t h a t  t h e  

answer t o  t h a t  quest ion must be no. 

It i s  by now axiomatic t h a t  a t r i a l  c o u r t ' s  r u l i n g  on a 

motion t o  suppress i s  c losed wi th  t h e  presumption of co r rec tness ,  

and t h e  reviewing cour t  w i l l  i n t e r p r e t  t h e  evidence and reasonable 

inferences  and deductions derived therefrom i n  a manner most favor-  

ab le  t o  sus ta in ing  t h e  t r i a l  c o u r t ' s  r u l i n g .  McNamara v .  S t a t e ,  

357 So.2d 410, 412 (Fla .  1978) .  In  t h e  i n s t a n t  case ,  i t  was 

a f f i r m a t i v e l y  e s t ab l i shed  during t h e  hearing on t h e  motion t o  

suppress t h a t  appe l l an t  had been repeatedly  advised of h i s  Miranda 

r i g h t s ,  had repeatedly  waived those r i g h t s ,  never ind ica ted  t h a t  

he wanted an a t to rney  and never ind ica ted  t h a t  he was unwil l ing 

t o  t a l k  t o  the  p o l i c e  ( R  230-235, 238-239, 247, 256, 260-262, 267- 

268, 334-336, 343-344). [The sequence of a p p e l l a n t ' s  execution of 

r i g h t s  waivers and consent forms t o  undertake t h e  polygraph exami- 

na t ion  a r e  a l s o  summarized i n  t h e  s t a t e ' s  memorandum presented t o  

t h e  t r i a l  judge ( R  2343-2345). 1 Appel lant ' s  taped statement which 

was played f o r  t h e  jury  ( R  1629-1752) corroborated t h e  waivers 
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which t h e  testimony a t  t h e  suppression hearing es t ab l i shed .  The 

testimony of t h e  a t to rney  who had been r e t a i n e d  by a p p e l l a n t ' s  

s i s t e r  ind ica ted  t h a t  h i s  f i r s t  telephoned reques t  t h a t  t h e  i n -  

t e r r o g a t i o n  s top  occurred a t  approximately 3:30 p.m., j u s t  before 

he came t o  t h e  po l i ce  s t a t i o n  and was refused  access  t o  appe l l an t  

during t h e  i n t e r r o g a t i o n  a t  3:58 p.m. ( R  296-297). The p o l i c e  

c h i e f ' s  order  t h a t  t h e  i n t e r r o g a t i o n  cease due t o  t h e  telephone 

c a l l  from t h e  judge occurred a t  approximately 4:20 p.m. ( R  285- 

286, 344) ,  and t h e  a t to rney  saw appe l l an t  from 5 t o  15 minutes 

a f t e r  h i s  phone conversat ion wi th  t h e  judge ( R  302-207). 

In  considering t h e  i s s u e  presented h e r e ,  i t  must be r e -  

membered t h a t  Miranda v .  Arizona, 384 U.S. 436 (1966),  was an e f -  

f o r t  t o  e l iminate  coercion from confess ions ,  but  no t  confessions 

themselves. Appel lant ' s  argument s h i f t s  t h e  focus from an e f f o r t  

t o  hones t ly  determine whether a  defendant wants t o  t a l k  t o  an a t -  

tempt t o  guarantee someone e l s e ' s  r i g h t  t o  t e l l  him t o  keep s i l e n t .  
case  

Fur the r ,  i t  i s  important t o  remember what t h i s l d o e s  

involve.  Had t h e  a t to rney  appeared on t h e  scene before  t h e  i n -  

t e r r o g a t i o n  had begun, he c e r t a i n l y  could not  have been denied 

access  t o  a p p e l l a n t .  However, i n  t h i s  case i n t e r r o g a t i o n  had a l -  

ready begun. It would - not  have begun i f  appe l l an t  had decided no t  

t o  t a l k .  It would - no t  have begun i f  appe l l an t  had asked f o r  an 

a t to rney .  This appe l l an t  was given ample, repeated oppor tun i t i e s  

t o  do e i t h e r .  Where, a s  h e r e ,  Miranda's mandates have been follow- 

ed ,  it cannot be c red ib ly  claimed t h a t  a  defendant ( e s p e c i a l l y  an ex- 

perienced one) i s  a  cap t ive  during i n t e r r o g a t i o n ,  un less  we a r e  

w i l l i n g  t o  assume t h a t  t h e  Miranda warnings have no meaning a t  a l l .  
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If they do have meaning, then a defendant truly has the right to 

either enter or end an interrogation, and it is his right which is 

at issue, not that of someone else. Thus, appellee maintains that 

even though an identifiable attorney is out in the hall, if 

Miranda's mandates have been followed, the defendant's waiver of 

his rights is still free and voluntary. 

Appellee submits that the mst dispositive case on this 

issue is State v. Craig, 327 So.2d 737 (Fla. 1970). In Craig, 

the district court of appeal had reversed the conviction, deciding 

that the defendant had not waived his right to counsel because 

during the interrogation he had stated that "in a way" he would 

like to have an attorney but concluded that he did not "see how it 

can help me." - Id. at 739. This court quashed that decision, no- 

ting that on the day the defendant surrendered to the police he had 

been orally warned of his rights to have an attorney and to remain 

silent, and that the rights had been put in writing and explained 

to him, after which he signed the written warnings. While this 

was happening, the defendant's family had secured an attorney for 

him and notified a deputy that the defendant had an attorney. All 

of this occurred on a Saturday. The next day, Sunday morning, the 

defendant was again advised of his rights by an assistant state 

attorney at which time his statement was taken. 

This court decided that Craig's statement without counsel 

did not vitiate the voluntariness of his waiver. Furthermore, as 

the dissenting justice pointed out,id. - at 742, Craig's attorney 

was at the jail on Sunday morning asking to see him. Nevertheless, 

this court held as follows: 

17 



A ve rba l  acknowledgment of understanding 
and wi l l ingness  t o  t a l k ,  followed by con- 
duct which i s  c o n s i s t e n t  only wi th  t h e  
waiver of h i s  r i g h t  t o  have a  lawyer pre-  
s e n t ,  by one who has been advised of h i s  
r i g h t s ,  c o n s t i t u t e s  an e f f e c t i v e  waiver 
of h i s  r i g h t  t o  counsel a t  t h a t  s t a g e  of 
t h e  proceeding. 

Id .  a t  741. Two years  l a t e r ,  t h e  Second D i s t r i c t  Court of Appeal - 

followed t h e  Craig case  i n  t h e  case  of S t a t e  v .  Brown, 261 So.2d 

186 (Fla .  2nd DCA 1972),  wherein t h a t  cour t  s t a t e d  t h e  following: 

The t r i a l  judge suppressed t h e  statement 
taken from Brown i n  t h e  Hillsborough County 
J a i l ,  on t h e  ground t h a t  Brown was a t  t h e  
time represented  by t h e  Publ ic  Defender, 
who was no t  n o t i f i e d  of t h e  i n t e r r o g a t i o n .  
F u l l  Miranda warnings were given. Williams 
v .  S t a t e .  F la .  aDD.2d 1966. 188 So.2d 320. 
would support  the' t r i a l  judge ' s  r u l i n g ,  & 
s ince  t h a t  dec is ion  the  Supreme Court has  
allowed a  contession taken from a  defendant 
r e ~ r e s e n t e d  bv counsel who was i n  f a c t  wai t -  

4 

i ng  i n  t h e  lobby ok t h e  j a i l  t o  see  h i s  
c l i e n t  a t  t h e  conclusion o t  t h e  i n t e r r o g a t i o n .  - 
S t a t e  v.  Cra ig ,  F la .  19 /0 ,  237 So.2d 737. We 
must t h e r e f o r e  r eve r se  and remand f o r  recons i -  
de ra t ion  i n  l i g h t  of Craig.  

Id .  a t  187. See a l s o  Kimble v .  S t a t e ,  372 So.2d 1014, 1015 ( F l a .  - -- 
2nd DCA 1979 ("appel lant  argues f u r t h e r  t h a t  h i s  appointed counsel 

must be n o t i f i e d  of h i s  i n t e r r o g a t i o n ,  d e s p i t e  a p p e l l a n t ' s  waiver 

of counse l ' s  a t tendance a f t e r  f u l l  Miranda warnings were given. 

We f i n d  t h a t  content ion without mer i t . " )  

Thus, F lo r ida  law e s t a b l i s h e s  t h a t  where, a s  h e r e ,  an 

accused has  been f u l l y  advised of h i s  r i g h t s ,  t he  simple f a c t  t h a t  

an a t to rney  has been r e t a i n e d  f o r  him does not  v i t i a t e  t h e  volun- 

tariness of ananotherwise v a l i d  waiver of those  r i g h t s .  Appe l l an t ' s  

argument a r t i c u l a t e s  what has become known a s  t h e  "New York Rule." 

That r u l e  i s  based upon t h e  provis ions of t h e  New York S t a t e  



constitution, and its basic proposition is that once the police 

know or have been apprised of the fact that a defendant is re- 

presented by counsel or that an attorney has communicated with 

the police for the purpose of representing him, the defendant's 

right to counsel attaches and may not be waived in the absence of 

counsel. As the New York courts have acknowledged, their rule ex- 

tends protection to a defendant beyond that which is afforded by 

the federal constitution. See People v. Donovan, 243 N.Y.S. 2nd 

841, 193 N.E. 2nd 628 (1963); People v. Hobson, 384 N.Y.S. 2nd 

419, 348 N.E. 2nd 894, 897-898 (1976). Even in the case of 

Edwards v. Arizona, 451 U.S. 477 (1981), where the United States 

Supreme Court held that whenever a defendantexpresses in any way 

a desire for an attorney all interrogation must cease until and 

unless it is initiated by the defendant himself, the Court never 

required, as does New York, that a later initiation of interrogation 

by the defendant can be effected only in the presence of his at- 

torney. 

The cases cited by appellant are distinguishable. In 

Escobedo v. Illinois, 378 U.S. 478 (1964), not only was the de- 

fendant's attorney attempting to see him, but the defendant's 

request to see his attorney was denied. The holding of that case 

takes it out of the reach of the instant case: 

We hold, therefore, that where, as here, 
the investigation is no longer a general 
inquiry into an unsolved crime but has be- 
gun to focus on a particular suspect, the 
suspect has been taken into police custody, 
the police carry out a process of interro- 
gations that lends itself to eliciting 
incriminating statements, the suspect has 
reauested and been denied an opportunity * * 

to 'consult with his Lawyer, and the 



have not effectivelv warned him of his 
4 

absolute constitutional right to remain 
silent. the accused has been denied the 
"~ssistance of Counsel" in violation of 
the Sixth Amendment to the Constitution 

Id. at 490-491. Where, as here, the suspect did not request con- - 

sultation with counsel and the police did not fail to advise him 

of his right to remain silent, appellee maintains that Escobedo 

does not apply. 

Nor does State v. Alford, (Fla. 2nd DCA 

1969), where the defendant was never given Miranda warnings. Id. - 
Davis v. State, 287 So.2d 399 (Fla. 2nd DCA 19731, 

likewise distinguishable, for there the attorney arrived and re- 

quested to see the defendant at least 30 minutes before the in- 

terrogation had begun, unlike in the instant case where the in- 

terrogation was well underway before the attorney either called 

or arrived at the police station. In DelDuca v. State, 422 So.2d 

40 (Fla. 2nd DCA 1982), the defendant's attorney had visited him 

in the jail before the interrogation began, and thereafter re- 

quested that there be no questioning outside of his presence. 

Appellee in the instant case has never maintained thatan attorney 

cannot visit his client before interrogation, advise him to remain 

silent, and then tell the police that his client has decided to 

follow his advice. DelDuca stands for nothing more than that un- 

remarkable proposition. 

In sum, appellee maintains that a rule which would al- 

low an attorney to interrupt an interrogation after the defendant 

has been advised of his rights, has waived them, and has willingly 

submitted to questioning would effectively move the focus of the 



Miranda rule from eliminating coercion to eliminating confessions. 

Realistically, under those circumstances, what attorney is going 

to advise the defendant to continue? If the criminal justice 

system is intended to be a search for the truth, confessions (with 

proper safeguards) should be encouraged, not eliminated. Appellant 

was accorded those safeguards, and the trial judge correctly de- 

nied the motion to suppress. See Stone v. State, 378 So.2d 765, 

768-769 (Fla. 1979); Sanders v. State, 378 So.2d 880, 881-882 

(Fla. 1st DCA 1979). 



POINT I11 

THE TRIAL COURT D I D  NOT ERR I N  REFUSING TO 
STRIKE THE JURY VENIRE.  

Appellant argues t h a t  t h e  t r i a l  judge should have 

granted t h e  motion t o  s t r i k e  t h e  jury  ven i re  when, during jury  

s e l e c t i o n ,  t h e  prosecutor  r e f e r r e d  t o  t h e  f a c t  of a p p e l l a t e  r e -  

view of t h e  sentence.  Appellant argues t h a t  t h e  prosecutor 

committed t h e  same type of e r r o r  a s  t h a t  which occurred i n  P a i t  

v .  S t a t e ,  112 So.2d 380 (F la .  1959) ,  and t h a t  r e v e r s a l  i s  man- 

dated.  Appellee d isagrees .  

F i r s t ,  t h e  t r i a l  judge denied a p p e l l a n t ' s  motion be- 

cause,  a s  he s t a t e d ,  t h e r e  had been no misstatement of t h e  law 

( R  706-707), and f o r  t h a t  reason he  f e l t  t h a t  no c o r r e c t i v e  i n -  

s t r u c t i o n  was necessary.  Of course ,  t h e  t r i a l  judge was c o r r e c t  

s ince  t h i s  cour t  explained i n  S t a t e  v .  Dixon, 283 So.2d 1, 8-9 

(F la .  1973) ,  t h e  s t e p s  involved i n  t h e  Flor ida  c a p i t a l  senten- 

cing procedure,  t h e  f i n a l  s t e p  being review of t h e  sentence by 

t h i s  cour t  " to  provide t h e  convicted defendant with one f i n a l  

hearing before  death i s  imposed." This cour t  examines t h e  r e -  

cord i n  c a p i t a l  cases  t o  determine whether t h e r e  a r e  c l e a r  and 

convincing f a c t s  which warrant t h e  imposit ion of t h e  death pen- 

a l t y .  % Antone v .  S t a t e ,  382 So.2d 1205, 1216 (F la .  1980).  

Thus, t h e r e  was no misstatement of t h e  law by t h e  pro- 

secutor .  Moreover, what occurred here  d id  not  p a r a l l e l  what 

occurred i n  P a i t ,  supra ,  a t  383-384. In  P a i t ,  t h e  prosecutor  

pointed out  t h e  defendant 's  r i g h t  of appeal i n  c o n t r a s t  t o  h i s  

statement t h a t  t h e  "people of t h e  S t a t e  have no r i g h t  t o  appeal." 



He contended t h a t  whi le  t h e  defendant "may have another  day ,"  t h e  

t r i a l  was " the  l a s t  t ime t h e  People of t h i s  S t a t e  w i l l  t r y  t h i s  

c a s e  i n  t h i s  c o u r t . "  Thus, i n  P a i t ,  t h e  p rosecu to r  p a i n t e d  t h e  

s t a t e  a s  t h e  procedura l  underdog i n  c o n t r a s t  t o  t h e  r i g h t s  ac -  

corded t h e  defendant .  The p r e j u d i c i a l  i n t e n t  i n  t hose  comments 

was man i f e s t .  I n  t h e  i n s t a n t  c a s e ,  t h e  p rosecu to r  merely ex- 

p l a ined  i n  a  n e u t r a l  way t h e  procedura l  scheme of c a p i t a l  sen- 

t e n c i n g .  Of cou r se ,  i n  P a i t  t h e r e  were o t h e r  comments of a  

d i f f e r e n t  c h a r a c t e r  which a l s o  l e d  t o  t h e  r e v e r s a l  of t h a t  c a s e .  

I n  s h o r t ,  a p p e l l e e  ma in t a in s  t h a t  t h e  t r i a l  judge p rope r ly  den- 

i e d  t h e  motion t o  s t r i k e  t h e  p a n e l ,  and t h a t  t h e  P a i t  c a s e  does 

n o t  e s t a b l i s h  o therwise .  

POINT I V  

APPELLANT'S PRIVILEGE AGAINST SELF-INCRIMINATION 
WAS NOT VIOLATED EITHER BY THE STATE WITNESS' RE- 
SPONSE TO DEFENSE COUNSEL'S QUESTION OR BY THE 
PROSECUTOR'S ARGUMENT. 

Appel lant  a l l e g e s  two i n s t a n c e s  of v i o l a t i o n  of h i s  

p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  a rgu ing  t h a t  e i t h e r  one 

i s  s u f f i c i e n t  t o  r e q u i r e  a  new t r i a l .  Appellee d i s a g r e e s .  

The f i r s t  i n s t a n c e  came dur ing  c r o s s  examination of 

Teresa  C a s t ,  t h e  v i c t i m ' s  former g i r l f r i e n d .  On d i r e c t  exam- 

i n a t i o n ,  she  recounted an  occas ion  on which she  had met ap- 

p e l l a n t  wh i l e  on a r i d e  w i th  a f r i e n d ,  Danny Lee. During t h e  

r i d e ,  t hey  stopped by a b u i l d i n g  downtown which Lee e n t e r e d  

wh i l e  Cast  remained i n  t h e  c a r ;  when Lee r e t u r n e d ,  a p p e l l a n t  

was w i t h  him. The p rosecu to r  asked where i t  was t h a t  she and 

Lee met a p p e l l a n t ,  b u t  Cast  could on ly  r e c a l l  t h a t  i t  was a  

b u i l d i n g  downtown c l o s e  t o  h e r  apar tment ,  and could n o t  r e c a l l  
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t h e  n a t u r e  of t h e  b u i l d i n g  ( R  1059-1064). On c r o s s  examinat ion,  

defense  counse l  i nqu i r ed  f u r t h e r  regard ing  t h e  b u i l d i n g  where 

t h e  w i t n e s s  had met a p p e l l a n t ,  a s  fo l lows :  

[By defense  counse l ]  
Q .  When was it  t h a t  you met J e r r y  
Ha l ibu r ton ,  now? Is t h a t  t h e  
Saturday be fo re?  

A .  Fr iday .  

Q .  The Fr iday  b e f o r e ,  What t ime of t h e  day? 

A .  I ' m  n o t  s u r e .  

Q .  What was t h i s  b u i l d i n g  t h a t  Danny Lee 
went i n t o  and came ou t  w i t h  J e r r y ?  

A .  I ' m  n o t  s u r e .  

Q .  Was it a  p l a c e  of bus ines s  o r  what? 

A .  I ' m  n o t  s u r e  of t h a t ,  e i t h e r .  I assume 
it  was a  p l a c e  of bus ines s .  He was working 
t h e r e .  Maybe it  was a  schoolroom. 

Q .  You d o n ' t  r e c a l l  s ee ing  any s i g n s  t h a t  
would i n d i c a t e  i t  was connected wi th  school  
o r  plumbing o r  a  g rocery  s t o r e ?  

A .  I was read ing  t h e  newspaper. 

Q. You-all  went t o  ano the r  l o c a t i o n  i n  
town f o r  somebody t o  buy some mari juana? 

A .  Yes. +; * -3r J; 

Q .  Okay. Where was t h i s  p l a c e  t h a t  t h e  
mari juana was purchased,  i n  West Palm Beach? 

A .  Yes, downtown. 

Q. How f a r  from where you picked J e r r y  up 
was i t?  Do you have any idea?  

A .  I t  d i d n ' t  t a k e  u s  ve ry  long t o  g e t  
t h e r e ,  s o  I would - -  I would --  I c o u l d n ' t  --  
l e s s  t han  a  m i l e ,  I would say.  

Q. Do you have any i d e a  of where? 

A .  No. 
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Q .  Can you g ive  us  some i n d i c a t i o n  of 
where downtown? 

A. No. ( R  1103, 1105).  

Later  during c ross  examination defense counsel again re turned  

t o  t h i s  same a rea  of i n q u i r y ,  and t h e  following occurred: 

[By defense counsel]  
Q .  Okay. Did you take  J e r r y  Haliburton 
somewhere e l s e  o r  i s  t h a t  where he l e f t ?  

MR. BARKIN: Object ion,  asked and answered. 

MR. BAILEY: I d o n ' t  r e c a l l  t h e  answer. 

THE COURT: Overruled. 

THE WITNESS: I ,  took him back t o  where we 
picked him up from. 

BY MR. BAILEY: 

Q .  Okay. That was somewhere downtown 
West Palm Beach? 

A.  Yes, I ' m  su re .  

A.  I ' m  s u r e .  He could t e l l  you where i t ' s  a t .  

MR. BARKIN: Judge, i f  I can b r ing  up some- 
t h i n g ,  and I h a t e  t o  do t h i s ,  but  I would ask 
the  jury  t o  go i n  t h e  back. 

THE COURT: A l l  r i g h t .  You can s t e p  i n t o  t h e  
jury  room f o r  j u s t  a  moment, l a d i e s  and gen t l e -  
men. 

(Whereupon, t h e  following proceedings were had 
out  of t h e  presence and hearing of t h e  jury .  ) 

MR. BARKIN: I would j u s t  want t o  ask Your 
Honor i f  t h e  wi tness  can j u s t  answer t h e  
quest ions and no t  s t r a y  i n t o  what M r .  Haliburton 
can say t o  M r .  Bai ley.  I don ' t  t h ink  we reached 
t h a t  po in t  but  I ' m  a f r a i d  of any quest ions going 
f u r t h e r .  

THE WITNESS: Why does he keep asking me 
aues t ions  I don ' t  know t h e  answers t o ?  



The t r i a l  judge then explained t o  t h e  witness  t h a t  she should 

l i m i t  her  responses t o  t h e  ques t ions  asked, and not  volunteer  i n -  

formation, a f t e r  which defense counsel made h i s  motion f o r  mis- 

t r i a l  based on an a l l eged  comment on a p p e l l a n t ' s  r i g h t  t o  r e -  

main s i l e n t  ( R  1113-1114). 

Appellee maintains  t h a t  t h e r e  was no b a s i s  f o r  a mis- 

t r i a l  here  on t h e  same grounds which t h e  s t a t e  argued when t h e  

mat ter  was taken up l a t e r  before  the  t r i a l  judge ( R  1238-1243). 

F i r s t ,  t h e  wi tness '  statement was n o t  a comment on a p p e l l a n t ' s  

f a i l u r e  t o  t e s t i f y ,  e i t h e r  under t h e  s tandard appl ied  i n  David 

v .  S t a t e ,  369 So.2d 943 (F la .  1979) ,  o r  under t h e  s tandard ap- 

p l i e d  by t h e  second d i s t r i c t  i n  S t a t e  v .  Bolton, 383 So.2d 924, 

928 (F la .  2nd DCA 1980) ,  and by t h e  f i r s t  d i s t r i c t  i n  Gains v .  

S t a t e ,  417  So.2d 719, 724. [Whether t h e  Bolton-Gains s tandard 

should apply r a t h e r  than t h e  David s tandard i s  c u r r e n t l y  a t  

i s s u e  before t h i s  cour t  i n  S t a t e  v .  Kinchen, Case No. 64,043.1 

Here, a l a y  witness  was asked repeatedly  by defense 

counsel about t h e  na tu re  of t h e  bui ld ing  where appe l l an t  was 

picked up and where he was l a t e r  dropped o f f ,  and j u s t  before  

t h e  contested comment, defense counsel pressed he r  on it  again.  

She was obviously confused as  t o  what counsel wanted on a po in t  

t h a t  seemed minor, and made t h e  comment only a f t e r  she had been 

pushed t o  t h e  poin t  of exasperat ion.  As she asked t h e  t r i a l  

judge: "Why does he keep asking me ques t ions  I d o n ' t  know t h e  

answers t o ? "  ( R  113) .  Comments such a s  t h a t  contes ted  here  

must be taken i n  context ,  Nelson v .  S t a t e ,  416 So.2d 899, 900 

(F la .  2nd DCA 1982) , and when so taken,  t o  a l a y  jury 
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this statement issusceptibleonly to its plain meaning, that is, 

in effect: "I don't know. Talk to you're client if you want to 

know. He could tell you where it's at." It must be remembered 

that unlike many other cases, the witness here was not a police 

officer stating that a defendant had remained silent, nor was 

the statement made by a prosecutor referring to a defendant's 

failure to take the stand, which distinguishes it from the com- 

ment in Wilson v. State, 371 So.2d 126 (Fla. 1st DCA 1978), 

cited by appellant. 

Further, assuming for the sake of argument that the 

comment can somehow be deemed to be a reference to appellant's 

failure to testify, it was clearly invited. This court stated 

in Clark v. State, 363 So.2d 331, 334-335 (Fla. 1978) that 

"[nlo error occurs when defense counsel comments upon or elicits 

testimony concerning the defendant's exercise of his right to 

remain silent . . . .  A defendant may not make or invite an improper 
comment and later seek reversal based on that comment." What 

transpired in this trial was very similar to what occurred in 

Castle v. State, 305 So.2d 794, 797 (Fla. 4th DCA 1974). The 

pertinent part of that opinion is the following: 

During the trial, in defense counsel's 
cross-examination of the arresting 
police officer, the following occurred: 

"Q. And you did not arrest him until 
October 13, 1970? 

"A. That's correct, sir. 

"Q. Could you not have served an arrest 
on September 8, 1970 on him and noted 
that they detain him at the hospital for 
your custodial duty? 

'A. I notified (sic) the hospital, Mr. 
Starr, that when he was ready to be re- 



leased we would like to be notified. 

"Q. I know that. Couldn't you have 
gone down on the 8th? 

"A. I went down on the 9th. 

"Q. You did? 

"A. Yes. 

"Q. For what purpose? 

"A. To try to get a statement from 
your client, and after reading him his 
rights, he refused to give us one." 

Appellant's counsel immediately had the 
jury excused, and moved for a mistrial 
on grounds the answer was unresponsive 
and prejudicial comment on the accused's 
having exercised his Fifth Amendment 
rights. The Trial Judge denied a mis- 
trial, but did give a corrective jury 
instruction. 

The answer given by the arrest- 
ing police officer was clearly responsive 
to the line of questions being asked. It 
was not volunteered, but rather was soli- 
cited by the questions posed by Appellant's 
own counsel. Appellant's lawyer attempted 
to find out from this witness why the ac- 
cused had been arrested by this witness on 
one date and not another, and the witness 
gave his reason. Consequently, there is 
no error to complain about in the first 
place. A criminal defendant may not take 
advantage on appeal of an error which he 
himself induced at trial, cf., Anderson v. 
State, 230 So.2d 704 (2d D.C.A.Fla.1970). 

Here, as in Castle, the witness' comment was clearly responsive 

to repeated questioning on the same point by defense counsel. 

Unlike Castle, however, where the witness was a police officer, 

here the witness was a lay person and her comment cannot by any 

construction be deemed to be as direct a comment on silence as 



was the comment in Castle. The district court's conclusion in 

Castle was later specifically approved by this court. Castle 

v. State, 330 So.2d 10, 11 (Fla. 1976). In the instant case, 

the trial judge agreed that the comment at issue was not a 

comment on appellant's failure to testify, but rather a comment 

"upon the fact that the defense counsel, who was at that time 

questioning the witness, could ask his own client if he desired 

to know that particular information." (R 1250). Relying on the 

Castle and Clark cases, he agreed that the comment was not of 

the same character as that involved in the Castle case, and 

that it was in response to questions which had previously been 

asked in cross examination (R 1251). 

In short, appellee maintains that the contested com- 

ment did not refer to appellant's failure to testify, and even 

if it did, the state had absolutely nothing to do with it. In 

fact, it was the prosecutor who interrupted the trial so that 

the witness could be cautioned in order to insure that what he 

felt had not yet occurred did not occur in response to further 

questions (R 1112-1113). Had he not intervened, it is not clear 

that a mistrial motion would even have been made, but once the 

issue had been brought up defense counsel picked up the ball 

and attempted to run with it. Even when he did, he acknowledged 

that "the prosecutor was not directly involved in it," and the 

fact that the witness was not a police officer had some bearing 

on the interpretation of her comment (R 1114). No curative in- 

struction was requested. Unlike in White v. State, 365 So.2d 

199, 200 (Fla. 2nd DCA 1978), cited by appellant, here defense 
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counsel clearly did solicit the remark. 

Finally, depending upon the resolution by this court 

of the question certified by the fifth district in Rowel1 v. 

State, So. 2d - , Case No. 83-452 (Fla. 5th DCA opinion 

filed May 24, 1984) [9 FLW 11771, appellee maintains that the 

comment at issue here did not infect this trial and that any 

error was harmless. 

Appellant's next argument is that the prosecutor's 

use of the term "stonewalling" in closing argument was a re- 

ference to appellant's right to remain silent. Here again, the 

statement must be taken in context. Nelson v. State, supra. 

At that portion of his argument (R 1941-1943), the prosecutor 

was discussing the statement which appellant gave to the police, 

showing how the progression of information changed as appellant 

realized he was tripping himself up. As the state argued in 

its written response (R 2506) and at the hearing on the motion 

for new trial (R 2176), and as the trial judge ruled (R 2180), 

the prosecutor's terminology could not be deemed a comment on 

silence since appellant did not remain silent and the prose- 

cutor was discussing appellant's lengthy statement which had 

been played for the jury. - See Lofton v. Wainwright, 620 F.2d 

74, 77 (5th Cir. 1980). The term "stonewalling" was used in 

the same sense as it had been during the Watergate investigation 

and as is defined in Webster's Dictionary as "to engage in ob- 

structive parliamentary debate or delaying tactic." Webster's 

New Collegiate Dictionary (1973 ed.) at 1146. That is, during his 

statement appellant was continuously attempting to evade the 



truth; at no time during that statement did he assert a right 

to remain silent, and there was no reference to that right dur- 

ing the prosecutor's argument. 



POINT V 

THE TRIAL COURT D I D  NOT ERR I N  REFUSING TO 
DECLARE A MISTRIAL ON THE BASIS OF ALLEGED 
CUMULATIVE ERROR. 

Appellant l i s t s  numerous incidents during the  t r i a l  

which he maintains should have tr iggered a  m i s t r i a l .  Appellee 

maintains tha t  none of them, e i the r  individually or co l lec t ive ly ,  

were cause to  stop t h i s  t r i a l .  

The f i r s t  incident was when Freddie Haliburton referred 

t o  the  f a c t  tha t  appellant had "got out of j a i l ,  somewhat i n  

December." ( R  1778). As the  s t a t e  argued a t  t r i a l  ( R  1 7 7 9 ,  1868- 

1869), the inadvertent reference by the  witness was c lear ly  non- 

prejudicia l  because the  jury had already heard appellant himself 

i n  h i s  taped statement discuss the  f ac t  t ha t  he was a  habitual  

burglar and always got caught ( R  1074-1078). Thus, the witness'  

statement to ld  the  jury nothing they had not already heard, and 

the  defense s t ra tegy i n  closing argument was to  argue away the  

presence of appel lant ' s  f ingerpr ints  by arguing tha t  he was the  

neighborhood burglar who happened onto the  scene a f t e r  the  murder 
11 

had been committed by someone e l se  ( R  1911-1912, 1929); The t r i a l  

judge correct ly  denied a  mis t r i a l  on t h i s  basis  ( R  1870). - See 

People v .  McQueen, 85 Mich. App. 348 (1978); S ta te  v .  Rebideau, 

321 A.2nd 58 ( V t .  1 9 7 4 ) .  Further,  no curat ive ins t ruct ion was 

given a t  the  time of the comment since none was requested. 

Freddie's testimony tha t  appellant t o ld  him t h a t  

" there ' s  a  couple more people tha t  I want to  get  ( R  1 7 8 6 ) " d h i s  

testimony concerning appe l lan t ' s  bragging threa t  t ha t  he would 

k i l l  the  man he encountered on Tamarind Avenue " jus t  l i k e  I k i l l e d  

11 In f a c t ,  the defense had the !l?imine order amended to  allow re -  
Terences to  p r io r  burglaries ( R  867). 



that cracker1' (R 1790-1792) was directly relevant to the issue 

of premeditation. Both statements served to illustrate appellant's 

state of mind at the time the crime was committed, that is, that 

the stabbing was a calculated test of his own capacity for murder. 
relevant 

Freddie's expression of concern for his own safety (R 1792) was / 

because that, coupled with the attack upon his girlfriend by ap- 

pellant, caused him to report appellant's confession to the police 

despite his concern about how the rest of the family would feel about 

it (R 1792-1796). This testimony was also necessary to rebut the 

defense argument that Freddie's motive for going to the police 

and for testifying at trial was because he wanted to kill appellant 

(R 1923-1924). Thus, unlike the comment at issue in Jackson v. 

State, So. 2d - , Case No. 62,723 (Florida opinion filed May 

10, 1984) [9 FLW 175, 1761, upon which appellant relies, here 

the statements were clearly relevant to material facts in issue. 

While they were prejudicial to appellant, all evidence of crime 

is prejudicial. Ruffin v. State, 397 So.2d 277, 280 (Fla. 1981). 

However, the test of admissibility is relevancy, Johnson v. State, 

130 So.2d 599, 600 (Fla. 1961),and this testimony met that test. 

Sharon Williams' testimony was properly admitted on the 

same basis. The first comments of which appellant complains 

(R 1844-1847) were unobjected to, and were within the bounds of 

the trial judge's ruling on the motion in limine (R 2457) , which 

allowed all circumstances of the attack upon the witness to be 

admitted except that portion of her statement which dealt with 

an accomplished sexual battery. The attack upon her was integral 

to appellant's confession of the murder, and was the reason why 
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she told Freddie about it. The fact that appellant used a knife 

during his attack on her was not admitted to show propensity to 

use a knife, but because he told her that he killed the victim 

with a knife and that it was better to use a knife than a gun in 

order to avoid detection (R 1846-1848). The admissibility of all 

of these statements has been determined pretrial at the hearing on 

the motion in limine (R 462-490), which hearing was prompted by 

the state in order to avoid evidentiary issues during the trial 

(R 477). 

Regarding the testimony about appellant's tennis shoes, 

it was the prosecution that brought out the fact that the FBI ex- 

pert could not determine that the two stains were human blood be- 

cause they were too small to test adequately (R 1465). Testimony 

concerning the articles taken from appellant's room, including 

the shoes, was absolutely necessary since a challenge to the 

thoroughness of the police investigation was a prominent component 

of the defense case from the very outset of the trial, as was 

clearly demonstrated by defense counsel's opening statement and 

his later intense cross-examination of the police crime scene 

expert (R 1322-1431). 

Appellant's argument about the admission of the standard 

fingerprints taken on March 22, 1979 is clearly without merit. 

There was no objection to Detective Calvin Bryant's testimony 

that appellant was arrested after the fingerprints found at the 

scene were identified as his (R 1611-1612). Obviously, a set of 

prints was on file before the murder took place. Here again the 

jury learned nothing they could not have inferred from appellant's 

admission during his taped statement that he was the neighborhood 
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and always got caught 
burglar/. F i n a l l y ,  t h e  f a c t  t h a t  a  search warrant was obtained 

t o  search a p p e l l a n t ' s  room was no t  e l i c i t e d  t o  imply a  j u d i c i a l  

determination of g u i l t ,  but t o  e s t a b l i s h ,  a s  t h e  prosecutor a r -  

gued ( R  1543) ,  t h a t  t h e  p o l i c e  d id  not  " j u s t  go gangbusting i n  

t h e r e , "  s ince  he a n t i c i p a t e d  due t o  a l l e g a t i o n s  by defense 

witnesses  i n  depos i t ions  t h a t  t h e r e  might be defense testimony 

t h a t  t h e  p o l i c e  "were b r u t a l  when they went t o  t h e  house and they 

d id  not  follow procedures ( R  1544)." 

In  conclusion,  none of t h e  i s s u e s  r a i s e d  under t h i s  

poin t  have mer i t  because a l l  of t h e  contested testimony met t h e  

t e s t  of relevancy; i n  each ins tance  appel lan t  was prejudiced only 

because t h e  evidence v a l i d l y  demonstrated h i s  g u i l t .  

POINT V I  

THE TRIAL COURT D I D  NOT ERR I N  REQUIRING DEFENSE 
COUNSEL TO PROCEED WITH CROSS EXAMINATION. 

Appel lan t ' s  argument t h a t  defense counsel was forced t o  

conduct c ross  examination of Freddie Haliburton when he was too 

exhausted t o  do i t  e f f e c t i v e l y  i s  completely without mer i t .  On 

t h e  af ternoon of t h e  four th  day of t h e  t r i a l ,  a t  3:31 p.m. ( R  1753),  

t h e  admin i s t r a t ive  meeting which t h e  t r i a l  judge had been scheduled 

t o  a t t end  was cance l l ed ,  allowing t h e  t r i a l  t o  continue.  There- 

f o r e ,  a s  governor of the  t r i a l ,  t h e  t r i a l  judge decided t o  begin 

hearing a s  much of t h e  testimony of Freddie Haliburton a s  could 

be heard t h a t  day, and decided t h a t  t h e  t r i a l  would continue "a 

l i t t l e  b i t  pas t"  5:00 p.m. ( R  1753).  Defense counse l ' s  only r e -  

se rva t ion  a t  t h a t  time was t h a t  he d id  not  want t o  be requi red  t o  

complete h i s  c ross  examination t h a t  day, and t h e  judge s a i d  t h a t  

they would ge t  a s  f a r  a s  they could ( R  1754). J u s t  before  d i r e c t  
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examination began, claiming exhaust ion,  defense counsel asked t h a t  

he be allowed t o  cross  examine t h e  witness  i n  t h e  morning. The 

judge responded t h a t  they would not  be requi red  t o  go pas t  6:00 

p.m., and t h a t  i f  d i r e c t  examination was completed before  t h a t  

time he would ask defense counsel "to begin,  a t  l e a s t  begin your 

c ross  t h i s  evening and poss ib ly  go up t o  6:001' ( R  1 7 7 1 ) .  

Appellee maintains  t h a t  i t  was c l e a r l y  wi th in  t h e  c o u r t ' s  

d i s c r e t i o n  t o  extend t h e  t r i a l  one more hour i n  order  t o  move t h e  

case along,  and s e t t i n g  t h e  time f o r  adjournment a t  6:00 p.m. was 

hard ly  inord ina te  o r  unreasonable.  This inc iden t  occurred a t  

t h e  conclusion of only t h e  four th  day of t r i a l .  A s  t h e  t r i a l  

judge noted during t h e  hearing on t h e  motion f o r  new t r i a l ,  t h e  

parties had been given severa l  days of f  between t h e  end of jury 

s e l e c t i o n  and t h e  beginning of t r i a l  a s  an accommodation t o  both 

counsel ,  he had no t  forced t r i a l  t o  continue u n t i l  10:OO p.m. o r  

midnight,  and he d id  no t  observe t h e  " tha t  e i t h e r  counsel were 

p a r t i c u l a r l y  exhausted." ( R  2170). 

It should be noted t h a t  defense counsel completed c ross  

examination before  5:50 p.m. (R 1828) ,  and t h a t  examination 

brought t o  t h e  j u r y ' s  a t t e n t i o n  severa l  bases f o r  impeachment 

based on b i a s  and motive, including Freddie Hal ibur ton ' s  f e e l i n g s  

about h i s  b r o t h e r ,  the  f a c t  t h a t  he had shot  h i s  b ro the r  a f t e r  

be l i ev ing  t h a t  appe l l an t  had a t tacked h i s  g i r l f r i e n d ,  t h e  f a c t  

of F redd ie ' s  p lea  agreement and t h e  use  immunity agreement which 

had been given him i n  exchange f o r  h i s  testimony a t  t r i a l  ( R  1801- 

1928).  The t r i a l  judge s a i d  nothing t o  i n d i c a t e  t h a t  he would 

no t  have allowedthe witness to  b e r e c a l l e d  f o r  f u r t h e r  c ross  examini- 



tion the next morning, quite the contrary. However, no such re- 

quest was made by defense counsel. As the state submitted in its 

written response to the new trial motion (R 2508), "in reality 

this issue was raised in an attempt to create the grounds for 

a 'no-fault' Rule 3.850 motion, since as an experienced defense 

and appellate attorney defense counsel knows that ineffective 

assistance of counsel issues are always raised in post-trial 

proceedings in capital cases." There was no undue haste in the 

progress of this trial, and no basis for the claim made here. 



POINT V I I  

THE TRIAL COURT D I D  NOT ERR I N  ALLOWING THE 
ADMISSION OF THE PHOTOGRAPH. 

Appel lan t  a rgues  t h a t  t h e  t r i a l  judge p r e j u d i c i a l l y  

e r r e d  i n  t h e  admission of S t a t e  E x h i b i t  1, a  photograph of t h e  

v i c t i m ' s  body a t  t h e  scene  of t h e  cr ime.  Appel lee  ma in t a in s  

t h a t  t h e r e  w a s  a b s o l u t e l y  no e r r o r  h e r e ;  t o  t h e  c o n t r a r y ,  t h e  

r eco rd  demonstra tes  a  moderate u s e  of photographs compared t o  

t h a t  which i s  found i n  o t h e r  murder c a s e s .  

F i r s t ,  i t  must b e  no t ed  t h a t  on ly  f o u r  b l ack  and wh i t e  

photographs were proposed f o r  admission i n t o  evidence by t h e  

s t a t e ;  t h r e e  of  t h o s e  photographs were i n  f a c t  admi t ted  and 

publ i shed  t o  t h e  j u r y  ( R  940-944, 1215-1225). Throughout t h e  

t r i a l ,  de fense  counse l  a t t empted  t o  c r e a t e  an i s s u e  r ega rd ing  

t h e  photographs,where t h e r e  r e a l l y  was none,by r e p e a t e d l y  

p a r r o t t i n g f o r  t h e  a p p e l l a t e  r e c o r d  ( R  1243) t h e  term "gory 

photographs."  When he  made an  i s s u e  of  t h e  photographs a t  

v a r i o u s  p o i n t s  i n  t h e  t r i a l ,  t h e  p rosecu to r  no ted  t h a t  no 

c o l o r  photographs had been proposed a t  t r i a l  ( R  1051, 1087,  

1 2 4 4 ) ,  even though they  were a v a i l a b l e .  During t h e  h e a r i n g  on 

t h e  motion f o r  new t r i a l ,  t h e  p rosecu to r  f u r t h e r  e l a b o r a t e d  on 

t h e  a v a i l a b i l i t y  of c o l o r  photographs of t h e  crime scene  and 

of  c o l o r  autopsy photographs .  Those photographs were admi t ted  

a s  S t a t e  Composite E x h i b i t s  1 and 2  a t  t h e  new t r i a l  motion h e a r -  

i n g  i n  o r d e r  t o  show t h e  t r i a l  judge e x a c t l y  what photographs 

were a v a i l a b l e  t o  t h e  s t a t e , ,wh ich  it  chose n o t  t o  even a t t empt  

t o  i n t roduce  a t  t r i a l  (R  2173-2175). Those photographs have 

been forwarded t o  t h i s  c o u r t ,  a s  were t h e  t h r e e  photographs which 
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were admitted a t  t r i a l .  Appellee i n v i t e s  t h i s  cour t  t o  compare 

t h e  photographs which were a v a i l a b l e  with t h e  photographs which 

were admitted.  That comparison w i l l  put t o  r e s t  any complaint 

t h a t  t h e  s t a t e  d id  not  exe rc i se  moderation i n  i t s  use of photo- 

graphic evidence i n  t h i s  case.  

As the  t r i a l  judge s t a t e d ,  the  photograph which i s  con- 

t e s t e d  h e r e ,  Exhibi t  1 ,  i s  "not too g r i s l y "  ( R  1251) ,  and t h a t  the  

"problem with t h e  gor iness  of t h e  photograph . . . .  i s  t h a t  i t ' s  a 

gory case and t h e r e  i s n ' t  any way you can present  the  case with- 

out  those type of photographs." ( R  1292-1293) Fur the r ,  appel lee  

i s  confident  t h a t  t h i s  c o u r t ' s  examination of t h e  t h r e e  photo- 

graphs which were admitted a t  t r i a l  w i l l  demonstrate t h a t  they 

do no t  even approach those whose admission was upheld i n  Booker 

v .  S t a t e ,  397 So.2d 910, 914 (F la .  1981) ,  where one photograph 

of the  v ic t im a s  she was found a t  t h e  scene of t h e  crime showed 

a k n i f e  protruding from h e r  t h r o a t ,  nor did they come near  t h e  

photographs admitted i n  S t r a i g h t  v .  S t a t e ,  397 So.2d 903, 906 

(F la .  1981) ,  seve ra l  of which depicted t h e  v i c t i m ' s  b loa ted  

body which had been recovered from a r i v e r  a f t e r  20 days. Those 

photographs showed t h e  wounds i n f l i c t e d  and were gruesome because 

of decomposition. S t i l l ,  t h i s  cour t  he ld  t h a t  they were " re le-  

vant  e i t h e r  independently o r  a s  cor robora t ive  of o the r  evidence,  

s p e c i f i c a l l y ,  t h e  testimony of wi tnesses ."  - I d .  a t  907. - See 

a l s o  McCray v .  S t a t e ,  369 So.2d 111 (F la .  1 s t  DCA 1979) ( s i x  

photographs of t h e  badly decomposed body of t h e  v ic t im,  while 

unquestionably gruesome, were r e l e v a n t ,  e i t h e r  independently o r  

a s  cor robora t ive  of o the r  evidence and were admissible.)  The 



test for admissibility of photographs in Florida is relevancy, 

not necessity. Foster v. State, 369 So.2d 928, 930 (Fla. 1979). 

Regarding appellant's specific complaints about Exhibit 

1, appellee submits that that photograph was no more graphic than 

Exhibits 17 and 18, about which appellant does not complain here. 

Those latter exhibits showed blood splattered on the walls of the 

victim's bedroom, and were relevant to show the crime scene. In 

fact, they were used extensively by defense counsel in lengthy 

questioning of the state's witnesses regarding their conclusions 

derived from the blood splatters as to how the crime was committed 

(R 13 65 - 138 5,1513-1514) .Wibit 1 was no less relevant than were Mibits 
17 and 18. Defense counsel's objection to the crime scene in- 

vestigator's use of Exhibit 1 in describing the wounds was based 

on the best evidence rule, and not the nature of the photograph 

(R 1226). Further, the medical examiner used Exhibit 1 in de- 

scribing the wounds, testifying that the photograph portrayed the 

victim as he first saw him at the scene; defense counsel's ob- 

jection at that point was based on improper refreshing of re- 

collection,and not the allegedly inflammatory nature of the photo- 

graph (R 1494-1496). 

While appellant argues that identity was not in dis- 

pute, nevertheless defense counsel refused to stipulate to it 

(R 1049). Of course, this court has held that a defendant cannot, 

by stipulating to the identity of the victimand the cause of 

death, relieve the state of its burden to prove those elements 

beyond a reasonable doubt, and challenges to the admission of 

photographs on the basis of an alleged stipulation have failed. 
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See, e.g., Foster  v .  S t a t e ,  supra ,  a t  930. Appellant argues 

t h a t  a  crime scene photograph such a s  Exhibi t  1 should not  have 

been used f o r  i d e n t i f i c a t i o n  testimony, and mentions t h a t  a t  

one poin t  t h e  t r i a l  judge opined t h a t  t h e  s t a t e  could produce 

an ordinary photograph of t h e  v ic t im f o r  i d e n t i f i c a t i o n  ( R  1085) .  

However, i n  Meeks v .  S t a t e ,  339 So.2d 186, 188 (F la .  1976) ,  t h i s  

cour t  l i s t e d  among t h e  acceptable  means of proof of i d e n t i t y  

e i t h e r  a  p i c t u r e  of t h e  v ic t im when a l i v e  o r  a  photograph of t h e  

autopsied cadaver,  e i t h e r  of which could be i d e n t i f i e d  by any 

person who knew t h e  v ic t im i n  l i f e .  

Here, four  witnesses  were shown Exhibi t  1 f o r  i d e n t i -  

f i c a t i o n  purposes. Two of t h e  witnesses  d id  not  r e a c t  emotion- 

a l l y  a t  a l l  ( R  959, 1032).  One of t h e  witnesses  d id  r e a c t  t o  

i t  s l i g h t l y  ( R  924) ,  which t h e  judge l a t e r  s t a t e d  was no pro- 

blem ( R  941).  The only s t rong r e a c t i o n  was by Teresa Cas t ,  t h e  

v i c t i m ' s  g i r l f r i e n d .  However, she had refused  t h e  p rosecu to r ' s  

reques t  t h a t  she look a t  t h e  photograph before  t h e  t r i a l  ( R  1089).  

Fur the r ,  she was asked t o  i d e n t i f y  t h e  photograph not  only f o r  

i d e n t i f i c a t i o n  but  because she had been t h e  f i r s t  person t o  d i s -  

cover t h e  v i c t i m ,  and t h e  photograph showed t h e  p o s i t i o n  of t h e  

body and t h e  crime scene a s  they appeared a t  t h e  time of d i s -  

covery ( R  1050-1052, 1087) .  It was es t ab l i shed  l a t e r  during 

t h e  t r i a l  t h a t  t h e  crime scene i n v e s t i g a t o r  had pul led  t h e  

sheet  which t h e  v ic t im had been c lu tching  down away from h i s  

f ace  i n  order  t o  examine t h e  wounds before  he took t h a t  photo- 

graph ( R  1225) ,  a  f a c t  which t h e  prosecutor  discovered f o r  t h e  

f i r s t  time during t h e  t r i a l  ( R  1216-1217), and which he brought 
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to the jury's attention thereafter through the crime scene in- 

vestigator's testimony. Nevertheless, the position of the sheet 

was only slightly different, and was the only difference. The 

prosecutor's honest mistake was in no way calculated to stir 

the emotion of the witness, and any argument that appellant was 

prejudiced by Ms. Cast's reaction was conclusively rebutted when 

the court polled the jury ( R  1089-1091). Thus, appellee main- 

tains that there was no error in the admission of the photographs 

at trial. 



POINT VIII 

THE TRIAL COURT DID NOT ABUSE ITS DISCRETION 
IN REFUSING TO INSTRUCT ON CIRCUMSTANTIAL 
EVIDENCE. 

Even before the recent elimination of the circumstantial 

evidence instruction from the standard jury instructions, the law 

in Florida was that the instruction on circumstantial evidence 

had to be given only when the prosecution relied solely upon cir- 

cumstantial evidence. State v. Anderson, 270 So.2d 353, 357 (Fla. 

1972); Miller v. State, 403 So.2d 1015, 1016-1017 (Fla. 5th DCA 

1981). In the instant case, the state relied not only upon cir- 

cumstantial evidence but also upon the testimony of witnesses that 

appellant had confessed the murder to them. Thus, even before the 

elimination of the instruction, a refusal to deliver it in this 

case would not have been a palpable abuse of discretion, which is 

what appellant must demonstrate in order to prevail under this 

point. See Williams v. State, 437 So.2d 133, 136 (Fla. 1983); 

McGill v. State, 443 So.2d 433 (Fla. 5th DCA 1984). There was no 

abuse of discretion in this case, much less a palpable abuse. 

[Moreover, in case at some time in the future an assistant attorney 

general is reading this brief with bloodshot eyes in preparation 

for a federal habeas corpus hearing, the circumstantial evidence 

instruction was eliminated in reliance upon federal law, speci- 

fically a United States Supreme Court case. See In re Standard 

Jury Instructions in Criminal Cases, 431 So.2d 594, 595 ('Fla.1981).1 

POINT IX 

THE TRIAL COURT DID NOT ERR IN STRIKING PROSPECTIVE 
JURORS FOR CAUSE FOR SCRUPLES AGAINST THE DEATH PENALTY. 

Appellant does not contend that any of the jurors who 



were excused for cause under the test of Withers~oon v. Illinois. 

a 391 U.S. 510 (1968), did not come within the ambit of that rule. 

Indeed, no such contention could be made since those five pro- 

spective jurors were about as death-scrupled as they come, a point 

which was established with special clarity during defense counsel's 

questioning of them. Rather, appellant challenges the validity of 

the Witherspoon standard itself. 

Appellant relies heavily upon the case of Grigsby v. 

Mabry, 569 F.Supp.1273 (E.D.Ark.l983),modified, 637 F.2d 525 (8th 

Cir.1980). However, appellant's motion to preclude Witherspoon 

challenges (R 2563-2564) and his motion for a bifurcated jury 

(R 2567), and the arguments thereon and the brief argument pre- 

sented during jury selection (R 804-806) certainly did not pre- 

sent the judge in this case with the volumes of information pro- 

vided in the Grigsby case, which itself was remanded for an evi- 

dentiary hearing. Thus, appellee maintains that the issue was not 

preserved for appeal here, because the trial judge had no oppor- 

tunity to make a ruling on the information which gave rise to the 

Grigsby case and its progeny. 

Regardless, appellant's argument has been rejected re- 

peatedly, and appellee will rely upon the cases which have re- 

jected it. See Downs v. State, 386 So.2d 788, 790-791 (Fla. 1980). 

See also Spinkellink v. Wainwright, 578 F.2d 582, 596 (5th Cir. -- 

1978); Steinhorst v. State, 412 So.2d 332, 335 (Fla. 1982); 

Maggard v. State, 399 So.2d 973, 975 (Fla. 1981); Gafford v. State, 

387 So.2d 333, 335-336 (Fla. 1980); Jackson v. State, 366 So.2d 

752, 754-755 (Fla. 1978); Riley v. State, 366 So.2d 19, 21 (Fla. 

1978); Hicks v. State, 414 So.2d 1137, 1138 (Fla. 3rd DCA 1982); 



Nettles v .  S t a t e ,  409 So.2d 8 5 ,  86-87 ( F l a .  1st DCA 1982 ) ;  

Herman v .  S t a t e ,  396 So.2d 222, 228 ( F l a .  4 t h  DCA 1981) .  F u r t h e r ,  

a Grigsby c l a im  was r e j e c t e d  i n  Hutchins  v .  Woodard, 730 F.2d 

953, 957-958 ( 4 t h  C i r . ) ,  s t a y  d e n i e d ;  Woodard v .  Hutch ins ,  

U.S. -, 78 L.Ed.2d 541 (1984) .  

POINT X 

FLORIDA'S CAPITAL PUNISHMENT LAW I S  CONSTITUTIONAL. 

Appe l lan t  p r e s e n t s  t h e  u s u a l  l aund ry  l i s t  of  c h a l l e n g e s  

t o  t h e  c o n s t i t u t i o n a l i t y  of  t h e  dea th  p e n a l i t y ,  a l l  of whichhave 

been r e j e c t e d  i n  many c a s e s .  See ,  3. Spaziano v .  F l o r i d a ,  

U.S. - , 104 S.Ct.  , Case No. 83-5596 (Decided J u l y  2 ,  1984) 

[35 Crim.L.Rep. 31991; Barc lay  v .  F l o r i d a ,  U.S. - , 77 L.Ed. 

2nd 1134 (1983) ;  P r o f f i t t  v .  F l o r i d a ,  428 U.S. 242 (1976) ;  Ford 

v .  S t r i c k l a n d ,  696 F.2d 804 (11 th  C i r .  1983 ) ;  S p i n k e l l i n k  v .  

Wainwright,  s u p r a ;  S t a t e  v .  Dixon, 283 So.2d 1 ( F l a .  1973 ) .  



POINT XI 

THE TRIAL COURT CORRECTLY SENTENCED APPELLANT TO DEATH 

By a vote of 10 to 2, the jury recommended the death 

sentence in this case (R 2687). Contrary to appellant's mis- 

take in his statement of the facts, the advisory verdict was re- 

ached after two hours of deliberation, not 10 minutes (R 2131). 

Just over two weeks later, after the parties had been given the 

opportunity to submit memoranda on sentencing (R 2462-2471, 2472- 

2485), and after being given an opportunity for further argument 

(R 2151), the trial judge announced his findings and sentenced 

appellant to death (R 2152-2153). His written findings and sen- 

tence were filed that same day (R 2688-2689). The judge found 

that five aggravating circumstances existed. He further found 

that the evidence failed to support the existence of any miti- 

gating circumstances, and that no mitigating circumstances out- 

weigh the aggravating circumstances which he found to exist. Ap- 

pellant, of course, challenges each of the judge's findings, but 

appellee maintains that those findings were correct. 

Appellant first challenges the judge's finding that the 

aggravating circumstance delineated in § 921.141(5)(a), -- Fla.Stat. 

(1981), that the capital felony was committed by a person under 

sentence of imprisonment,applied. It is uncontested that ap- 

pellant was on mandatory conditionalrelease at the time the 

murder was committed. The statute in effect at the time of ap- 

pellant's release, § 944.291(1), -- Fla.Stat. (1979), stated that 

"[a] prisoner who has served his term or terms less allowable 

statutory gain-time deductions and extra-good time allowances as 



provided by law, shall, upon release, be under the supervision and 

control of the department [of Corrections] and shall be subject to 

all statutes relating to parole ...." In Williams v. State, 370 

So.2d 1164-1165 (Fla. 4th DCA 1979), the court stated that the 

defendant in that case, who was on mandatory conditional release, 

was "serving only one sentence, a portion of which is in prison 

and the remainder of which is in freedom, subject to his being 

under the supervision of the state as if on parole." Appellee 

maintains that this definition fits within the ambit of the rule 

explained in White v. State, 403 So.2d 331, 337 (Fla. 1981), 

where a defendant on parole was held subject to this aggravating 

circumstance. Thus, appellee maintains that the aggravating cir- 

cumstance was properly found in the instant case. 

Appellant challenges the application of the aggravating 

circumstance specified in 5 921.141(5)(b), -- Fla.Stat. (1981), that 

he had been previously convicted of a felony involving the use 

or threat of violence to the person. During the sentencing phase, 

documentation was admitted (charging documents and judgments) 

proving that appellant had previously been convicted of robbery 

with a firearm and attempted sexual battery (R 2025-2032). Such 

documentation is sufficient evidence to support the existence of 

prior convictions under this aggravating circumstance. - See 

Morgan v. State, 415 So.2d 6, 12 (Fla. 1982; Jones v. State, 411 

So.2d 165, 168 (Fla. 1982). Appellant himself later took the 

stand and testified that while he pled no contest to the charge of 

robbery with a firearm, the other people involved in the robbery 

actually committed it, and that he did not carry the gun (R 2089- 

2090). As it did in its memorandum to the court (R 2478), ap- 
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pellee maintains here that appellant's own, self-serving version 

of the facts was totally irrelevant. Even giving appellant's 

testimony undeserved credence, an aider or abettor is as re- 

sponsible for the crime as the primary perpetrator. Potts v. 

State, 430 So.2d 900, 903 (Fla. 1982). Appellant also denied on 

the stand that he carried the weapon during the attempted sexual 

battery on another inmate at the Desoto Correctional Institute 

(R 2091). As appellee argued in its memorandum (R 2478), the do- 

cumentation which it presented was sufficient evidence, and had 

it attempted to present proof of the circumstances of appellant's 

prior crimes, the defense would no doubt have objected that the 

state was attempting to unduly prejudice the jury against appellant. 

In fact, the documentation presented to the judge with the memo- 

randum (R 2484-2485), which the state chose not to produce before 

the jury for the reason stated above, included appellant's own 

version of the attempted sexual battery wherein he stated that he 

in fact wielded a knife during the commission of that crime. It 

is apparent that appellant committed perjury on the stand at the 

penalty phase. 

Appellant next alleges that the aggravating circumstance 

set forth in $ 921.141(5)(d), -- Fla.Stat. (1981), that the capital 

felony was committed while he was engaged in the commission of a 

burglary, did not apply. He generously concedes that 

there "is some evidence to support this finding," which might 

qualify as the understatement of the year in light of the record 

in this case. Further, appellant is not entitled to challenge 

this finding here, since defense counsel obviously and wisely 
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attempted t o  preserve  h i s  c r e d i b i l i t y  before  t h e  jury by n o t  

chal lenging it  i n  h i s  argument t o  them ( R  2118-2119), and a s  t h e  

s t a t e  noted i n  i t s  memorandum ( R  2479), d id  n o t  con tes t  i t s  app- 

l i c a t i o n  i n  h i s  own memorandum t o  t h e  judge (R  2462-2468). There 

i s  no p rese rva t ion  of an argument on appeal which was never pre- 

sented i n  t h e  t r i a l  cour t .  Fur the r ,  t he  j u r y ' s  quest ion t o  t h e  

c o u r t  during i t s  d e l i b e r a t i o n  on g u i l t  (R 1989-1990) was obviously 

a  quest ion regarding t h e  v e r d i c t  form, and no t  an ind ica t ion  t h a t  

they had no t  found t h a t  a  burglary  had occurred. F i n a l l y ,  a s  ap- 

p e l l e e  argues under Poin t  XII,  judgment and sentence were properly 

entered  on both t h e  murder and burglary counts.  In  Menendez v .  

S t a t e ,  419 So.2d 312, 314-315 (F la .  1982) ,  t h i s  cour t  r e j e c t e d  t h e  

argument t h a t  t h i s  aggravating circumstance c r e a t e s  a  presumption 

t h a t  death i s  the  appropr ia te  penal ty  f o r  persons convicted of 

f i r s t - d e g r e e  murder based on t h e  theory of felony murder. 

Appellant argues t h a t  t h e  t r i a l  judge d id  no t  properly 

f i n d  t h e  aggravating circumstance s e t  f o r t h  i n  § 921.141(5)(h) 

F l a . S t a t .  (1981),  t h a t  t h e  c a p i t a l  fe lony was e s p e c i a l l y  heinous,  -- 

a t r o c i o u s ,  o r  c r u e l .  In  S t a t e  v .  Dixon, supra ,  a t  9 ,  t h i s  cour t  

i n t e r p r e t e d  " tha t  heinous means extremely wicked o r  shockingly 

e v i l  ...." Thus, t h e  t r i a l  judge 's  use  of t h e  term "especia l ly  

wicked and e v i l "  was s u f f i c e n t l y  p r e c i s e .  

The v ic t im i n  t h i s  case  was stabbed 31 times (R  1500- 

1501). A t  t h e  sentencing phase,  D r .  Frederick Hobin, t h e  medical 

examiner, t e s t i f i e d  t h a t  t h e  v ic t im was su rp r i sed  i n  h i s  bed, and 

t h a t  t h e  evidence demonstrated e i t h e r  t h a t  he was awakened because 

he was s t a r t l e d  by t h e  presence of someone o r  was awakened by the  

49 



a t t a c k  i t s e l f .  The doctor was "confident" t h a t  t h e  v ic t im was 

conscious and aware of t h e  f a c t  t h a t  he was being repeatedly  

s tabbed,  s ince  t h e  defensive wounds on h i s  arms indica ted  a  

f u t i l e  attempt t o  defend h imsel f .  While t h e  evidence d id  not  

suggest t h a t  t h e  v ic t im had been tormented before  the  a t t a c k ,  i t  

ind ica ted  t o  t h e  doctor t h a t  t h e  v ic t im survived f o r  minutes a f t e r  

t h e  wounds were i n f l i c t e d  ( R  2065-2069). A t  t r i a l ,  D r .  Hobin 

t e s t i f i e d  t h a t  during t h e  a t t a c k  t h e  v i c t i m  was conscious and 

pul led  up h i s  limbs i n  p r o t e c t i o n ,  and t h a t  he was awakened before  

o r  a f t e r  t h e  s tabbing began ( R  1531-1532). 

Most people consider t h e i r  bedroom t o  be a  s a f e  sanctum 

f o r  privacy and repose.  It does no t  t ax  t h e  imagination t o  

p i c t u r e  t h e  shock and t e r r o r  which t h e  v ic t im i n  t h i s  case must 

have suf fered  during t h e  l a s t  minutes of h i s  l i f e ,  when he  was 

awakened t o  see  a knife-wielding a s s a i l a n t  over him, and when t h a t  

k n i f e  was plunged repeatedly  i n t o  h i s  c h e s t .  The evidence portrayed 

a  c l a s s i c  t a l e  of h o r r o r ,  and t h e  pos ture  of t h e  v ic t im i n  h i s  bed 

a s  shown i n  t h e  photographs depicted a  h e l p l e s s  v ic t im,  powerless 

t o  prevent h i s  own s l augh te r .  His death was no t  ins tantaneous ,  

and t h e  app l i ca t ion  of t h i s  aggravating circumstance t o  t h e  f a c t s  

of t h i s  case  i s  c l e a r  beyond any reasonable doubt. See Breedlove 

v .  S t a t e ,  413 So.2d 1 ,  9  (F la .  1982) (" the t r i a l  cour t  proper ly  

found t h e  murder t o  be heinous,  a t roc ious  and c r u e l .  Although 

death r e s u l t e d  from a s i n g l e  s t a b  wound, t h e r e  was testimony t h a t  

t h e  v ic t im su f fe red  considerable  pain and d id  n o t  d i e  immediately. 

While pain and s u f f e r i n g  alone might no t  make t h i s  murder heinous,  

a t r o c i o u s ,  and c r u e l ,  t h e  a t t a c k  occurred while t h e  v ic t im l a y  



as leep  i n  h i s  bed. This i s  f a r  d i f f e r e n t  from the  norm of c a p i t a l  

f e l on i e s  and s e t s  t h i s  crime apa r t  from murder committed i n ,  f o r  

example, a  s t r e e t ,  a s t o r e ,  o r  o the r  publ ic  p lace  " ) ;  Morgan v .  

S t a t e ,  supra,  a t  12 ("under e s tab l i shed  precedent i n t e rp r e t i ng  

t he  c a p i t a l  felony sentencing law, t he  t h i r d  aggravating circum- 

s tance  [heinous,  a t r oc ious ,  o r  c r u e l ]  i s  a l s o  supported. The 

evidence showed t h a t  death was caused by one o r  more of 1 0  s t ab  

wounds i n f l i c t e d  upon t he  v ic t im by appe l l an t  " ) ;  Washington v .  

S t a t e ,  362 So.2d 658, 665 (F la .  1978) ("the v ic t im Pridgen was 

stabbed repeatedly  while a p p e l l a n t ' s  accomplice he ld  him he lp l e s s  

and unable t o  defend himself .  Pridgen received seven p o t e n t i a l l y  

f a t a l  wounds, none of which would have caused instantaneous death.  

D r .  Femandez t e s t i f i e d  t h a t  i t  would have taken minutes f o r  t h e  

v ic t im t o  d i e . . . . " )  -- See a l s o  Moody v .  S t a t e ,  418 So.2d 989 (F la .  

1982);  King v .  S t a t e ,  390 So.2d 315 (F la .  1980);  Rutledge v .  S t a t e ,  

374 So.2d 975 (F la .  1979). 

Appel lant 's  r e l i ance  on Herzog v .  S t a t e ,  439 So.2d 1372, 

1380 (F l a .  1983),  i s  misplaced. While t he  medical examiner t e s t i -  

f i e d  t h a t  blood and u r i ne  samples indica ted  t h a t  t h e  v ic t im was 

in tox ica ted  (R 2065), the  l a s t  two persons t o  leave t h e  pa r ty  a t  

approximately 11:30 p.m. Saturday n igh t  indica ted  t h a t  t he  v ic t im 

was i n  good s p i r i t s  a s  they saw him go back u p s t a i r s  t o  bed (R 1003- 

1004, 1036-1037); h i s  bro ther  s p e c i f i c a l l y  t e s t i f i e d  t h a t  while t h e  

v ic t im was in tox ica ted ,  he was not  "staggering drunk o r  f a l l i n g  

down drunk o r  anything (R 1019. ) " The v ic t im i n  Herzog was "under 

heavy inf luence  of methaqualone previous t o  her  dea th ," ,  was un- 

conscious during p a r t  of t he  episode,  and "was semi-conscious dur- 

ing  t he  whole inc ident  a s  t he r e  [was] evidence t h a t  t h e  v ic t im 
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offered no resistence . . . . "  - Id. at 1380. The victim in the in- 

stant case had not ingested any hard drugs (R 948, 971-972), and 

was awakened either immediately before or during the attack. The 

trial judge's finding that appellant "attacked a neighbor while 

the victim was intoxicated in his bedroom asleep and totally de- 

fenseless (R 2689)" was fully supported by the evidence and es- 

tablished this aggravating circumstance. 

Appellant also challenges the last aggravating circum- 

stance in this case enumerated in 5 921.141(5)(i), -- Fla.Stat.(l981), 

that the murder was committed in a cold, calculated and premedi- 

tated manner without any pretense of moral or legal justification. 

After having argued that there is doubt that the jury found that 

the murder was committed during a burglary, appellant now some- 

how argues that "the jury was not even unanimous as to whether 

this was a premeditated murder ...." Appellant's argument not only 

ignores the evidence at trial, but apparently assumes that the jury 

filled out the verdict form for no reason at all. The nature of 

the weapon used, the absence of provication, and the nature and 

manner of the wounds inflicted clearly establish premeditation. 

Sireciv. State, 399 So.2d 964, 967 (Fla. 1981). Further, the 

heightened level of premeditation necessary to support this ag- 

gravating circumstance was also proven. Freddie Haliburton's 

testimony portraying appellant's own description of how and why 

he committed the crime established beyond any doubt that ap- 

pellant's action was a cold, calculated, premeditated and perverted 

rite of passage intended to test his own nerve and to prove to 

himself that he was capable of murder. Appellant's statement that 



t h e r e  were "a couple more people t h a t  I want t o  g e t , "  h i s  bragging 

about t h e  murder t o  h i s  b ro the r  a f t e r  an encounter with another  

man on Tamarind Avenue, h i s  bragging t h r e a t  during h i s  a t t a c k  on 

Sharon Williams t h a t  he would "do you j u s t  l i k e  t h a t  man, ( R  1846)" 

and h i s  explanat ion t o  both h i s  b ro the r  and Williams of t h e  ad- 

vantages of using a  k n i f e  t o  k i l l  ( R  1786, 1848) a l l  served t o  

i l l u s t r a t e  f u r t h e r  h i s  s t a t e  of mind a t  t h e  time t h e  crime was 

committed, t h a t  i s ,  t h a t  i t  was a ca lcu la ted  t e s t  of h i s  own 

murderous c a p a b i l i t y .  Fur the r ,  once he  had broken i n t o  t h e  ap- 

artment appe l l an t  found t h e  v ic t im as leep  i n  h i s  bed, obviously 

n o t  awakened by a p p e l l a n t ' s  removal of t h e  j a l o u s i e s  and screen 

a t  t h e  poin t  of en t ry .  Equally obviously,  appe l l an t  had ample 

time t o  ponder h i s  s leeping  v ic t im before  deciding t o  use  him as 

h i s  t e s t  case ,  u t t e r l y  without any pre tense  of moral o r  l e g a l  jus-  

t i f i c a t i o n .  While t h e  medical examiner t e s t i f i e d  t h a t  t h e  murder 

appeared t o  have been committed during a  "frenzy,"  t h a t  testimony 

was no t  incons i s t en t  with t h e  s t a t e ' s  p o s i t i o n  i n  c los ing  argument 

(R  1962-1963). That i s ,  a f t e r  t h e  f i r s t  t h r u s t  of t h e  k n i f e  ap- 

p e l l a n t  c l e a r l y  "got i n t o "  what he  w a s  doing, and any frenzy 

which followed does no t  d e t r a c t  from t h e  cha rac te r  of t h e  crime 

a s  having begun with cold c a l c u l a t i o n .  

I n  McCray v .  S t a t e ,  416 So.2d 804, 807 (F la .  1982) ,  

t h i s  cour t  explained t h a t  while  t h i s  aggravating circumstance o r -  

d i n a r i l y  app l i e s  i n  execution o r  con t rac t  murders, " t h a t  descr ip-  

t i o n  i s  n o t  intended t o  be a l l  i nc lus ive . "  In  J e n t  v .  S t a t e ,  

408 So.2d 1024, 1032 (F la .  1981) ,  t h i s  cour t  explained t h e  l e v e l  

of premeditation which i s  necessary ,  and f u r t h e r  explained t h a t  
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the focus must a lso  be on the other elements of the  aggravating 

f ac to r ,  tha t  the  murder was "cold, calculated ... and without any 

pretense of moral or l ega l  j u s t i f i ca t ion . "  This aggravating c i r -  

cumstance was found to  apply i n  Combs v .  S t a t e ,  403 So.2d 418 (Fla .  

1981, which was nei ther  a contract nor an execution case. It i s  

important to  note that  the  Combs case lacked any evidence of 

p r ior  planning, and appellee contends tha t  here ,  as  i n  Combs, 

appel lant ' s  own words demonstrated a cold and calculated decision 

t o  prove a point t o  himself by committing t h i s  murder. 

Appellant 's argument regarding mitigating circumstances 

i s  insuf f ic ien t  t o  rebut the  t r i a l  judge's finding tha t  there were 

none. There i s  no indication tha t  the  judge believed appel lant ' s  

bogus story tha t  he had been drinking and smoking marijuana with 

the  victim. The judge's findings indicate  tha t  appellant knew 

only tha t  h i s  victim was sleeping and he lp less ,  not t ha t  he was 

intoxicated.  Other evidence showed t h a t ,  and what appellant knew 

was enough. Appellant 's argument on appeal of diminished mental 

capacity was never presented to  the  jury or t o  the  t r i a l  judge 

( R  2122-2124, 2469-2471) fo r  the  very good reason tha t  there  was 

absolutedly no evidence to  support i t .  

In conclusion, appellee a s s e r t s  tha t  the  t r i a l  judge 

properly followed the advisory determination of the jury i n  sen- 

tencing appellant t o  death. Five aggravating circumstances were 

found, and no mitigating circumstances. Furthermore, even i f  

an aggravating circumstance was improperly applied, the  sentence 

should s t i l l  stand. See Brown v. S ta te ,  381 So.2d 690, 696 (Fla.  

1980). -- See a lso  Barclay v .  Flor ida ,  U.S. - , 77 L.Ed.2d 

5 4  



1134 (1983); Ford v. Strickland, 696 F.2d 804 (11th Cir. 1983). 

• POINT XI1 

THE TRIAL COURT DID NOT ERR IN SENTENCING APPELLANT 
FOR BOTH THE BURGLARY AND THE MURDER. 

Repeating some of the arguments regarding the jury's 

deliberation which he made under Point XI, appellant contends that 

the trial judge erred in sentencing him for both the burglary and 

the murder. However, this argument presupposes that that the 

sole basis for conviction was felony murder. Appellee maintains 

that sufficient evidence existed to support conviction under either 

the theory of felony murder or premeditation, and therefore the 

separate sentence for burglary was not error. See White v. State, 

446 So.2d 1031, 1037 (Fla. 1984). 



CONCLUSION 

Based on t h e  foregoing  argument a p p e l l e e  r e s p e c t f u l l y  

submits t h a t  no e r r o r  was committed by t h e  t r i a l  c o u r t  and r e -  

s p e c t f u l l y  r e q u e s t s  t h a t  t h e  judgment and sen tence  of t h e  t r i a l  

c o u r t  be  a f f i rmed .  
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