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PRELIMINARY STATEMENT 

A p p e l l a n t  w a s  t h e  D e f e n d a n t  i n  t h e  C i r c u i t  C o u r t  i n  

a n d  f o r  P a l m  B e a c h  C o u n t y ,  F l o r i d a .  A p p e l l e e  w a s  t h e  p r o s e -  

c u t i o n .  T h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  t h e y  a p p e a r  b e f o r e  

t h i s  C o u r t .  J u r i s d i c t i o n  l i e s  i n  t h i s  C o u r t  p u r s u a n t  t o  

A r t i c l e  V ,  S e c t i o n  3 ( b ) ( l )  F l a .  C o n s t .  a n d  R u l e  9 . 0 3 0 ( a ) ( l )  

( A ) ( i ) ,  F l a .  R .  App.  P . ,  b e c a u s e  A p p e l l a n t  w a s  s e n t e n c e d  t o  

d e a t h  ( R 2 6 9 0 ) .  

T h e  s y m b o l  R  f o l l o w e d  b y  a  n u m b e r  w i l l  r e f e r  t o  t h e  

r e c o r d  o n  a p p e a l .  T h e  s y m b o l  SR r e f e r s  t o  t h e  a d d i t i o n a l  

r e c o r d  o r d e r e d  b y  t h i s  C o u r t  o n  A p r i l  1 3 ,  1 9 8 4 .  E x h i b i t s  w i l l  

b e  r e f e r r e d  t o  b y  n u m b e r ,  a n d ,  f o r  t h o s e  w h i c h  w e r e  n o t  i n t r o -  

d u c e d  a t  t r i a l ,  t h e  d a t e  o f  t h e  h e a r i n g  w i l l  f o l l o w .  



STATEMENT OF THE CASE 

By information filed November 3 (R2237-2238), 

Appellant was charged with committing a burglary on August 9. 

On March 24, 1982, Appellant was indicted for murder in the 

first degree, also allegedly committed August 9 (~2542-2543). 

The cases were consolidated for trial (R207, 2513). 

On June 24, 1982, Appellant moved for discharge 

from the murder charge (R2638-2639). The State argued (R152- 

162, 2640-2641) successfully that the waiver filed 

December 17, 1981 on the burglary charge (R2251) applied to 

the then unfiled murder charge as well. The motion was 

denied (R2513, SR1). 

The Court refused to order Phase Two discovery 

(R2552-2553, 2637). It also denied motions to dismiss on 

Constitutional grounds (R116, 2555-2560), to quash the grand 

jury indictment (R117, 2571-2572), to allow individual voir 

dire (R117, 2565-2566), to provide criminal records on state 

witnesses (R126, 2554), to retain notes of government agents 

(R133, 2561-2562). The Court reserved on Appellant's motion 

for grand jury testimony (R127-128, 2569), but later granted 

it to the State (R195-196, 2283-2284). 

The cases came on for trial on September 6, 1983 

(R566). The jury found Appellant guilty as charged on each 

count (R1992-1993, 2460, 2681). On September 21, the jury 

reconvened and recommended the death sentence (R2132, 2687). 

On October 7, Appellant was sentenced to death for 



f i r s t  d e g r e e  m u r d e r  ( R 2 1 5 2 - 2 1 5 4 ) ,  2 6 8 8 - 2 6 9 9 ) ,  a n d  t o  t w e l v e  

y e a r s  f o r  b u r g l a r y  ( R 2 1 5 2 ,  2 4 8 7 ) .  

M o t i o n  f o r  new t r i a l  ( R 2 4 8 9 - 2 5 0 1 )  w a s  d e n i e d  

N o v e m b e r  3 ( R 2 1 8 0 ) .  By n o t i c e  o f  a p p e a l  f i l e d  t h a t  s a m e  

d a t e  ( R 2 6 9 1 ) ,  A p p e l l a n t  s e e k s  r e v i e w  o f  t h e s e  c o n v i c t i o n s .  

T h e  e n t i r e  r e c o r d  i s  now b e f o r e  t h i s  H o n o r a b l e  C o u r t  f o r  

r e v i e w ,  h a v i n g  b e e n  s u p p l e m e n t e d  o n  A p r i l  2 4 ,  1 9 8 4 .  



STATEMENT OF THE FACTS 

Be tween  5 : 0 0  a n d  5 : 3 0  o n  t h e  a f t e r n o o n  o f  S u n d a y ,  

A u g u s t  9 ,  1 9 8 1 ,  t h e  body o f  Don Bohanon was  f o u n d  by  h i s  

e s t r a n g e d  g i r l f r i e n d ,  T e r e s a  C a s t  ( R 1 0 7 8 - 1 0 8 1 ) .  She  

t h o u g h t  s h e  t r i e d  t o  t a l k  t o  h im and  k i s s e d  h i s  c h e e k  t r y -  

i n g  t o  awaken  h im (R1122)  ( a  d u b i o u s  c l a i m  w i t h  t h e  s h e e t  

u p ,  R1176-1177) .  She  r a n  o u t  a n d  g o t  a  n e i g h b o r  t o  l o o k  

( R 9 3 9 , 1 0 9 1 - 1 0 9 2 ) .  

T e r e s a ,  who l i v e d  w i t h  Don f o r  2 3  m o n t h s  ( R 1 0 5 2 ) ,  

moved o u t  t h e  week b e f o r e  a f t e r  a  f i g h t  ( R 1 0 5 5 - 1 0 5 7 ) .  She 

came b a c k  o n  t h e  e i g h t h  t o  g e t  h e r  d o g ,  and  was  b r i n g i n g  i t  

b a c k  o n  t h e  n i n t h  ( R 1 0 7 7 ) .  Though s h e  moved i n  w i t h  a  

f r i e n d ,  Danny Lee  ( R 1 0 6 1 - 1 0 6 2 ) ,  s h e  s t i l l  h a d  c l o t h i n g  a t  

B o h a n o n ' s  ( R 1 0 9 5 - 1 0 9 6 ) .  Her  b l o o d y  s h i r t  was  f o u n d  i n  t h e  

n e x t  room ( R 1 5 4 1 ) .  

The v i c t i m  s p e n t  t h e  n i g h t  o f  t h e  e i g h t h  d r i n k i n g  

b e e r  and  s m o k i n g  m a r i j u a n a  w i t h  h i s  b r o t h e r  and  some f r i e n d s  

(R948 ,  9 7 1 - 9 7 2 ,  1 0 0 2 ,  1 0 4 1 ) .  I t  b r o k e  up  a b o u t  1 1 : 3 0  p . m . ,  

a n d  h e  w e n t  on  up  t o  h i s  room ( R 9 6 5 ,  1 0 0 3 ) .  B e f o r e  h e  d i d  

s o ,  h e  h a d  w o r d s  w i t h  o n e  D a v i d  S t u r g i s  o v e r  u s e  o f  a  c a r  

(R979 ,  1 0 1 2 - 1 0 1 3 ,  1 0 3 8 ) .  

T h e r e  was  t e s t i m o n y  t h a t  Bohanon was  a  r a c i s t  who 

d i d  n o t  s o c i a l i z e  w i t h  b l a c k s ,  e v e n  t h o u g h  some ,  i n c l u d i n g  

A p p e l l a n t ' s  f a m i l y ,  l i v e d  n e a r b y  (R936-937 ,  9 5 5 - 9 5 6 ,  9 6 0 ,  

9 6 4 ,  1 0 0 0 ,  1 0 5 3 - 1 0 5 4 ) .  A p p a r e n t l y  T e r e s a  d i d  n o t  s h a r e  

t h i s  f e e l i n g ,  b e c a u s e  s h e  and  Danny Lee  w e n t  r i d i n g  w i t h  

A p p e l l a n t  a n d  b o u g h t  a  n i c k e l  b a g  o f  m a r i j u a n a  ( R 1 0 6 2 - 1 0 6 4 ) .  



The p a t h o l o g i s t  t e s t i f i e d  t h a t  d e a t h  o c c u r r e d  

b e t w e e n  1 2 : 3 0  a .m.  and  1 2 : 3 0  p.m. o n  A u g u s t  9  ( R 1 5 1 7 ) ,  

c a u s e d  by m u l t i p l e  s t a b  wounds  ( R 1 5 0 4 ) .  The v i c t i m  was  

a l m o s t  c e r t a i n l y  on  t h e  bed  t h r o u g h o u t  a n d  was p r o b a b l y  

n u d e  ( R 1 5 1 7 ) .  He r e c e i v e d  t h i r t y - o n e  p e n e t r a t i n g  i n j u r i e s ,  

two o n  t h e  n e c k ,  t w e n t y - t w o  o n  t h e  a n t e r i o r  c h e s t ,  s i x  o n  

t h e  a rms  ( a p p a r e n t l y  d e f e n d i n g  h i m s e l f ) ,  and  o n e  o n  t h e  

s c r o t u m  ( R 1 5 0 0 - 1 5 0 1 ) .  The a s s a i l a n t  may a l s o  h a v e  b e e n  on  

t h e  bed  ( R 1 3 8 0 ) .  The  wounds w e r e  l i k e l y  made by a  weapon 

o f  c o n v e n i e n c e  ( R 1 5 2 0 - 1 5 2 1 ) .  I t  c o u l d  h a v e  b e e n  a  p o c k e t  

k n i f e  ( R 1 5 2 3 ) .  T h e r e  was o n e  f l a s h e d  a b o u t  a t  B o h a n o n ' s  

p a r t y  ( R 1 0 3 9 - 1 0 4 0 ) .  

Over  r e p e a t e d  d e f e n s e  o b j e c t i o n s  (R924-925 ,  9 3 9 - 9 4 2 ,  

1 0 4 8 - 1 0 5 1 ) ,  S t a t e ' s  E x h i b i t  One was u t i l i z e d  t o  i d e n t i f y  t h e  

v i c t i m  ( R 9 2 4 ,  9 5 9 ,  1 2 2 5 ,  1 4 9 4 - 1 4 9 5 ) .  A t  l e a s t  two w i t n e s s e s  

c r i e d  a t  t h e  p i c t u r e  (R940 ,  1 0 8 2 - 1 0 8 3 ) .  The s h e e t  c o v e r i n g  

t h e  v i c t i m  h a d  b e e n  moved b e f o r e  t h e  p i c t u r e  was  t a k e n  

( R 1 1 5 4 ,  1 1 5 7 ,  1 2 2 5 ) .  M o t i o n s  f o r  m i s t r i a l  ( R 1 2 1 7 ,  1 2 2 0 - 1 2 2 1 ,  

1 2 3 5 - 1 2 3 8 ,  1 2 4 9 ,  1 8 5 8 - 1 8 6 0 )  w e r e  d e n i e d  (R1250-1251 ,  1 8 6 6 ) .  

P o l i c e  s u s p e c t e d  a  b u r g l a r y ,  s i n c e  n e w l y  r e p l a c e d  

j a l o u s i e s  on  t h e  s o u t h  d o o r  h a d  b e e n  removed ( R 9 6 7 ,  1 1 5 0 ,  

1 1 8 5 ) .  L a t e n t s  f r o m  t h o s e  j a l o u s i e s  m a t c h e d  A p p e l l a n t ' s  

p r i n t s  (R1276 ,  1 2 8 1 - 1 2 8 2 ) .  The v i c t i m  a l l e g e d l y  h a d  s e v e r a l  

h u n d r e d  d o l l a r s  t h e  n i g h t  b e f o r e  ( R 1 0 0 2 - 1 0 0 3 ) ,  w h i c h  was  

n e v e r  f o u n d  ( R 1 5 3 9 ) .  

The v i c t i m  o r d i n a r i l y  s l e p t  w i t h  t h e  d o o r  p a d l o c k e d  



( R 1 1 2 3 ,  1 1 3 2 ) .  T e r e s a  Cast  s t i l l  h a d  h e r  k e y  a n d  h i s  w a s  

t h e  o n l y  o t h e r  ( R 1 1 2 3 ) .  The  p a d l o c k  w a s  u n l o c k e d  when  s h e  

f o u n d  t h e  b o d y  ( R 1 1 2 6 ) .  

On t h e  m o r n i n g  o f  A u g u s t  1 3 ,  1 9 8 1 ,  A p p e l l a n t  w a s  

t a k e n  t o  t h e  p o l i c e  s t a t i o n  a t  a b o u t  6 : 3 0  a . m .  ( R 2 3 0 ,  3 3 3 -  

3 3 4 ) .  He w a s  q u e s t i o n e d  a t  a b o u t  7 : 0 0  a . m . ,  a f t e r  b e i n g  

a d v i s e d  o f  h i s  r i g h t s  ( R 2 3 0 - 2 3 3 ,  3 3 5 ) .  H e  d i d  n o t  r e q u e s t  

a n  a t t o r n e y ,  a t  l e a s t ,  " n o t  a t  t h i s  t i m e "  ( R 2 3 3 - 2 3 5 ,  251 -  

2 5 2 ,  3 4 5 - 3 4 6 ) .  T h e  q u e s t i o n i n g  w e n t  o n  u n t i l  9 : 3 0  a n d  re-  

sumed  a t  10:OO a .m .  f o r  a n o t h e r  t e n  m i n u t e s  ( R 2 3 6 ,  1 7 1 6 -  

1 7 2 9 ) .  

A t  2 : 0 5  p .m.  A p p e l l a n t  s u b m i t t e d  t o  a p o l y g r a p h  

( R 2 3 8 ,  2 5 9 - 2 6 0 ,  3 3 8 ) .  By 3 : 5 0 ,  A p p e l l a n t  h a d  a d m i t t e d  a 

b r e a k - i n ,  b u t  d e n i e d  t h e  m u r d e r  ( R 2 4 0 ,  2 6 5 ,  3 4 2 ) .  H e  g a v e  

a f u r t h e r  s t a t e m e n t  f r o m  3 : 5 6  u n t i l  4 : 2 0  ( R 2 4 1 ,  2 4 6 ) .  I t  

w a s  p l a y e d  t o  t h e  j u r y  ( R 1 7 3 0 - 1 7 5 2 ) .  

M e a n w h i l e ,  A p p e l l a n t ' s  s i s t e r  r e t a i n e d  a n  a t t o r n e y  

t o  r e p r e s e n t  h i m  ( R 2 9 1 - 2 9 3 ) .  He c a l l e d  i n  a t  2 : 4 5  p .m.  a n d  

g o l d  p o l i c e  t o  s t o p  a n y  q u e s t i o n i n g .  When t o l d  t h e  p o l y -  

g r a p h  t e s t  w a s  a l m o s t  o v e r ,  h e  d i d  n o t  i n s i s t  t h a t  i t  b e  

s t o p p e d  ( R 2 9 5 - 2 9 6 ,  3 1 4 ,  3 1 8 ,  3 4 0 - 3 4 2 ) .  

One o f f i c e r  t e s t i f i e d  n o  o n e  t o l d  A p p e l l a n t  a b o u t  

t h e  c a l l  ( R 2 5 4 ) .  A n o t h e r  o f f i c e r  c l a i m e d  h e  d i d  s o  i n  t h e  

p r e s e n c e  o f  t h a t  o f f i c e r  ( R 3 4 3 ,  3 4 8 ) .  He t h u s  c o n t r a d i c t e d  

h i s  own d e p o s i t i o n  ( R 3 4 9 ,  3 5 0 - 3 5 1 ) .  

T h e  a t t o r n e y  a r r i v e d  j u s t  b e f o r e  4 : 0 0  p.m. a n d  



a s k e d  t o  s p e a k  t o  A p p e l l a n t  ( R 2 8 1 ,  2 8 4 ,  2 9 9 ) .  He was  f o r c e d  

t o  l e a v e  ( R 2 7 9 ,  2 9 7 ) ,  a n d  n o t e d  t h e  t i m e  a s  3 : 5 8  ( R 2 9 7 ) .  By 

4 : 1 8  p . m . ,  h e  h a d  a  t e l e p h o n e  c o u r t  o r d e r  g i v i n g  h i m  a c c e s s  

( R 3 0 1 - 3 0 2 ) .  The  i n t e r r o g a t i o n  c e a s e d  a t  t h e  p o l i c e  c h i e f ' s  

o r d e r  a f t e r  t h e  J u d g e  c a l l e d  t w i c e  ( R 3 0 4 - 3 0 5 ) .  The  a t t o r n e y  

was  a b l e  t o  see  A p p e l l a n t  t w e n t y  t o  t w e n t y - f i v e  m i n u t e s  

l a t e r  ( R 2 4 7 ) .  

The  West P a l m  B e a c h  p o l i c e  h a v e  no  s e t  p o l i c y  o n  how 

t o  h a n d l e  a n  a t t o r n e y ' s  r e q u e s t  t o  s t o p  q u e s t i o n i n g  o r  t o  

a l l o w  a c c e s s  t o  t h e  c l i e n t  ( R 2 8 8 - 2 8 9 ) ,  b u t  t h e  p o l y g r a p h  

o p e r a t o r  w o u l d  h a v e  s t o p p e d  h a d  h e  known c o u n s e l  was  o u t s i d e  

d e m a n d i n g  a c c e s s  ( R 2 7 2 - 2 7 3 ) .  

A p p e l l a n t  m a i n t a i n e d  t h a t  h e  s aw  t h e  b o d y  a n d  t h e  

b l o o d  when h e  b r o k e  i n ,  s o  h e  l e f t  a t  o n c e  ( R 1 7 3 1 - 1 7 3 4 ) .  

The  g r a n d  j u r y  r e f u s e d  t o  i n d i c t ,  s o  h e  was  c h a r g e d  o n l y  

w i t h  t h e  b u r g l a r y  a n d  was  a b l e  t o  s e c u r e  h i s  r e l e a s e  o n  b o n d  

( R 1 8 2 7 ) .  

S e v e n  m o n t h s  a f t e r  t h e  m u r d e r ,  A p p e l l a n t  a l l e g e d l y  

r a p e d  h i s  b r o t h e r ' s  g i r l f r i e n d  a t  k n i f e  p o i n t  ( R 1 8 4 3 - 1 8 4 5 ) .  

I n  t h e  p r o c e s s ,  h e  a l l e g e d l y  s a i d  i f  s h e  d i d  n o t  s u b m i t ,  h e  

w o u l d  k i l l  h e r  l i k e  h e  d i d  Bohanon  ( R 1 8 4 6 ) .  S h e  f i n a l l y  

t o l d  t h e  p o l i c e  f o u r  o r  f i v e  d a y s  l a t e r  ( R 1 8 5 2 ) ,  a f t e r  t h e  

b r o t h e r  t o o k  away h e r  c l o t h e s  ( R 1 8 4 9 - 1 8 5 0 ) .  

A p p e l l a n t ' s  b r o t h e r  a l s o  came f o r w a r d  a f t e r  t h e  

a l l e g e d  a t t a c k  ( R 1 7 9 5 - 1 7 9 6 ) .  He d e s c r i b e d  a l l e g e d  a d m i s -  

s i o n s  t h a t  A p p e l l a n t  k i l l e d  Bohanon  ( R 1 7 8 4 - 1 7 8 6 )  t o  s e e  i f  



h e  h a d  t h e  n e r v e  ( R 1 7 8 9 ) .  T h e  b r o t h e r  a l s o  t o o k  a s h o t  a t  

A p p e l l a n t  ( R 1 7 9 7 - 1 7 9 8 ) ,  t r y i n g  t o  k i l l  h i m  ( R 1 8 0 1 - 1 8 0 2 ) .  

A d e f e n s e  m o t i o n  t o  l i m i t  t h e  S t a t e  f r o m  u s i n g  

t h r e a t s  a g a i n s t  t h e  g i r l f r i e n d  ( R 4 6 5 - 4 8 9 )  w a s  d e n i e d  ( R 4 8 9 -  

4 9 0 ) .  T h e  J u d g e  a l s o  r e f u s e d  t o  e x c l u d e  e v i d e n c e  t h a t  

A p p e l l a n t  c l a i m e d  t o  h a v e  s m o k e d  m a r i j u a n a  t h e  n i g h t  o f  t h e  

m u r d e r  ( R 4 9 9 - 5 0 0 )  a n d  e v i d e n c e  o f  a l l e g e d  t h r e a t s  a g a i n s t  

o t h e r  u n s p e c i f i e d  p e r s o n s  ( R 1 7 8 6 ,  1 7 9 2 ) .  

T h e  j u r y  b e g a n  d e l i b e r a t i n g  a t  3 : 2 3  ( R 1 9 8 8 ) .  A t  

6 : 0 2  ( R 1 9 8 9 ) ,  i t  r e t u r n e d  t o  a s k  i f  i t  h a d  t o  d i s t i n g u i s h  

b e t w e e n  p r e m e d i t a t e d  a n d  f e l o n y  m u r d e r  ( R 2 4 5 9 ) .  T o l d  i t  

d i d  n o t ,  i t  r e t u r n e d  i t s  v e r d i c t s  a t  6 : 2 9  ( R 1 9 9 1 ) .  

A t  t h e  s e n t e n c i n g  h e a r i n g ,  t h e  j u r y  r e c e i v e d  e v i -  

d e n c e  t h a t  A p p e l l a n t  h a d  b e e n  p r e v i o u s l y  c o n v i c t e d  o n  p l e a s  

t o  a r m e d  r o b b e r y  a n d  t o  s e x u a l  b a t t e r y  ( R 2 0 2 7 - 2 0 2 8 ,  2 0 4 2 ,  

E x h i b i t s  1 a n d  3 ) ,  a l t h o u g h  n o  o n e  c o u l d  s a y  w h a t  f a c t s  h e  

a d m i t t e d  t o  a t  t h e  t i m e  o f  e a c h  p l e a  ( R 2 0 3 3 - 2 0 3 6 ,  2 0 4 1 - 2 0 4 2 ) .  

A p p e l l a n t  d e n i e d  h a v i n g  a w e a p o n  o n  e i t h e r  o c c a s i o n  ( R 2 0 9 0 -  

2 0 9 1 .  I t  a l s o  l e a r n e d  t h a t  h e  w a s  o n  MCR a t  t h e  t i m e  o f  

t h i s  o f f e n s e  ( R 2 0 5 9 ) .  T h i s  w a s  d e s c r i b e d  a s  r e l e a s e  u n d e r  

s u p e r v i s i o n  f o r  g a i n  t i m e  ( R 2 0 5 5 ) .  A  D e p a r t m e n t  o f  C o r r e c -  

t i o n s  o f f i c e r  a n d  h i s  p a r o l e  o f f i c e r  e a c h  a s s e r t e d  h e  w a s  

s t i l l  u n d e r  s e n t e n c e  a s  a r e s u l t  ( R 2 0 5 5 ,  2 0 5 9 ) .  

D r .  H o b i n  t o l d  t h e  j u r y  B o h a n o n  w a s  l e g a l l y  i n t o x i -  

c a t e d  a n d  a s l e e p  w h e n  a t t a c k e d  ( ~ 2 0 6 4 - 2 0 6 5 ) ,  s u f f e r e d  n o  

t o r m e n t  b e f o r e  d e a t h ,  a n d  h a d  n o  p r o l o n g e d  s u r v i v a l  ( R 2 0 6 7 ) .  



Appellant's brother described his extensive 

drinking that night (R2076). 

After deliberating ten minutes (R2131-2132), the 

jury voted 1 0  to 2 to recommend the death sentence (R2132). 



POINTS INVOLVED 

IV. 

VI. 

! i , ! '  
A ./I VII. 

' t  t 

VIII. 

IX. 

X. 

XI. 

XII. 

THE COURT ERRED IN APPLYING APPELLANT'S 
WAIVER OF SPEEDY TRIAL ON THE BURGLARY 
CHARGE TO THE SUBSEQUENT HOMICIDE INDICT- 
MENT AND DENYING APPELLANT'S MOTION FOR 
DISCHARGE. 

THE COURT ERRED IN REFUSING TO SUPPRESS 
STATEMENTS OBTAINED FROM APPELLANT WHILE 
HIS ATTORNEY WAS OUTSIDE BEING DENIED ACCESS. 

THE COURT ERRED IN REFUSING TO STRIKE THE 
JURY VENIRE AFTER THE PROSECUTOR CALLED 
ATTENTION TO APPELLATE REVIEW OF THE SENTENCE. 

APPELLANT'S PRIVILEGE AGAINST SELF- 
INCRIMINATION WAS VIOLATED BY A REQUEST BY 
A STATE WITNESS THAT HE BE ASKED WHERE 
SHE HAD BEEN WITH HIM AND THE PROSECUTOR'S 
ARGUMENT THAT HE "STONEWALLED" WHEN ARRESTED. 

THE COURT ERRED IN REFUSING TO DECLARE A 
MISTRIAL FOR CUMULATIVE IRRELEVANT AND 
PREJUDICIAL EVIDENCE SUGGESTING WRONGDOING. 

THE COURT ERRED IN REQUIRING DEFENSE COUNSEL 
TO PROCEED WITH CROSS-EXAMINATION OF A 
CRITICAL WITNESS WHEN HE WAS TOO TIRED TO DO 
SO PROPERLY. 

THE COURT ERRED IN ALLCWING THE STATE TO USE 
A POSED AND PREJUDICIALLY GORY PHOTOGRAPH 
FOR IDENTIFICATION. 

THE COURT ABUSED ITS DISCRETION IN REFUSING 
TO INSTRUCT ON CIRCUMSTANTIAL EVIDENCE. 

THE COURT ERRED IN STRIKING PROSPECTIVE 
JURORS FOR CAUSE FOR SCRUPLES AGAINST THE 
DEATH PENALTY. 

FLORIDA'S CAPITAL PUNISHMENT LAW IS 
UNCONSTITUTIONAL. 

THE COURT ERRED IN SENTENCING APPELLANT TO 
DEATH. 

THE COURT ERRED IN SENTENCING FOR BOTH THE 
FELONY AND THE MURDER. 



ARGUMENT POINT I 

THE COURT ERRED I N  APPLYING APPELLANT'S  
WAIVER OF SPEEDY TRIAL O N  THE BURGLARY 
CHARGE TO THE SUBSEQUENT HOMICIDE INDICT- 
MENT A N D  DENYING APPELLANT'S  MOTION FOR 
DISCHARGE. 

I t  i s  u n d i s p u t e d  t h a t  A p p e l l a n t  w a s  a r r e s t e d  f o r  

m u r d e r  o n  A u g u s t  1 3 ,  1 9 8 1 ,  $ u t  w a s  c h a r g e d  o n l y  w i t h  
'. 

b u r g l a r y  w h e n  t h e  g r a n d  j u r y  r e f u s e d  t o  i n d i c t  ( R 2 2 1 5 - 2 2 1 7 ,  

2 2 6 7 ) .  U n l e s s  s p e e d y  t r i a l  w a s  w a i v e d ,  t h e  1 8 0 - d a y  p e r i o d  

a l l o w e d  t h e  S t a t e  b y  R u l e  3 . 1 9 1 ( a ) ( l )  F 1 a . R . C r i m . P .  e x p i r e d  

o n  F e b r u a r y  9 ,  1 9 8 2 .  T h u s ,  t h e  c r i t i c a l  i s s u e  h e r e  i s  t h e  

e f f e c t  o f  A p p e l l a n t ' s  w a i v e r  ( R 2 2 5 1 )  o n  t h e  b u r g l a r y  c h a r g e  

o n  D e c e m b e r  1 7 ,  1 9 8 1  o n  t h e  s u b s e q u e n t  i n d i c t m e n t  f o r  m u r d e r  

r e t u r n e d  M a r c h  2 4 ,  1 9 8 2  ( R 2 5 4 3 ) .  

I t  i s  o n e  t h i n g  t o  s a y  t h a t  t h e  S t a t e  may i n c r e a s e  

t h e  d e g r e e  o f  t h e  c r i m e  c h a r g e d ,  a s  i n  G a l l e g o  v .  P u r d y ,  

4 1 5  S o . 2 d  1 6 6  ( F l a .  4  D C A  1 9 8 2 ) ,  o r  v a r y  t h e  c h a r g e  s l i g h t l y ,  

a s  i n  C l a r k  v .  S t a t e ,  3 1 8  S o . 2 d  5 1 3  ( F l a .  4  D C A  1 9 7 5 ) ,  w i t h -  

o u t  l o s i n g  t h e  b e n e f i t  o f  a p r i o r  s p e e d y  t r i a l  w a i v e r .  I t  

i s  q u i t e  a n o t h e r  t o  a s s e r t ,  a s  i n  G a l l e g o  v .  P u r d y ,  s u p r a ,  

4 1 5  S o . 2 d  a t  1 6 7 ,  t h a t  t h e  w a i v e r  a p p l i e s  t o  a n y  c h a r g e  

a r i s i n g  f r o m  t h e  s a m e  c o n d u c t .  T h e  o n l y  a p p r o p r i a t e  v i e w  

i s  t h a t  o f  H a d d o c k  v .  S t a t e ,  3 7 9  S o . 2 d  1 9 4  ( F l a .  5  D C A  1 9 8 0 ) ,  

w h i c h  h e l d  a w a i v e r  a s  t o  m a n s l a u g h t e r  d i d  n o t  a p p l y  t o  a 

s u b s e q u e n t l y  a d d e d  a g g r a v a t e d  b a t t e r y  c h a r g e  b e c a u s e  t h a t  

w a s  a  s e p a r a t e  c r i m e .  



F i r s t  o f  a l l ,  a w a i v e r  m u s t  b e  k n o w i n g  a n d  

i n t e l l i g e n t ,  J o h n s o n  v .  Z e r b s t ,  3 0 4  U.S .  4 5 8 ,  5 8  S . C t .  1 0 1 9 ,  

8 2  L . E d . 2 d  1 4 6 1  ( 1 9 3 8 ) .  How c a n  o n e  k n o w i n g l y  w a i v e  s p e e d y  

t r i a l  o n  u n f i l e d  c h a r g e s ?  

S e c o n d l y ,  a s  A p p e l l a n t  n o t e d  b e l o w  ( R 2 6 5 3 ) ,  t h e  

h o l d i n g  t h a t  a c o n t i n u a n c e  w a i v e s  t h e  b e n e f i t  o f  t h e  r u l e  

f o r  u n f i l e d  c h a r g e s  c a n n o t  b e  w i t h i n  c o n t e m p l a t i o n  o f  t h e  

r u l e .  A  c o n t i n u a n c e  t a k e s  a p e n d i n g  c a s e  o u t  o f  t h e  r u l e ,  

b u t  t h e  a c c u s e d  c a n  r e s t o r e  i t  b y  a s i m p l e  d e m a n d  u n d e r  

R u l e  3 . 1 9 1 ( c ) ,  F 1 a . R . C r . P .  S i n c e  s u c h  a d e m a n d  i s  a 

n u l l i t y  o n  a n  u n f i l e d  c h a r g e ,  S t a t e  v .  G r a v l e e ,  2 7 6  S o . 2 d  

4 8 0  ( F l a .  1 9 7 3 ) ,  t h e  i n c o n g r u o u s  r e s u l t  i s  t h a t  t h e  r u l e  

c a n  b e  r e i n s t a t e d  o n  t h e  c h a r g e  f o r  w h i c h  i t  w a s  d i r e c t l y  

w a i v e d ,  b u t  i s  f o r e v e r  t o l l e d  o n  t h e  c h a r g e  f o r  w h i c h  i t  

w a s  n o t  d i r e c t l y  w a i v e d .  S u c h  a n  a b s u r d  r e s u l t  m u s t  b e  

a v o i d e d ,  S t a t e  v .  Webb, 3 9 8  S o . 2 d  8 2 0  a t  8 2 4 . ( F l a .  1 9 8 1 ) .  

F i n a l l y ,  t h e  c o n t i n u a n c e  a n d  w a i v e r  o f  D e c e m b e r  1 7  

w a s  n e c e s s a r y  s o  c o u n s e l  c o u l d  p r o p e r l y  p r e p a r e  f o r  a  

s e r i o u s  a n d  c o m p l e x  f e l o n y  c h a r g e  ( R 2 2 5 2 - 2 2 5 3 ) .  T h e  r i g h t  

t o  c o u n s e l  m e a n s  c o u n s e l  who h a s  t i m e  t o  a n d  d o e s  p r e p a r e  

p r o p e r l y ,  Brown v .  S t a t e  4 2 6  S o . 2 d  7 6  ( F l a .  1 D C A  1 9 8 3 ) ,  

D i x o n  v .  S t a t e ,  2 8 7  S o . 2 d  6 9 8  ( F l a .  1 D C A  1 9 7 3 ) .  A s  t h i s  

C o u r t  s t a t e d  w i t h  r e g a r d  t o  t h e  s t a t u t e  w h i c h  p r e c e d e d  t h e  

r u l e  : 

" I n  b r i e f ,  t h e  a c c u s e d  f o u n d  h i m s e l f  i n  a  
v i s e .  H i s  c o n s t i t u t i o n a l  r i g h t  i s  t o  a  
s p e e d y  t r i a l  b y  a n  i m p a r t i a l  j u r y .  A f t e r  
s e e k i n g  a  s p e e d y  t r i a l ,  h e  f o u n d  h i m s e l f  



f a c i n g  t h e  r i s k  o f  t r i a l  b y  a  j u r y  w h i c h  
h a d  b e e n  e x p o s e d  t o  p r e t r i a l  p r e j u d i c i a l  
p u b l i c i t y .  T h e  p r e s i d i n g  j u d g e  f o u n d  t h i s  
t o  b e  a  r e a l  r i s k ,  when h e  g r a n t e d  t h e  
m o t i o n  f o r  c h a n g e  o f  v e n u e .  

R e s p o n d e n t  now a r g u e s  t h a t  i n  s e e k i n g  h i s  
c o n s t i t u t i o n a l  r i g h t  t o  a  t r i a l  b y  a n  i m -  
p a r t i a l  j u r y ,  p e t i t i o n e r  f o r f e i t e d  h i s  c o n -  
s t i t u t i o n a l  r i g h t  t o  a  s p e e d y  t r i a l .  

We d o  n o t  b e l i e v e  s u c h  t o  b e  t h e  c a s e .  
W h i l e  S e c .  9 1 5 . 0 1 ( 2 )  s h o u l d  a p p l y ,  a n d  t h e  
c o n t i n u a n c e  i s  s o u g h t  f o r  t h e  m e r e  c o n v e n -  
i e n c e  o f  t h e  a c c u s e d ,  we h o l d  t h a t  i t  w a s  
n o t  i n t e n d e d  t o  a p p l y  when  a n  a c c u s e d  t a k e s  
s u c h  s t e p s  a s  a r e  n e c e s s a r y  t o  p r o t e c t  h i s  
f u n d a m e n t a l  r i g h t s . "  [ S t a t e  e x  r e l .  J o h n s o n  
v .  E d w a r d s ,  2 3 3  S o . 2 d  3 9 3  a t  3 9 5  ( F l a .  1 9 7 0 ) ]  

H o w e v e r ,  t h a t  i s  p r e c i s e l y  t h e  H o b s o n ' s  C h o i c e  i m p o s e d  o n  

A p p e l l a n t  h e r e  when  h e  w a s  f o r c e d  t o  g i v e  up  h i s  r i g h t  t o  

s p e e d y  t r i a l  o n  t h e  p o s s i b l e  m u r d e r  c h a r g e  t o  g i v e  h i s  

a t t o r n e y  t i m e  t o  p r e p a r e  f o r  t h e  b u r g l a r y .  P l a c i n g  s u c h  a  

c h i l l  o n  t h e  e x e r c i s e  o f  t h e  c o n s t i t u t i o n a l  r i g h t  t o  c o u n s e l  

i s  i t s e l f  u n c o n s t i t u t i o n a l ,  S h e r b e r t  v .  V e r n e r ,  3 7 4  U.S .  3 9 8  

T h e r e  w a s  n o  w a i v e r  o n  t h e  m u r d e r  c h a r g e .  A p p e l l a n t  

w a s  n o t  e v e n  c h a r g e d  much l e s s  p u t  o n  t r i a l  w i t h i n  1 8 0  d a y s  

o f  h i s  a r r e s t  f o r  t h a t  c r i m e .  A c c o r d i n g l y ,  h i s  m u r d e r  c o n -  

v i c t i o n  m u s t  b e  r e v e r s e d  a n d  t h e  c a u s e  r e m a n d e d  w i t h  

i n s t r u c t i o n s  t o  d i s c h a r g e  h i m .  



ARGUMENT POINT I1 

THE COURT ERRED I N  REFUSING TO SUPPRESS 
STATEMENTS OBTAINED FROM APPELLANT WHILE 
H I S  ATTORNEY WAS OUTSIDE BEING DENIED ACCESS. 

T h e  f a c t s  i n  t h i s  m e l o d r a m a  a r e  n o t  i n  d i s p u t e .  I n  

a  d r e s s  r e h e a r s a l  f o r  t h e  c o n t e m p t  c i t a t i o n  t h i s  C o u r t  i s  

r e v i e w i n g  i n  J a m a s o n  v .  S t a t e ,  e t  a l ,  Case No. 6 3 , 5 7 1 ,  West 

P a l m  B e a c h  p o l i c e  i g n o r e d  t h e  d e m a n d  b y  t h e  a t t o r n e y  r e t a i n e d  

by A p p e l l a n t ' s  s i s t e r  t o  s t o p  i n t e r r o g a t i n g  A p p e l l a n t ,  a n d  

r e f u s e d  h i m  a c c e s s  w h e n  h e  a r r i v e d  a t  t h e  j a i l  u n t i l  a  

C i r c u i t  J u d g e  i n t e r c e d e d  o n  h i s  b e h a l f .  

T h e  c o n d u c t  o f  t h e  p o l i c e  i n  t h i s  c a s e  a n d  i n  t h a t  

o f  J o h n  M e l o d y  ( R 2 3 1 8 - 2 3 2 1 )  c a n  o n l y  b e  c h a r a c t e r i z e d  as  u n -  

l a w f u l .  I t  i s  w r o n g  t o  d i s r e g a r d  t h e  d e m a n d  n o t  t o  q u e s t i o n ,  

as  t h e  S e c o n d  D i s t r i c t  r e c o g n i z e d  i n  D e l  D u c a  v .  S t a t e ,  4 2 2  

S o . 2 d  4 0  ( F l a .  2  DCA 1 9 8 2 )  a n d  E d w a r d s  v .  A r i z o n a ,  4 5 1  U . S .  

4 7 7 ,  1 0 1  S . C t .  1 8 8 0 ,  6 8  L . E d . 2 d  3 7 8  ( 1 9 8 1 ) .  T h o u g h  i t  i s  

s t i l l  p o s s i b l e  f o r  t h e  s u s p e c t  t o  w a i v e  c o u n s e l  a n d  g i v e  a  

v o l u n t a r y  s t a t e m e n t ,  h e  c a n n o t  d o  s o  w h e n  h e  d o e s  n o t  know 

h i s  f a m i l y  h a s  p r o v i d e d  a n  a t t o r n e y ,  a n d  h e  w a s  n o t  t o l d .  

[ T h o u g h  o n e  o f f i c e r  s a i d  h e  t o l d  h i m ,  t h e  c o n t r a r y  c o n c l u s i o n  

i s  n o t  o n l y  c o m p e l l e d  b y  t h e  w e i g h t  o f  t h e  e v i d e n c e  b u t  a l s o  

b y  t h e  r u l e  t h a t  t e s t i m o n y  o f  a S t a t e ' s  w i t n e s s  who c o n t r a -  

d i c t e d  t h a t  c l a i m  ( R 2 5 4 )  i s  b i n d i n g  o n  t h e  S t a t e ,  W e i n s t e i n  v .  

S t a t e ,  2 6 9  S o . 2 d  7 0  a t  7 2  ( F l a .  2  DCA 1 9 7 2 ) l .  

I t  w a s  a l s o  w r o n g  t o  d e n y  a t t o r n e y  B u r f o r d  a c c e s s  t o  

h i s  c l i e n t .  A p p e l l a n t  h a d  b e e n  i n  c u s t o d y  f o r  a l m o s t  t e n  - -- - 



h o u r s .  H e  i s  d e e m e d  t o  h a v e  b e e n  h e l d  i n c o m m u n i c a d o ,  i n  
L 

v i o l a t i o n  o f  E s c o b e d o  v .  I l l i n o i s ,  3 7 8  U . S .  4 7 8 ,  8 4  S . C t .  

1 7 5 8 ,  1 2  L . E d . 2 d  9 7 7  ( 1 9 6 4 ) ,  S t a t e  v .  A l f o r d ,  2 2 5  S o . 2 d  8 5 2  

( F l a .  2  D C A  1 9 6 9 ) ,  a n d  D a v i s  v .  S t a t q ,  2 8 7  S o . 2 d  4 0 0  ( F l a .  

2  DCA 1 9 7 4 ) .  I t  s h o u l d  n o t  h a v e  b e e n  n e c e s s a r y  t o  s e e k  t h e  

h e l p  o f  J u d g e  B a r k e t t  a t  a l l .  When t h e  J u d g e  d i d  c a l l ,  t h e  

p o l i c e  r e s p o n s e  w a s  n o t  s o  w r o n g  a s  i t  w a s  o n  J o h n  M e l o d y ,  

b u t  i t  t o o k  m o r e  t h a n  o n e  c a l l  ( R 3 0 4 )  a n d  s e v e r a l  m i n u t e s  

e l a p s e d  d u r i n g  w h i c h  i n t e r r o g a t i o n  c o n t i n u e d .  

A s  i n  D a v i s  v .  S t a t e ,  s u p r a ,  A p p e l l a n t  

" w a s  d e p r i v e d  o f  e f f e c t i v e  r e p r e s e n t a t i o n  
b y  c o u n s e l  a t  t h e  o n l y  s t a g e  w h e n  l e g a l  
a i d  a n d  a d v i c e  w o u l d  h e l p  h i m . "  ( 2 8 7  S o . 2 d  
a t  4 0 0 )  

b u t  n o t h i n g  h e r e  w a s  s u p p r e s s e d .  A l l  o f  t h e  s t a t e m e n t s  o b -  

t a i n e d  a f t e r  e a c h  i m p r o p r i e t y  s h o u l d  h a v e  b e e n  e x c l u d e d .  

A l l  o f  A p p e l l a n t ' s  a d m i s s i o n s  a s  t o  b u r g l a r i e s  c a m e  a f t e r  

h i s  a t t o r n e y  d e m a n d e d  t h a t  q u e s t i o n i n g  s t o p .  A f t e r  c o u n s e l  

a r r i v e d  a t  t h e  s t a t i o n ,  A p p e l l a n t  g a v e  v i r t u a l l y  t h e  e n t i r e  

f i n a l  t a p e d  s t a t e m e n t  b e g i n n i n g  a t  1 7 3 0  ( R 2 4 1 ) .  H e  c l a i m e d  

h e  d i d  n o t  l i k e  o r  u s e  k n i v e s  ( R 1 7 5 1 ) .  H e  t a l k e d  a b o u t  t h e  

c l o t h e s  h e  w o r e  t h a t  n i g h t  a n d  w h e r e  t h e y  c o u l d  b e  f o u n d  

( R 1 7 3 9 - 1 7 4 1 ) .  H e  d e s c r i b e d  how t h e  b o d y  l o o k e d  ( R 1 7 3 1 ) .  

H e  c o n t r a d i c t e d  h i m s e l f  a s  t o  w h e n  h e  s m o k e d  m a r i j u a n a  w i t h  

t h e  v i c t i m  ( R 1 7 3 5 - 1 7 3 6 ) .  

From t h e  n a t u r e  o f  t h e  s t a t e m e n t s  w h i c h  s h o u l d  h a v e  

b e e n  s u p p r e s s e d ,  i t  i s  c l e a r  t h a t  t h e i r  a d m i s s i o n  w a s  

p r e j u d i c i a l .  Any d o u b t  o n  t h e  s u b j e c t  i s  d i s p e l l e d  b y  t h e  



prosecutor's closing argument, which dwells at length on 

the contradictions in the various statements (R1941-1947). 

A new trial is in order, without the offensive statements. 



ARGUMENT POINT I11 

THE COURT ERRED IN REFUSING TO STRIKE 
THE JURY VENIRE AFTER THE PROSECUTOR 
CALLED ATTENTION TO APPELLATE REVIEW OF 
THE SENTENCE. 

While attempting to determine the views of prospec- 

tive jurors on capital punishment, the prosecutor engaged in 

the following colloquy: 

"MR. BARKIN: Do you understand, Mrs. 
Devries (sic), that even if you sat on 
the jury and you recommended that, it's 
still up to the Judge to make a final 
decision as to sentence? 

MS. TOBIES: Yes. 

MR. BARKIN: Your recommendation is 
advisory only? 

MS. TOBIES: Yes. 

MR. BARKIN: And even if the appellate -- 
you understand that the sentence is 
reviewed by the Court of Appeals --I 1  (R705) 

Appellant promptly objected, which produced an admonition to 

the prosecutor outside the presence of the prospective jurors, 

but the motion to strike the panel was denied and no correc- 

tive instruction was given (R705-707). 

The clear meaning of the prosecutor's statement 

was to denigrate the importance of the jury sentencing func- 

tion by suggesting that any error could be corrected on 

appeal. The suggestion is exactly the same as that condemned 

in Pait v. State, 112 So.2d 380 (Fla. 1959). There this 

Court reversed a death conviction in part because the prose- 

cutor said: 



" T h e  S t a t e  o f  F l o r i d a  a l s o  p r o v i d e s  
t h i s  d e f e n d a n t  w i t h  t h e  o n l y  r i g h t  o f  
a p p e a l .  T h e  P e o p l e  o f  t h e  S t a t e  h a v e  
n o  r i g h t  t o  a p p e a l .  T h i s  i s  t h e  l a s t  
t i m e  t h e  P e o p l e  o f  t h i s  S t a t e  w i l l  t r y  
t h i s  c a s e  i n  t h i s  c o u r t .  B e c a u s e  w h a t -  
e v e r  y o u  d o ,  t h e  P e o p l e  h a v e  n o  r i g h t  
o f  a p p e a l .  T h e y  a r e  d o n e .  T h i s  i s  
t h e i r  d a y .  B u t  h e  may h a v e  a n o t h e r  d a y ;  
h e  h a s  a n  a p p e a l .  So t h o s e  a r e  t h e  
r i g h t s  t h a t  t h e  S t a t e  o f  F l o r i d a  g i v e s  
t o  h i m ,  t h a t  i n t a n g i b l e  o b j e c t . "  
( 1 1 2  S o . 2 d  a t  3 8 3 ) .  

T h i s  C o u r t  f o u n d  t h e  comment  c o u l d  n o t  b e  h a r m l e s s  b e c a u s e :  

I t  . . .  t h e  j u r y  i s  b e i n g  t o l d  t h a t  i n  
s o m e  m e a s u r e  t h e y  c o u l d  d i s r e g a r d  t h e i r  
own r e s p o n s i b i l i t y  i n  t h e  m a t t e r  a n d  
l e a v e  i t  u p  t o  t h e  S u p r e m e  C o u r t . "  
( 1 1 2  S o . 2 d  a t  3 8 4 ) .  

T h e  p r o s e c u t o r  o v e r l o o k e d  t h e  g r e a t  w e i g h t  a c c o r d e d  

t o  t h e  a d v i s o r y  s e n t e n c e .  A j u r y  r e c o m m e n d a t i o n  o f  m e r c y  i s  

b i n d i n g  o n  t h e  t r i a l  J u d g e  a n d  t h i s  C o u r t ,  u n l e s s  n o  r e a s o n -  

a b l e  man c o u l d  d i s a g r e e  o n  t h e  o v e r r i d e ,  T e d d e r  v .  S t a t e ,  

3 2 2  S o . 2 d  9 0 8  a t  9 1 0  ( F l a .  1 9 7 5 ) .  A j u r y  r e c o m m e n d a t i o n  o f  

d e a t h ,  i f  a p p r o v e d  b y  t h e  t r i a l  J u d g e ,  i s  l i k e w i s e  e n t i t l e d  

t o  g r e a t  w e i g h t ,  S t o n e  v .  S t a t e ,  3 7 8  S o . 2 d  7 6 5  a t  7 7 2  ( F l a .  

i 9 7 9 ) .  

T h u s ,  t h e  comment  w a s  w r o n g .  F u r t h e r ,  w h e t h e r  

r i g h t  o r  w r o n g ,  i t  w a s  r e v e r s i b l e  e r r o r .  Had t h e  j u r y  b e e n  

s w o r n ,  i t  w o u l d  h a v e  r e q u i r e d  a  m i s t r i a l .  I n  P a i t  v .  S t a t e ,  

s u p r a ,  t h i s  C o u r t  d e c l a r e d  i t  s o  p r e j u d i c i a l  a s  t o  r e q u i r e  

a  new t r i a l  d e s p i t e  t h e  a b s e n c e  o f  a  t i m e l y  o b j e c t i o n .  

T h o u g h  t h i s  j u r y  w a s  n o t  s w o r n ,  i t  w a s  s t i l l  p r e j u d i c e d ,  s o  

t h e  o n l y  a p p r o p r i a t e  r e m e d y  w a s  t o  g r a n t  A p p e l l a n t ' s  m o t i o n  

t o  s t r i k e  t h e  p a n e l .  F a i l u r e  t o  d o  s o  r e q u i r e s  a  n e w  t r i a l .  



ARGUMENT POINT IV 

APPELLANT'S PRIVILEGE AGAINST SELF- 
INCRIMINATION WAS VIOLATED BY A REQUEST BY 
A STATE WITNESS THAT HE BE ASKED WHERE SHE 
HAD BEEN WITH HIM AND THE PROSECUTOR'S 
ARGUMENT THAT HE "STONEWALLED" WHEN 
ARRESTED. 

Appellant's privilege against self-incrimination 

was violated not just once, but twice. Either one is 

sufficient to require a new trial. 

The first came when Appellant's attorney cross- 

examined the victim's girlfriend, Teresa Cast, about a trip 

she and the Appellant took. Asked where they let him off, 

she said: 

"Q Okay. Did you take Jerry Haliburton 
somewhere else or is that where he left? 

MR. BARKIN: Objection, asked and answered. 

MR. BAILEY: I don't recall the answer. 

THE COURT: Overruled. 

THE WITNESS: I took him back to where we 
picked him up from. 

BY MR. BAILEY: 
Q Okay. That was somewhere downtown West 
Palm Beach? 

A Yes, I'm sure. 

Q Hmmm? 

A I'm sure. He could tell you where it's 
at." (Emphasis added) (R1112). - 

The second came when the prosecutor accused 

Appellant of "beginning to stonewall'' (R1942). In each 



c a s e ,  A p p e l l a n t ' s  m o t i o n  f o r  m i s t r i a l  ( R 1 1 1 4 ,  1 2 3 2 - 1 2 3 4 ,  

1 2 3 8 - 1 2 4 3 ,  1 9 4 2 )  was  d e n i e d  ( R 1 2 5 0 ,  1 9 4 2 ) .  

Any comment w h i c h  d i r e c t l y  o r  i n d i r e c t l y  c a l l s  

a t t e n t i o n  t o  f a i l u r e  t o  t e s t i f y  i s  p r o h i b i t e d .  A comment 

v e r y  much l i k e  t h e  f i r s t  o n e  a b o v e  r e q u i r e d  r e v e r s a l  w h e r e  

t h e  p r o s e c u t o r  n o t e d  t h e  a b s e n c e  o f  a n  a l l e g e d l y  p o r n o -  

g r a p h i c  f i l m ,  s a y i n g :  

" D r .  W i l s o n  maybe c o u l d  s h e d  some l i g h t  
o n  i t . "  [ W i l s o n  v .  S t a t e ,  3 7 1  S o . 2 d  1 2 6  
a t  1 2 7  ( F l a .  1 D C A  1 9 7 8 ) l .  

W h i t e  v .  S t a t e ,  3 6 5  S o . 2 d  1 9 9  a t  2 0 0  ( F l a .  2  D C A  1 9 7 8 )  

t e a c h e s  t h a t  r e v e r s a l  i s  r e q u i r e d  e v e n  i f  t h e  S t a t e  d o e s  n o t  

c r e a t e  t h e  e r r o r .  From C l a r k  v .  S t a t e ,  3 6 3  S o . 2 d  3 3 1  ( F l a .  

1 9 7 8 ) ,  we know t h a t  i t  c a n n o t  b e  h a r m l e s s  e r r o r .  A new 

t r i a l  i s  r e q u i r e d .  

The  same i s  t r u e  f o r  t h e  e r r o r  t h e  p r o s e c u t o r  d i d  

c r e a t e  when h e  t a l k e d  o f  " s t o n e w a l l i n g " .  By d e f i n i t i o n ,  

s t o n e w a l l i n g  m e a n s  o b s t r u c t i n g  a  p r o c e e d i n g ,  b u t  W a t e r g a t e  

h a s  g i v e n  i t  a  new c o n n o t a t i o n  a s  w e l l .  I n  t h e  common u n d e r  

s t a n d i n g ,  i t  a l s o  s i g n i f i e s  a  c o v e r - u p  o r  a  w a l l  o f  s i l e n c e .  

H e r e  a g a i n ,  b e c a u s e  t h e  comment i s  s u b j e c t  t o  t h a t  i n t e r p r e -  

t a t i o n ,  i t  i s  r e v e r s i b l e .  



ARGUMENT POINT V 

THE COURT ERRED I N  REFUSING TO DECLARE A 
MISTRIAL FOR CUMULATIVE IRRELEVANT A N D  
PREJUDICIAL E V I D E N C E  SUGGESTING W R O N G D O I N G .  

A p p e l l a n t ' s  t r i a l  was  i n f e c t e d  by  r e p e a t e d  r e f e r -  

e n c e s  t o  i r r e l e v a n t  a n d  p r e j u d i c i a l  e v i d e n c e .  The  p r o b l e m  

was  m o s t  p r e v a l e n t  d u r i n g  F r e d  H a l i b u r t o n ' s  t e s t i m o n y .  He 

m e n t i o n e d  t h a t  A p p e l l a n t  h a d  b e e n  i n  j a i l  ( R 1 7 7 8 ) .  He 

t a l k e d  a b o u t  a l l e g e d  p l a n s  t o  k i l l  unnamed o t h e r s  ( ~ 1 7 8 6 ) ,  

i n c l u d i n g  s o m e o n e  h e  h a d  a  c o n f r o n t a t i o n  w i t h  ( R 1 7 9 2 ) .  H e  

s a i d  h e  was  a f r a i d  f o r  h i s  own s a f e t y  ( R 1 7 9 2 ) .  D e f e n s e  

m o t i o n s  f o r  m i s t r i a l  ( R 1 7 7 8 - 1 7 7 9 ,  1 7 8 7 - 1 7 8 8 ,  1 7 9 3 )  w e r e  

d e n i e d  ( R 1 8 6 6 ,  1 8 7 0 ) .  The  comments  a r e  n o t  u n l i k e  t h o s e  

w h i c h  r e q u i r e d  a  new t r i a l  i n  C l a r e n c e  J a c k s o n  v .  S t a t e ,  

C a s e  No. 6 2 , 7 2 3 ,  o p i n i o n  o f  t h i s  C o u r t  f i l e d  May 1 0 ,  1 9 8 4 .  

S h a r o n  W i l l i a m s  a l s o  i n j e c t e d  e r r o r  when s h e  was  

a l l o w e d  t o  d i s c u s s  t h e  n a t u r e  o f  t h e  a t t a c k  o n  h e r  (R1844-  

1 8 4 7 )  d e s p i t e  a  m o t i o n  i n  l i m i n e  ( R 1 8 3 4 - 1 8 3 5 ) .  S h e  t o o  

d e s c r i b e d  a l l e g e d  t h r e a t s  t o  F r e d  a n d  h e r  ( R 1 8 4 8 ) .  T h a t  

s h e  was  a t t a c k e d  w i t h  a  k n i f e  was  n o  m o r e  r e l e v a n t  t o  a n y  

f a c t  i n  i s s u e  t h a n  w e r e  t h e  r o b b e r i e s  condemned  i n  F r a n k l i n  

v .  S t a t e ,  229  S o . 2 d  8 9 2  a t  8 9 5  ( F l a .  3  D C A  1 9 6 9 ) .  Mere 

p r o p e n s i t y  t o  u s e  a  k n i f e  i s  a n  a b u s e  o f  t h i s  C o u r t ' s  

W i l l i a m s  v .  S t a t e ,  1 1 0  S o . 2 d  654  ( F l a .  1 9 5 9 ) .  

O t h e r  p r e j u d i c e  was  i n j e c t e d  when t h e  j u r y  s aw  

A p p e l l a n t ' s  t e n n i s  s h o e s  f r o m  a  d i s t a n c e  o f  t e n  t o  t w e n t y  



f e e t  ( R 1 4 6 3 ) .  O v e r  o b j e c t i o n  ( R 1 4 6 3 ,  1 4 6 5 ) ,  a  w i t n e s s  who 

h a d  t o  c a t c h  a  p l a n e  was  a l l o w e d  t o  t e s t i f y  t h a t  s h e  f o u n d  

b l o o d  o n  t h e  r i g h t  s h o e ,  b u t  c o u l d  n o t  e v e n  t e l l  i f  i t  was 

human b l o o d  ( R 1 4 6 5 ) .  The  e x h i b i t  w a s  e x c l u d e d  ( R 1 5 5 9 ) ,  b u t  

i t  w a s  t o o  l a t e  t o  a v o i d  t h e  p r e j u d i c e .  

Armed w i t h  a  s e t  o f  p r i n t s  t a k e n  f o r  c o m p a r i s o n  

p u r p o s e s  ( R 1 2 8 8 - 1 2 8 9 ) ,  t h e  S t a t e  n o n e t h e l e s s  u s e d  s t a n d a r d  

p r i n t s  t a k e n  March  2 2 ,  1 9 7 9  ( R 1 4 8 3 - 1 4 8 4 ) .  D e f e n s e  m o t i o n  

f o r  m i s t r i a l  b a s e d  o n  t h e  i m p l i c a t i o n  o f  a  p r i o r  r e c o r d  

( R 1 4 8 6 ) ,  was  d e n i e d ,  a p p a r e n t l y  o n  g r o u n d s  t h a t  n o  s u c h  ob -  

j e c t i o n  was  made when t h e y  w e r e  a d m i t t e d  w i t h o u t  t h e  t e s t i -  

m o n i a l  p r e d i c a t e  ( R 1 4 8 5 ) .  H o w e v e r ,  t h e y  h a d  n o t  b e e n  

a d m i t t e d ,  a n d  t h e  d e f e n s e  d i d  o b j e c t  o n  t h e  same g r o u n d s  a t  

t h e  t i m e  ( R 1 2 7 2 - 1 2 7 3 ) .  

F u r t h e r ,  h o w e v e r  d e s i r e a b l e  a  s e c o n d  e x a m i n a t i o n  

may b e  ( R 1 4 8 7 - 1 4 8 8 ) ,  i t  i s  d i f f i c u l t  t o  s ee  why t h e  new 

p r i n t s  c o u l d  n o t  h a v e  b e e n  u s e d  f o r  b o t h  c o m p a r i s o n s ,  o r  

a n o t h e r  new s t a n d a r d  t a k e n .  T h a t  t h e  o l d  s t a n d a r d  was u s e d ,  

w i t h  t h e  p r e j u d i c i a l  i m p l i c a t i o n ,  i s  j u s t  a n o t h e r  u n n e c e s -  

s a r y  a n d  p r e j u d i c i a l  a s p e c t .  

The  j u r y  e v e n  h e a r d  o v e r  o b j e c t i o n  ( ~ 1 5 4 2 - 1 5 4 4 )  

a b o u t  t h e  S t a t e ' s  i l l - f a t e d  s e a r c h  w a r r a n t .  The  i m p l i c a -  

t i o n  was  t h a t  a  m a g i s t r a t e  f o u n d  p r o b a b l e  c a u s e .  T h e r e  was  

n o  l e g i t i m a t e  r e a s o n  f o r  i t .  

I t  i s  n o t  s u f f i c i e n t  r e s p o n s e  t o  s a y  t h a t  o n l y  a  

f a i r  t r i a l  i s  r e q u i r e d ,  n o t  a  p e r f e c t  o n e .  The  a p p l i c a b l e  



r u l e  h e r e  i s  t h a t  e r r o r  w h i c h  may n o t  b e  p r e j u d i c i a l  i n  a n  

o v e r w h e l m i n g  c a s e  r e q u i r e s  a  new t r i a l  i n  a  c l o s e  o n e .  T h i s  

c a s e  w a s  s o  c l o s e  t h a t  t h e  g r a n d  j u r y  w o u l d  n o t  i n d i c t  o n  

t h e  c i r c u m s t a n t i a l  p o r t i o n ,  a n d  t h e  a l l e g e d  c o n f e s s i o n s  w e r e  

a s s e r t e d  o n l y  by t h e  b r o t h e r  who w a n t e d  t o  k i l l  A p p e l l a n t  

a n d  t h e  g i r l f r i e n d  who made h im s o  mad.  

P e r h a p s  some o f  t h i s  m i g h t  h a v e  b e e n  c u r e d  by  p r o m p t  

c o r r e c t i v e  a c t i o n ,  b u t  n o n e  was  t a k e n .  A s  i n  S h e r m a n  v .  

S t a t e ,  2 5 5  S o . 2 d  2 6 3  ( F l a .  1 9 7 1 ) ,  t h e r e  i s  t o o  much e r r o r  

a n d  t o o  l i t t l e  c o n t r o l .  A new t r i a l  i s  i n  o r d e r .  



ARGUMENT POINT VI 

THE COURT ERRED IN REOUIRING DEFENSE 
COUNSEL TO PROCEED WITH CROSS-EXAMINATION 
OF A CRITICAL WITNESS WHEN HE WAS TOO 
TIRED TO DO SO PROPERLY. 

The critical nature of Fred Haliburton's testimony 

against his brother cannot be overstated. Only he provided 

any direct evidence that Appellant killed the victim. Only 

he asserted a motive. The most important task for 

Appellant's counsel was to discredit his testimony. 

When Fred was announced counsel noted that his cross- 

examination would be placed under pressure (R1754). Then he 

was delayed over his attire and the absence of his counsel 

(R1760-1762). Before he took the stand at 4:33 p.m. (R1772) 

defense counsel complained of exhaustion (R1770-1771) and 

later told the Judge he was drawing a blank (R1811). Cross- 

examination ended just before 5:50 p.m. (R1827-1828). 

The trial Judge refused to confirm counsel's asser- 

tion of exhaustion (R2170), but defense counsel noted his 

failure to touch at all on the increasingly detailed account 

Haliburton gave with the passage of time (R2171). That is 

contrary to the customary human experience that memory fades 

as time goes by. 

The witness was certainly adequately impeached as to 

his motive to testify, including his hatred and his immunity, 

but his memory quirk is a significantly different challenge 

to his veracity. Effective counsel would not allow it to 

pass without comment. 



C o n t r o l  o f  t h e  t r i a l ' s  p r o g r e s s  i s  c l e a r l y  t h e  

p r e r o g a t i v e  o f  t h e  t r i a l  J u d g e ,  b u t  h i s  b r o a d  d i s c r e t i o n  

c a n  b e  a b u s e d ,  D i a z  v .  D i a z ,  2 5 8  S o . 2 d  37  ( F l a .  3  D C A  1 9 7 2 ) .  

A p p e l l a n t  s u b m i t s  t h a t  i t  was  h e r e .  T h r o u g h o u t  t h e  t r i a l  

t h e  d r a i n  o n  A p p e l l a n t ' s  a t t o r n e y  was  e v i d e n t .  W h i l e  t h e  

p r o s e c u t o r  h a d  a n  A s s i s t a n t  A t t o r n e y  G e n e r a l  t o  h e l p ,  C o u r t  

a p p o i n t e d  d e f e n s e  c o u n s e l  w o r k e d  a l o n e  ( R 1 1 4 4 ) .  H i s  

t r o u b l e s  g e t t i n g  r e s e a r c h  d o n e  a p p e a r e d  f i r s t  when T e r e s a  

C a s t  made h e r  commen t ,  and  c o u n s e l  s p e n t  h i s  l u n c h  h o u r  o n  

r e s e a r c h  ( R 1 7 3 3 ) .  H i s  p r o b l e m s  c o n t i n u e d  a f t e r  t h e  i n c i d e n t  

( R 1 8 3 3 ,  1 8 6 6 - 1 8 6 8 ) .  

The S t a t e ' s  s u g g e s t i o n  t h a t  c o u n s e l  was  j u s t  m a k i n g  

a  r e c o r d  ( R 2 1 7 6 ,  2 5 0 8 )  i s  n o t  p e r s u a s i v e .  C o u n s e l  made t h e  

C o u r t  a w a r e  when r e c e s s i n g  f o r  t h e  n i g h t  a f t e r  d i r e c t  

e x a m i n a t i o n  w o u l d  h a v e  s o l v e d  t h e  p r o b l e m .  I f  c o u n s e l  h a d  

b e e n  p h y s i c a l l y  i ll,  t h e  c a s e  w o u l d  s u r e l y  h a v e  r e c e s s e d .  

Whey s h o u l d  n o t  e x h a u s t i o n  b e  t r e a t e d  s i m i l a r l y ,  e s p e c i a l l y  

i n  a  c a s e  o f  t h i s  m a g n i t u d e .  

Somewhere  a l o n g  t h e  way ,  t h i s  s e a r c h  f o r  t r u t h  d e -  

g e n e r a t e d  i n t o  a n  u n s e e m l y  e f f o r t  t o  f i n i s h  b y  S a t u r d a y  

( R 1 6 6 9 - 1 6 7 0 ,  1 7 5 3 - 1 7 5 4 ) .  T h a t  h a s t e  i n t e r f e r e d  w i t h  

A p p e l l a n t ' s  r i g h t  t o  a  f a i r  t r i a l ,  a n d  f o r  no  g o o d  o r  

s u f f i c i e n t  r e a s o n .  A new t r i a l  i s  i n  o r d e r ,  w h e r e  c o u n s e l  

i s  n o t  p u s h e d  p a s t  t h e  b r e a k i n g  p o i n t .  



ARGUMENT POINT V I I  

THE COURT E R R E D  I N  ALLOWING THE STATE TO 
USE A POSED A N D  PREJUDICIALLY G O R Y  
PHOTOGRAPH FOR IDENTIFICATION. 

The f i r s t  o f f i c e r  (R1148)  c o u l d  n o t  s e e  t h e  v i c t i m ' s  

e y e s  b e c a u s e  t h e  s h e e t s  w e r e  up  s o  h i g h  ( R 1 1 7 6 ) .  R a t h e r  

t h a n  p h o t o g r a p h  t h e  s c e n e  a s  h e  f o u n d  i t ,  t h e  c r i m e  s c e n e  

man p u l l e d  t h e  s h e e t s  down,  t h u s  m a k i n g  E x h i b i t  One a  p o s e d  

p h o t o g r a p h  r a t h e r  t h a n  a n  a c c u r a t e  d e s c r i p t i o n  o f  t h e  c r i m e  

s c e n e .  

I n  a  c a s e  w h e r e  v i c t i m  i d e n t i t y  was  n o t  i n  d i s p u t e  

( R 9 1 9 ,  1 2 3 5 ) ,  t h i s  g o r y  p h o t o g r a p h  was  u s e d  r e p e a t e d l y  f o r  

i d e n t i f i c a t i o n ,  a n d  t h a t  d e s p i t e  t h e  t r i a l  J u d g e ' s  a d m o n i -  

t i o n  a g a i n s t  d o i n g  s o  ( R 1 0 4 9 ) .  T h i s  C o u r t  may e x a m i n e  t h e  

p h o t o g r a p h  a n d  j u d g e  i t s  e f f e c t .  T h a t  i t  p r o v o k e d  e m o t i o n a l  

r e a c t i o n s  i n  two s e p a r a t e  w i t n e s s e s  d e m o n s t r a t e s  t h a t  i t  was  

p r e j u d i c i a l  t o  t h e  d e f e n s e .  The  S t a t e  w a n t e d  t h e  j u r y  t o  

s e e  T e r e s a  C a s t ' s  r e a c t i o n  t o  t h e  p i c t u r e  ( R 1 0 4 8 ) .  I t  p r e -  

s e n t e d  a  b l a t a n t  a p p e a l  t o  s y m p a t h y  f o r  t h e  v i c t i m .  No 

m a t t e r  how t h e  j u r o r s  p r o m i s e d  t o  d i s r e g a r d  t h e  r e a c t i o n  

( R 1 0 9 0 - 1 0 9 1 ) ,  t h e  J u d g e ' s  commen t s  s u g g e s t  t h a t  t h e y  c o u l d  

n o t  d o  s o :  

" T H E  COURT: Wel l ,  S t a t e ' s  E x h i b i t  1 was  
shown t o  t h e  w i t n e s s .  S h e  was  a s k e d  i f  s h e  
c o u l d  i d e n t i f y  t h e  p e r s o n  i n  t h e  e x h i b i t .  
The  w i t n e s s  t h e n  moaned l o u d l y ,  t u r n e d  h e r  
b a c k  t o  t h e  j u r y  a n d  t o w a r d s  t h e  C o u r t .  I 
b e l i e v e  s h e  b u r i e d  h e r  h e a d  i n  h e r  h a n d s .  
I c o u l d  n o t  s e e  h e r  h a n d s  a t  t h a t  p a r t i c u l a r  
p o i n t .  H o w e v e r ,  i t  w a s  o b v i o u s  t h a t  s h e  h a d  



a v e r y  e m o t i o n a l  r e a c t i o n  t o  t h e  e x h i b i t ,  
a t  w h i c h  p o i n t  t h e  C o u r t  e x c u s e d  t h e  j u r y  
t o  g o  t o  t h e  j u r y  r o o m . "  ( R 1 0 8 2 - 1 0 8 3 ) .  

T h e  C o u r t  d i d  n o t  t h i n k  t h e  w i t n e s s  c o u l d  l o o k  a t  i t  l o n g  

e n o u g h  t o  t e s t i f y  w i t h o u t  p r e j u d i c i n g  t h e  j u r y  ( R 1 0 8 7 ) .  

T h e  S t a t e  p r e s e n t e d  n o  p e r t i n e n t  j u s t i f i c a t i o n .  I t  

may h a v e  h a d  m o r e  g o r y  p h o t o g r a p h s  t o  s h o w  t h e  w o u n d s ,  b u t  

i t  made n o  s h o w i n g  t h a t  t h e r e  w e r e  n o  l e s s  g o r y  p h o t o g r a p h s  

f o r  u s e  i n  i d e n t i f i c a t i o n ,  j u s t  a s  t h e  J u d g e  n o t e d  ( ~ 1 0 8 5 ) .  

I t s  c l a i m  t h a t  t h e  p h o t o g r a p h  s h o w e d  t h e  w o u n d s  a n d  h a d  t o  

come i n  a n y w a y  i s  v e r y  d u b i o u s .  E v e n  t h o u g h  t h e  c r i m e  

s c e n e  man t r i e d  t o  u s e  t h e  p i c t u r e  t o  t a l k  a b o u t  t h e  w o u n d s  

( R 1 2 2 5 - 1 2 2 6 ) ,  h e  w a s  s t o p p e d ,  a n d  t h e  p a t h o l o g i s t  h a r d l y  

e v e n  t r i e d ,  d e s p i t e  t h e  u r g i n g  o f  t h e  p r o s e c u t o r  t o  " p o i n t  

o u t  o n e  wound"  ( R 1 4 9 6 - 1 4 9 7 ) .  T h e  p a t h o l o g i s t  h a d  h i s  own 

d i a g r a m  ( R 1 4 9 8 ) .  T h u s ,  S t a t e ' s  E x h i b i t  One d o e s  n o t  m e e t  
i . 

t h e  r e l e v a n c y  t e s t  o f  W e l t y  v .  S t a t e ,  4 0 2  S o . 2 d  1 1 5 9  a t  

1 1 6 3  ( F l a .  1 9 8 1 ) .  

A p p e l l a n t  s u b m i t s  t h a t  t h e  p i c t u r e  s h o u l d  n o t  h a v e  

b e e n  a d m i t t e d  a t  a l l .  T h e  p r e j u d i c e  f a r  o u t w e i g h e d  t h e  

m a r g i n a l  v a l u e  i n  t h i s  u s e ,  j u s t  a s  i n  Y o u n g  v .  S t a t e ,  

2 3 4  S o . 2 d  3 4 1  a t  3 4 7 - 3 4 8  ( F l a .  1 9 7 0 ) .  F u r t h e r ,  t h e r e  c a n  

b e  n o  e x c u s e  f o r  u s i n g  s u c h  a g o r y  p i c t u r e  f o r  i d e n t i f i c a -  

t i o n .  F o r  t h e  p r e d i c t a b l e  e m o t i o n a l  o u t b u r s t s  w h i c h  

f o l l o w e d ,  a new t r i a l  i s  r e q u i r e d .  



ARGUMENT POINT VIII 

THE COURT ABUSED ITS DISCRETION IN REFUSING 
TO INSTRUCT ON CIRCUMSTANTIAL EVIDENCE. 

Appellant requested a jury instruction on circum- 

stantial evidence early (R772-776) and often (R1892-1893). 

The request was refused (R1893-1894), and Appellant submits 

that was reversible error. 

This Court deleted the old standard instruction on 

circumstantial evidence, suggesting that standard instruc- 

tions on reasonable doubt will ordinarily suffice. The 

Court expressly recognized that the trial Judge could give 

the old instruction if necessary, In re Standard Jury 

Instructions in Criminal Cases, 431 So.2d 594 at 595 (Fla. 

1981). Because of the critical importance of the circum- 

stantial evidence in this cause, Appellant submits that due 

process required it, just as in Marsh v. State, 112 So.2d 

60 (Fla. 1 DCA 1959). 

Before this Court's amendment, the instruction was 

required whenever the State relied entirely or substantially 

on circumstantial evidence, Perez v. State, 371 So.2d 714 

at 717 (Fla. 2 DCA 1979). It is no longer mandatory, 

Williams v. State, 437 So.2d 133 at 135-136 (Fla. 1983). 

However, here the only evidence other than circumstantial 

is impeached by the ill will which lead Appellant's brother 

to shoot him with intent to kill (R1801-1802). If ever 

there was a jury which needed guidance in the weighing of 

circumstantial evidence, this was the one. 



R e c e n t  d e c i s i o n s  h a v e  s u b s t a n t i a l l y  r e d u c e d  t h e  

r i g h t  o f  a t r i a l  J u d g e  t o  a p p l y  t h e  l a w  o f  c i r c u m s t a n t i a l  

e v i d e n c e  i n  d i r e c t i n g  a v e r d i c t .  T h e  q u e s t i o n  i s  n o  l o n g e r  

w h e t h e r  t h e  J u d g e  f e e l s  a l l  r e a s o n a b l e  h y p o t h e s e s  a r e  e x -  

c l u d e d ,  b u t  w h e t h e r  t h e  j u r y  c o u l d  f i n d  t h a t  t h e y  w e r e ,  

T i l l m a n  v .  S t a t e ,  353 S o . 2 d  9 4 8  ( F l a .  1 D C A  1 9 7 8 ) .  

How c a n  t h e  j u r y  p r o p e r l y  a p p l y  t h e  l a w  i f  i t  i s  

n o t  i n s t r u c t e d  o n  t h e  l a w ?  A p p e l l a n t  s u b m i t s  t h a t  t h e  

s t a n d a r d  j u r y  i n s t r u c t i o n  i s  n o t  a d e q u a t e  i n  a c a s e  s u c h  a s  

t h i s ,  t o  t h e  p o i n t  o f  b e i n g  a n  a b u s e  o f  d i s c r e t i o n .  A new 

t r i a l  i s  r e q u i r e d  f o r  f a i l u r e  t o  f u l l y  i n s t r u c t  t h e  j u r y  o n  

t h e  l a w  o f  t h e  c a s e .  



ARGUMENT POINT I X  

THE COURT ERRED I N  STRIKING PROSPECTIVE 
JURORS FOR CAUSE FOR SCRUPLES AGAINST THE 
DEATH PENALTY. 

O v e r  A p p e l l a n t ' s  o b j e c t i o n  t h a t  W i t . h e r s p o o n  d o e s  

d o e s  n o t  o r  s h o u l d  n o t  a p p l y  i n  F l o r i d a  ( R 8 0 4 - 8 0 5 ) ,  t h e  

C o u r t  s t r u c k  f i v e  p r o s p e c t i v e  j u r o r s  f o r  c a u s e  ( R 8 0 6 - 8 0 8 ) .  

Two i n d i c a t e d  t h a t  t h e i r  s c r u p l e s  w o u l d  n o t  p r e v e n t  t h e m  

f r o m  d e t e r m i n i n g  g u i l t  o r  i n n o c e n c e ,  Wood ( R 7 1 0 )  a n d  Cox 

( R 7 9 2 - 7 9 3 ) ,  a n d  o n e ,  Bess ( R 7 1 4 )  w a s  u n c e r t a i n .  

A p p e l l a n t  i s  a w a r e  t h a t  t h i s  C o u r t  h a s  u p h e l d  t h e  

s t r i k i n g  o f  p r o s p e c t i v e  j u r o r s  who s a y  t h e y  c o u l d  n e v e r  

c o n s i d e r  i m p o s i n g  t h e  d e a t h  p e n a l t y  i n  r e l i a n c e  o n  

W i t h e r s p o o n  v .  I l l i n o i s ,  3 9 1  U . S .  5 1 0 ,  8 8  S . C t .  1 7 7 0 ,  2 0  L .  

E d . 2 d  7 7 6  ( 1 9 6 8 ) .  H o w e v e r ,  t h e  W i t h e r s p o o n  d e c i s i o n  i s  

b a s e d  o n  t h e  a b s e n c e  o f  e v i d e n c e  b e f o r e  t h e  C o u r t  t h a t  e x -  

c l u s i o n  o f  j u r o r s  w i t h  s c r u p l e s  a g a i n s t  t h e  d e a t h  p e n a l t y  

d e n i e d  a f a i r  c r o s s  s e c t i o n  o n  g u i l t  o r  i n n o c e n c e .  T h e  

e v i d e n c e  w h i c h  t h e  S u p r e m e  C o u r t  d i d  n o t  h a v e  a t  t h e  t i m e  

i s  now a m a t t e r  o f  r e c o r d  i n  G r i g s b y  v .  M a b r y ,  5 6 9  F . S u p p .  

1 2 7 3  a t  1 2 9 1 - 1 3 0 8  ( E . D .  A r k .  1 9 8 3 ) .  T h e  s o - c a l l e d  " d e a t h  

q u a l i f i e d 1 '  j u r y  i s  s i g n i f i c a n t l y  m o r e  l i k e l y  t o  c o n v i c t .  

T h i s  c o u l d  h a v e  b e e n  a v o i d e d  b y  g r a n t i n g  A p p e l l a n t ' s  

r e q u e s t  f o r  s e p a r a t e  j u r i e s  ( R 2 5 6 7 )  o r  b y  r e c o g n i z i n g  t h a t  

W i t h e r s p o o n  d o e s  n o t  r e q u i r e  e x c l u d i n g  c o n s c i e n t i o u s  j u r o r s  

i n  a s t a t e  w h e r e  a m a j o r i t y  s u f f i c e s  o n  p e n a l t y .  D a v i s  v .  

G e o r g i a ,  4 2 9  U.S .  1 2 2  a t  1 2 3 ,  97 S . C t .  3 9 9 ,  5 0  L . E d . 2 d  3 3 9  



( 1 9 7 6 )  t e a c h e s  t h a t  a  s i n g l e  e r r o n e o u s  s t r i k e  f o r  c a u s e  f o r  

i n a b i l i t y  t o  c o n s i d e r  t h e  p e n a l t y  w i l l  i n v a l i d a t e  t h e  p e n a l t y .  

S i n c e  p r o s p e c t i v e  j u r o r s  w e r e  w r o n g l y  e x c l u d e d  f r o m  t h e  g u i l t  

d e t e r m i n a t i o n  h e r e ,  D a v i s  v .  G e o r g i a  r e q u i r e s  a new t r i a l  o n  

g u i l t  o r  i n n o c e n c e .  



ARGUMENT POINT X 

FLORIDA'S CAPITAL PUNISHMENT LAW IS 
UNCONSTITUTIONAL. 

Appellant challenges Florida's death penalty scheme 

on grounds enumerated below as follows: 

1. The aggravating circumstances relied upon are 

not specified in the indictment (R2555). 

2. The statutes are vague, and also fail to 

properly distinguish between murder in the first degree and 

murder in the second degree (R2555-2556). 

3. The statutes constitute arbitrary infliction of 

punishment (R2556). 

4. The aggravating circumstances are vague and, at 

least as to subparagraph (d), which makes all felony 

murders start out with one automatic aggravating circum- 

stance, unconstitutionally shift the burden (R2556). 

5. The sections are so vague as to make it 

impossible to prepare a defense (R2557). 

6. Section 921.141 Fla. Stat. unconstitutionally 

requires the defense to prove mitigating circumstances 

(R2557). 

7. The instruction to recommend death unless miti- 

gating circumstances outweigh aggravating violates the 

accused's right to the benefit of a reasonable doubt (R2557). 

8. Either life in prison without parole for twenty- 

five years or the death penalty violates the Eighth Amendment 

(R2557). 



9 .  S t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  a r e  t o o  

v a g u e ,  a n d  f a i l  t o  g i v e  p r o p e r  e m p h a s i s  t o  u n e n u m e r a t e d  

m i t i g a t i n g  c i r c u m s t a n c e s  ( R 2 5 5 8 ) .  

1 0 .  S e c t i o n  9 2 1 . 1 4 1  F l a .  S t a t .  d o e s  n o t  r e q u i r e  t h e  

S t a t e  t o  p r o v e  a  c o m p e l l i n g  S t a t e  i n t e r e s t  r e q u i r i n g  i m p o s i -  

t i o n  o f  t h e  d e a t h  p e n a l t y  f o r  a n  i n d i v i d u a l  c a s e  ( R 2 5 5 8 ) .  

11. S e c t i o n  9 2 1 . 1 4 1  F l a .  S t a t .  i s  i n v a l i d  b e c a u s e  

i t  d e a l s  w i t h  p r o c e d u r a l  m a t t e r s  ( R 2 5 5 8 ) .  

1 2 .  A p p l y i n g  t h e  d e a t h  p e n a l t y  t o  a  f e l o n y  m u r d e r  

w i t h o u t  a  f i n d i n g  o f  a n  i n t e n t  t o  k i l l  i s  i n v a l i d  b e c a u s e  

i t  i s  g r o s s l y  o u t  o f  p r o p o r t i o n  t o  t h e  c r i m e  a n d  h a s  n o  

d e t e r r e n t  e f f e c t  ( R 2 5 5 8 ) .  

1 3 .  T h e  p e n a l t y  i s  a p p l i e d  e x c e s s i v e l y  t o  t h e  p o o r ,  

b l a c k s ,  a n d  m a l e s  ( R 2 5 5 8 - 2 5 5 9 ) .  

1 4 .  T h e  p e n a l t y  i s  a p p l i e d  i r r e g u l a r l y  b e c a u s e  t h i s  

C o u r t ' s  r u l i n g s  l a c k  u n i f o r m i t y  ( R 2 5 5 9 ) .  

1 5 .  T h e  s t a t u t e  i s  i n v a l i d  b e c a u s e  t h i s  C o u r t  d o e s  

n o t  r e v i e w  t h e  l i f e  c a s e s  f o r  c o m p a r i s o n  ( R 2 5 5 9 ) .  

1 6 .  T h e  s t a t u t e s  d o  n o t  g i v e  n o t i c e  o f  w h e t h e r  

f e l o n y  m u r d e r  i s  b e i n g  r e l i e d  u p o n  ( R 2 5 5 9 ,  2 5 7 0 ) .  

T h e  g r o u n d s  a r e  s e t  f o r t h  i n  d e t a i l  i n  t h e  m o t i o n s  

a n d  a r e  s e l f - e x p l a n a t o r y .  A p p e l l a n t  i s  a w a r e  t h a t  t h i s  

C o u r t  h a s  r e p e a t e d l y  a f f i r m e d  v a l i d i t y  o f  F l o r i d a ' s  l a w ,  

a n d  w i l l  r e l y  o n  t h e  a r g u m e n t s  b e l o w  w i t h o u t  f u r t h e r  comment  

e x c e p t  a s  t o  t h o s e  r e l a t i n g  t o  f a i l u r e  t o  d i s t i n g u i s h  b e -  

t w e e n  f e l o n y  m u r d e r  a n d  p r e m e d i t a t e d .  



It is wrong to let the State proceed on either 

theory without notice as to which it will rely on, because 

it is impossible to prepare a defense. It is worse to 

allow the jury to return a verdict without specifying which 

it found the accused guilty of. This case is a classic 

example. When the jury returned after almost three hours 

of deliberation (R1988, 1989) to ask whether it had to dis- 

tinguish between premeditated murder and felony murder 

(R2459) and was told it did not (R1990), the jury returned 

its verdict only twenty-three minutes later (R1991). Thus, 

it is clear that one or more jurors based the guilty 

verdict on each. 

Because it is not just possible, but probable that 

the jurors here did not unanimously agree on either felony 

murder or premeditated murder, Appellant has been severely 

injured by the unconstitutional commingling of offenses. 

His conviction for first degree murder must be reversed. 



ARGUMENT POINT X I  

THE COURT ERRED I N  SENTENCING APPELLANT TO 
DEATH. 

A p p e l l a n t  s u b m i t s . t h a t  t h e  C o u r t  c o m m i t t e d  b o t h  

s u b s t a n t i v e  a n d  p r o c e d u r a l  e r r o r s  i n  i m p o s i n g  t h e  d e a t h  

s e n t e n c e  i n  t h i s  c a u s e .  T h e  J u d g e  f o u n d  f i v e  a g g r a v a t i n g  

c i r c u m s t a n c e s ,  b u t  t h e y  d o  n o t  w i t h s t a n d  c l o s e  s c r u t i n y  

( R 2 1 5 2 - 2 1 5 3 ) ,  a s  f o l l o w s :  

C r i m e  c o m m i t t e d  w h i l e  u n d e r  s e n t e n c e  o f  i m p r i s o n m e n t .  

I t  i s  c l e a r  t h a t  A p p e l l a n t  w a s  o n  m a n d a t o r y  c o n d i -  

t i o n a l  r e l e a s e  d u e  t o  g a i n  t i m e  w h e n  t h i s  c r i m e  o c c u r r e d .  

I t  i s  a l s o  t r u e ,  a s  t h e  p r o s e c u t o r  a r g u e d ,  t h a t  r e l e a s e  o n  

M C R  w a s  o n  t h e  s a m e  c o n d i t i o n s  a s  r e l e a s e  o n  p a r o l e  u n t i l  

O c t o b e r  3 1 ,  1 9 8 1 ,  S e c t i o n  9 4 4 . 2 9 1 ,  F l a .  S t a t .  ( R 2 0 0 9 ) .  

N o n e t h e l e s s ,  t h i s  C o u r t ' s  r u l i n g  t h a t  a p e r s o n  o n  p a r o l e  i s  

s t i l l  u n d e r  s e n t e n c e  w i t h i n  t h e  m e a n i n g  o f  § 9 2 1 . 1 4 1 ( 5 ) ( a ) ,  

F l a .  S t a t e . ,  s h o u l d  n o t  a p p l y .  

P a r o l e  i s  n o t  q u i t e  t h e  s a m e  a s  M C R ,  b e c a u s e  t h e  

p a r o l e e  h a s  n o t  c o m p l e t e d  h i s  s e n t e n c e .  R a t h e r ,  h e  i s  re -  

l e a s e d  f r o m  p r i s o n  e a r l y  b e c a u s e  h e  a g r e e s  v o l u n t a r i l y  t o  

c e r t a i n  r e s t r i c t i o n s  o n  h i s  f r e e d o m .  T h e r e  i s  n o t h i n g  

v o l u n t a r y  a b o u t  M C R ,  a n d  i t  c o m e s  o n l y  when  t h e  s e n t e n c e  i s  

t e r m i n a t e d  b y  o p e r a t i o n  o f  l a w .  

S e c t i o n  9 4 4 . 2 7 5 ( 1 ) ( a ) - ( b ) ,  F l a .  S t a t . ,  l i k e  i t s  

p r e d e c e s s o r ,  S e c t i o n  9 4 4 . 2 7 ( l ) ( a ) - ( c ) ,  F l a .  S t a t . ,  s a y s  

v e r y  e m p h a t i c a l l y  t h a t  i t  a w a r d s  t i m e  o f f  t h e  s e n t e n c e .  I f  



t h e  s t a t u t e  means  w h a t  i t  s a y s ,  A p p e l l a n t ' s  s e n t e n c e  was  

s h o r t e n e d  by  h i s  g a i n  t i m e ,  a n d  h e  was  s i m p l y  n o t  u n d e r  

s e n t e n c e  a n y  l o n g e r .  S i n c e  t h e  c a r d i n a l  r u l e  o f  s t a t u t o r y  

c o n s t r u c t i o n  i s  t o  r e a d  p e n a l  s t a t u t e s  m o s t  f a v o r a b l y  t o  

t h e  a c c u s e d ,  t h i s  s t a t u t e  m u s t  b e  deemed t o  mean w h a t  i t  

s a y s ,  S e c t i o n  7 7 5 . 0 2 1 ( 1 ) ,  F l a .  S t a t . ,  R e i n o  v .  S t a t e ,  352  

S o . 2 d  8 5 3  ( F l a .  1 9 7 7 ) .  T h i s  a g g r a v a t i n g  c i r c u m s t a n c e  c a n n o t  

s t a n d .  

P r i o r  r e c o r d  o f  c o n v i c t i o n s  f o r  v i o l e n t  c r i m e s .  

Ove r  d e f e n s e  o b j e c t i o n  ( R 2 0 3 0 - 2 0 3 1 ,  2 0 4 1 - 2 0 4 2 ) ,  t h e  

p r o s e c u t o r  p r o v e d  t h a t  A p p e l l a n t  w a s  c h a r g e d  w i t h  two p r i o r  

c r i m e s ,  a  r o b b e r y  a n d  a t t e m p t e d  s e x u a l  b a t t e r y  ( E x h i b i t s  1 

a n d  3 ,  9 - 2 1 - 8 3 ) .  He a l s o  p r o v e d  t h a t  A p p e l l a n t  p l e a d  n o  

c o n t e s t  t o  t h e  r o b b e r y ,  b u t  n o t  w h a t  f a c t s  h e  a d m i t t e d  t o  

( R 2 0 3 3 - 2 0 3 6 ) .  A p p e l l a n t  d e n i e d  t h a t  h e  h a d  a  f i r e a r m .  d u r i n g  

t h e  r o b b e r y  o r  a  w e a p o n  i n  t h e  o t h e r  c a s e  ( R 2 0 9 0 ,  2 0 9 1 ) .  

I n  t h e  c l a s s i c  c a s e ,  t h i s  C o u r t  w a s  c o r r e c t  i n  

Simmons v .  S t a t e ,  4 1 9  S o . 2 d  316  ( F l a .  1 9 8 2 ) ,  t h a t  a  r o b b e r y  

n e c e s s a r i l y  q u a l i f i e s  a s  a  v i o l e n t  c o n v i c t i o n .  B u t ,  when 

r o b b e r y  c a n  b e  c o m m i t t e d  by  a  p u r s e s n a t c h e r ,  a n d  t h e  s l i g h t -  

e s t  t o u c h  c a n  b e  a  b a t t e r y ,  some p r o o f  o f  u n d e r l y i n g  f a c t s  

m u s t  b e  r e q u i r e d ,  s u f f i c i e n t  t o  make s u c h  a  l i f e  a n d  d e a t h  

d i s t i n c t i o n .  

K i l l i n g  o c c u r r e d  i n  t h e  c o u r s e  o f  a  b u r g l a r y .  

T h e r e  i s  some e v i d e n c e  t o  s u p p o r t  t h i s  f i n d i n g ,  b u t  

i t  i s  d o u b t f u l  t h a t  t h e  j u r y  s o  f o u n d  b e y o n d  a  r e a s o n a b l e  



doubt. It had no time to do so during the 23 minutes after 

it asked whether it had to distinguish between felony murder 

and premeditated murder (R1989-1991). 

It can hardly be anything but double punishment to 

elevate the crime to first degree murder because of the 

felony and then count the felony as an aggravating circum- 

stance as well. This Court recognized the principle in re- 

fusing to allow sentencing on the underlying felony (see 

Point XII), and should do likewise where, as here, there 

could be no unanimous guilty verdict without the underlying 

felony. 

Killing especially wicked and evil. 

This is apparently an effort to fall within Section 

921.141(5)(h), although it hardly achieves the "unmistakable 

clarity" required by Mann v. State, 420 So.2d 578 at 581 

(Fla. 1982). Since it does not fall clearly within that 

section, it must be rejected. 

The finding must also be rejected because it is 

based on the fact that Bohanon was asleep, intoxicated and 

defenseless (R2689). Sleeping victims, being unaware of 

the impending attacks, do not qualify for the "heinous, 

atrocious and cruel" aggravation, Middleton v. State, 426 

So.2d 548 at 552 (Fla. 1982), Simmons v. State, 419 S0.2d 

316 at 319 (Fla. 1982), Maggard v. State, 399 So.2d 973 at 

977 (Fla. 1981). Likewise, it does not apply to a victim 

who is semiconscious from drugs, Herzog v. State, 439 S0.2d 



1 3 7 2  ( F l a .  1 9 8 3 ) .  The  same r u l e  s h o u l d  a p p l y  t o  a d r u n k e n  

s t u p o r .  

No t  a l l  s t a b b i n g  d e a t h s  a r e  h e i n o u s ,  a t r o c i o u s  a n d  

c r u e l .  Demps v .  S t a t e ,  3 9 5  S o . 2 d  5 0 1  ( F l a .  1 9 8 1 ) .  T h e r e  i s  

n o t h i n g  a b o u t  t h i s  o n e  t h a t  d i s t i n g u i s h e s  i t  f r o m  t h e  n o r m  

a s  r e q u i r e d  b y  T e d d e r  v .  S t a t e ,  3 2 2  S o . 2 d  9 0 8  a t  9 1 0  ( F l a .  1 9 7 5 ) .  

S i n c e  t h i s  s u r p r i s e  a t t a c k  p r o d u c e d  a f a i r l y  q u i c k  d e a t h ,  

w i t h o u t  much s u f f e r i n g ,  t h i s  c i r c u m s t a n c e  d o e s  n o t  a p p l y ,  

Simmons v .  S t a t e ,  4 1 9  S o . 2 d  3 1 6  a t  318 -319  ( F l a .  1 9 8 2 ) .  

K i l l i n g  w a s  c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d .  

A s  i n  t h e  a r g u m e n t  o n  t h e  f e l o n y  a g g r a v a t i o n  a b o v e ,  

i t  i s  l i k e w i s e  c l e a r  t h a t  t h e  j u r y  w a s  n o t  e v e n  u n a n i m o u s  a s  

t o  w h e t h e r  t h i s  w a s  a  p r e m e d i t a t e d  m u r d e r ,  much l e s s  s o  c o l d  

a n d  c a l c u l a t e d  a s  t o  t r i g g e r  t h i s  a g g r a v a t i n g  f a c t o r .  I t  i s  

a l s o  c l e a r  t h a t  n o t  e v e r y  p r e m e d i t a t e d  m u r d e r  q u a l i f i e s .  

R a t h e r ,  i t  i s  t h e  e x e c u t i o n  s t y l e  o r  c o n t r a c t  k i l l i n g ,  

C a n n a d y  v .  S t a t e ,  4 2 7  S o . 2 d  7 2 3  a t  7 3 0  ( F l a .  1 9 8 3 ) .  

W h e t h e r  t h i s  w a s  a s p u r  o f  t h e  moment  k i l l i n g  o f  

o p p o r t u n i t y ,  a s  A p p e l l a n t  a l l e g e d l y  t o l d  h i s  b r o t h e r ,  o r  a  

c r i m e  o f  f r e n z y ,  a s  D r .  H o b i n  t e s t i f i e d  ( R 1 5 0 8 ) ,  i t  w a s  n o t  

a n  e x e c u t i o n  s t y l e  k i l l i n g ,  s o  t h i s  o n e  a l s o  f a l l s .  

A p p e l l a n t  c o n c l u d e s  t h a t  n o n e  o f  t h e  a g g r a v a t i n g  

c i r c u m s t a n c e s  c a n  s t a n d ,  w h i c h  r e q u i r e s  r e v e r s a l  o f  t h e  

d e a t h  s e n t e n c e .  I f  t h i s  C o u r t  f e e l s  h o w e v e r  t h a t  o n e  o r  

m o r e  i s  e s t a b l i s h e d ,  t h e  c a u s e  s h o u l d  b e  r e v e r s e d  s o  t h e  

t r i a l  J u d g e  c a n  d e t e r m i n e  w h e t h e r  t h e  s e n t e n c e  i s  a p p r o p r i -  



a t e  i n  v i e w  o f  t h e  r e d u c e d  number  o f  a g g r a v a t i n g  

c i r c u m s t a n c e s .  

The  t r i a l  J u d g e  s h o u l d  b e  t o l d  t o  g i v e  a p p r o p r i a t e  

c o n s i d e r a t i o n  t o  t h e  m i t i g a t i n g  c i r c u m s t a n c e  w h i c h  i s  e s t a b -  

l i s h e d .  The  r e c o r d  i n d i c a t e s  t h a t  t h e  k i l l i n g  was  f r e n z i e d  

o r  e n r a g e d .  I f  A p p e l l a n t  w e r e  t h e  k i l l e r ,  h e  h a d  b e e n  

d r i n k i n g  a n d  h a d  smoked m a r i j u a n a  w i t h  t h e  v i c t i m .  (The  

C o u r t  h a d  t o  b e l i e v e  t h i s  t o  f i n d  a s  i t  d i d  t h a t  A p p e l l a n t  

knew t h e  v i c t i m  was  i n t o x i c a t e d  a n d  h e l p l e s s .  He c o u l d  

o n l y  h a v e  l e a r n e d  i t  w h i l e  t h e y  s m o k e d . )  A l l  o f  t h i s  a d d s  

up t o  a  d i s t u r b e d  m e n t a l  s t a t e  w i t h  d i m i n i s h e d  c a p a c i t y .  

S e e  Kampf v .  S t a t e ,  3 7 1  S o . 2 d  1 0 0 7  a t  1 0 1 0  ( F l a .  1 9 7 9 ) .  

F i n a l l y ,  i n  t h e  p r o p o r t i o n a l i t y  r e v i e w  r e q u i r e d  by  

Brown v .  W a i n w r i g h t ,  392 S o . 2 d  1 3 2 7  a t  1 3 3 1  ( F l a .  1 9 8 1 ) ,  

t h i s  C o u r t  i s  u r g e d  t o  c o m p a r e  t h i s  c a s e  t o  B u r c h  v .  S t a t e ,  

3 4 3  S o . 2 d  8 3 1  ( F l a .  1 9 7 7 ) ,  w h i c h  i s  s i m i l a r  i n  r e p e a t e d  

a t t a c k s  w i t h  a  s m a l l  k n i f e  d u r i n g  a  f e l o n y ,  and  t h e  f r e n z y  

s u g g e s t i n g  m e n t a l  d i s t u r b a n c e .  A p p e l l a n t  h a s  t h e  a d d i -  

t i o n a l  m i t i g a t i n g  f a c t o r  o f  u s e  o f  i n t o x i c a n t s .  T h i s  C o u r t  

s h o u l d  r e d u c e  t h e  s e n t e n c e  a c c o r d i n g l y .  



ARGUMENT POINT X I 1  

THE COURT ERRED I N  SENTENCING FOR BOTH 
THE FELONY A N D  THE MURDER. 

A d e f e n d a n t  may b e  c o n v i c t e d  o f  b o t h  t h e  f e l o n y  

m u r d e r  a n d  t h e  u n d e r l y i n g  f e l o n y ,  b u t  may n o t  b e  s e n t e n c e d  

f o r  t h e  f e l o n y ,  S t a t e  v .  H e g s t r o m  4 0 1  S o . 2 d  1 3 4 3  ( F l a .  1 9 8 1 ) .  

A p p e l l a n t  s u b m i t s  t h a t  t h e  r u l e  a p p l i e s  t o  h i m  s i n c e  t h e  

S t a t e  c l e a r l y  p u r s u e d  a f e l o n y  m u r d e r  t h e o r y  h e r e  ( R 1 9 3 7 -  

1 9 3 8 ) .  

T h i s  C o u r t  h e l d  t h a t  r u l e  i n a p p l i c a b l e  w h e r e  t h e r e  

i s  e v i d e n c e  o f  p r e m e d i t a t i o n ,  e v e n  t h o u g h  t h e  v e r d i c t  d o e s  

n o t  s p e c i f y  i t s  b a s i s ,  M c C a m p b e l l  v .  S t a t e ,  4 2 1  S o . 2 d  1 0 7 2  

( F l a .  1 9 8 2 ) .  H o w e v e r ,  i t  i s  i m p o s s i b l e  h e r e  t o  i n d u l g e  t h e  

p r e s u m p t i o n  t h a t  A p p e l l a n t  may h a v e  b e e n  c o n v i c t e d  s o l e l y  o n  

p r e m e d i t a t i o n .  

F i r s t  o f  a l l ,  t h e r e  i s  n o  m o r e  e v i d e n c e  o f  p r e -  

m e d i t a t i o n  h e r e  t h a n  t h e r e  w a s  i n  H e g s t r o m  ( 3 8 8  S o . 2 d  1 3 0 8  

a t  1 3 0 9 ,  F l a .  3  D C A  1 9 8 0 ) - - c o n f l i c t i n g  o u t - o f - c o u r t  s t a t e m e n t s  

a n d  t h e  w o r s t  o f  t h o s e  f r o m  p e o p l e  who w a n t e d  t o  k i l l  

A p p e l l a n t  ( R 1 7 9 7 ,  1 8 0 1 - 1 8 0 2 ) .  We may n o t  know h e r e  w h a t  p r o -  

v o k e d  t h i s  k i l l i n g ,  b u t  t h e  f a c t  t h a t  t h e  p a t h o l o g i s t  c a l l e d  

t h i s  a  f r e n z i e d  o r  e n r a g e d  k i l l i n g  ( R 1 5 0 8 - 1 5 0 9 )  i s  m o r e  c o n -  

s i s t e n t  w i t h  s e c o n d  d e g r e e  m u r d e r  t h a n  p r e m e d i t a t e d  m u r d e r ,  

S m i t h  v .  S t a t e ,  3 1 4  S o . 2 d  2 2 6  a t  2 3 2 - 2 3 3  ( F l a .  4  D C A  1 9 7 5 ) ,  

c e r t .  d i s c h .  3 4 3  S o . 2 d  5 9 8 .  

S e c o n d l y ,  A p p e l l a n t ' s  j u r y  r e t u r n e d  a f t e r  a l m o s t  

t h r e e  h o u r s  o f  d e l i b e r a t i o n  ( R 1 9 8 8 ,  1 9 8 9 )  t o  a s k  w h e t h e r  i t  



had to distinguish between premeditated murder and felony 

murder (R2459). Told it did not (R1990), the jury returned 

its verdict only twenty-three minutes later (R1991). Thus, 

it is clear that one or more jurors based the guilty verdict 

on felony murder. 

Appellant's sentence for burglary is a fundamental 

error under Section 775.021, Fla. Stat., Marsden v. State, 

400 So.2d 194 (Fla. 2 DCA 1981). It must be reversed despite 

his failure to object. 



CONCLUSION 

Appellant respectfully submits that his judgments 

and sentences must be reversed. He should be discharged on 

the murder count for want of a speedy trial. A new trial 

is also required, with evidence obtained in violation of 

Appellant's right to counsel excluded, and without the many 

errors which combined to deny Appellant a fair trial in 

this close case. In any event, the death sentence must be 

reversed because the aggravating circumstances are not 

sustained. 
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