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STATEMENT OF THE CASE AND FACTS ---- 

The body of Don Bohanon was found in his bed on the 

afternoon of August 9 ,  1981. Medical evidence indicated 

that death, caused by multiple stab wounds, had occurred 

sometime after 12:30 a.m. that morning. The perpetrator 

had gained entry to the victim's apartment by removing glass 

panes from a jalousie door. Fingerprint evidence led the 

police to appellant, who lived nearby in downtown West 

Palm Beach. 

On the morning of August 13, 1981, Appellant was 

taken to the police station at about 6:30 a.m. (R230, 333- 

334). He was questioned at about 7:00 a.m., after being 

advised of his rights ( ~ 2 3 0 - 2 3 3 ,  335). He did not request 

an attorney, at least, "not at this time" (~233-235, 251- 

252, 345-346). The questioning went on until 9:30 and re- 

sumed at 10:OO a.m. for another ten minutes (R236, 1716- 

1729). 

At 2:05 p.m. Appellant submitted to a polygraph 

( ~ 2 3 8 ,  259-260, 338). By 3:50, Appellant had admitted a 

break-in, but denied the murder (R240, 265, 342). He gave 

a further statement from 3:56 until 4:20 ( ~ 2 4 1 ,  2246). It 

was played to the jury (R1730-1752). 

Meanwhile, Appellant's sister retained an attorney 

to represent him (R291-293). He called in at 2:45 p.m. and 

told police to stop any questioning. When told the poly- 

graph test was almost over, he did not insist that it be 

stopped (R295-296, 314, 318, 340-342). 

One officer testified no one told Appellant about 

the call (R254). Another officer claimed he did so1 in the 

1 
The officer who claimed to have told Appellant an attorney 
called described his response as follows: 

"Well, he didn't say yes he wanted to talk to 
him and he didn't say no, he didn't want to 
talk to him. He just sort of slunked his 
shoulders, like, I willwait until they get here --- 
and see: ( ~ 3 4 3 )  -- 



a 
presence of that officer ( ~ 3 4 3 ,  348). He thus contradicted 

his own deposition ( ~ 3 4 9 ,  350-351). 

The attorney arrived just before 4:00 p.m. and 

asked to speak to appellant (R281, 284, 299). He was forced 

to leave (R279, 297), and noted the time as 3:58 (~297). By 

4:18 p.m., he had a telephone court order giving him access 

(~301-302). The interrogation ceased at the police chief's 

order after the Judge called twice (~304-305). The attorney 

was able to see Appellant twenty to twenty-five minutes 

later (~247). 

The West Palm Beach police have no set policy on how 

to handle an attorney's request to stop questioning or to 

allow access to the client (~288-289), but the polygraph 

operator would have stopped had he known counsel was outside 

demanding access (~272-273). 

By order dated August 30, 1985, this Court reversed 

a because police failure to tell Appellant his counsel was 

outside trying to see him ;vitiated his waiver of counsel 

(476 So.2d 192). 

The United States Supreme Court vacated that order 

and remanded for further consideration in light of Moran v. 

Burbine 475 U.S. -- , 106 S.Ct. 1135.89 L.Ed.2 1410 (1986). 

This supplemental brief is in response to this Court's 

order of January 28, 1987. 



SUMMARY OF ARGUMENT 

Appellant submits that keeping his Counsel out and 

failure to tell him of the attorney is misconduct. Combined 

with the substantial time he was held incommunicado and the 

substantial time he was questioned, his statement is rendered 

involuntary. 

Both the involuntary statement and the denial of the 

immediate access to counsel as established by the Florida 

Constitution and law make this conduct a denial of Florida due 

process. 



POINT INVOLVED 

WHETHER FAILURE OF POLICE T O  ADVISE APPELLANT 
THAT AN ATTORNEY WAS AVAILABLE T O  SPEAK TO 
HIM MADE ANY STATEMENT THEREAFTER INVOLUNTARY 
A N D / O R  DENIED APPELLANT DUE P R O C E S S ?  



ARGUMENT 

FAILURE OF POLICE T O  ADVISE APPELLANT T H A T  
A N  ATTORNEY WAS AVAILABLE T O  SPEAK T O  H I M  
MADE A N Y  STATEMENT THEREAFTER INVOLUNTARY 
A N D  D E N I E D  APPELLANT D U E  PROCESS. 

T h i s  b r i e f  f o c u s e s  o n l y  o n  t h e  i s s u e s  r e q u e s t e d  

b y  t h i s  C o u r t ' s  O r d e r  o f  J a n u a r y  2 8 .  A p p e l l a n t  d o e s  n o t  w a i v e  

a n y  o f  h i s  o t h e r  a r g u m e n t s  b y  t h u s  l i m i t i n g  t h i s  b r i e f .  

POLICE MISCONDUCT 

I f  t h e  q u e s t i o n  i s  s t i l l  o p e n ,  t h e r e  c a n  b e  n o  d o u b t  

t h a t  f a i l u r e  t o  t e l l  a  s u s p e c t  h i s  a t t o r n e y  i s  o u t s i d e  i s  

m i s c o n d u c t .  T h i s  C o u r t  s o  r u l e d  i n i t i a l l y  i n  t h i s  c a s e ,  a n d  

t h e  r u l i n g  f i n d s  s u p p o r t  i n  d e c i s i o n s  s u c h  a s  S t a t e  v .  A l f o r d ,  

2 2 5  S o . 2 d  8 5 2   la. 2DCA 1 9 6 9 ) ,  D a v i s  v .  S t a t e ,  2 8 7  S o . 2 d  4 0 0  

( F l a .  2DCA 1 9 7 4 ) ,  E s c o b e d o  v .  I l l i n o i s ,  3 7 8  U . S .  4 7 8 ,  8 4  S . C t .  

1 7 5 8 ,  1 2  L . E d .  2d  9 7 7  ( 1 9 6 4 ) ,  P e o p l e  v .  H o u s t o n ,  2 3 0  C a l .  R p t r .  

1 4 1 ,  724  P .  2d  1 1 6 6  ( C a l .  1 9 8 6 )  a n d  P e o p l e  v .  D o n o v a n ,  1 3  N . Y .  

2d  1 4 8 ,  2 4 3  N.Y.S .  2d 8 4 1 ,  1 9 3  N.E.  2d  6 2 8  ( N . Y .  1 9 6 3 ) .  

T h e  m i s c o n d u c t  i s  p a r t i c u l a r l y  r e p r e h e n s i b l e  w h e r e ,  a s  

h e r e ,  t h e  p o l i c e  n o t  o n l y  r e f u s e  t o  t e l l  t h e  c l i e n t  a b o u t  t h e  

l a w y e r ,  b u t  a l s o  c h a s e  t h e  l a w y e r  f r o m  t h e  s t a t i o n  a n d  d e l a y  

a d m i t t i n g  h i m  e v e n  a f t e r  a  d i r e c t  C o u r t  o r d e r .  T h e  a t t i t u d e  

o f  t h i s  p o l i c e  d e p a r t m e n t  i s  w e l l  r e f l e c t e d  i n  i t s  s u b s e q u e n t  

r e f u s a l  t o  h o n o r  t h e  J u d g e ' s  o r d e r  a t  a l l ,  a s  c h r o n i c l e d  a t  

R 2 3 1 8 - 2 3 2 1  a n d  i n  J a m a s o n  v .  S t a t e ,  4 5 5  S o . 2 d  3 8 0   la. 1 9 8 4 ) .  

M o r a n  v .  B u r b i n e ,  s u p r a  i s  n o t  t o  t h e  c o n t r a r y .  I t  g r a n t s  t h a t  

d e l i b e r a t e  o r  r e c k l e s s  w i t h h o l d i n g  o f  i n f o r m a t i o n  i s  o b j e c t i o n a b l e  

a s  a  m a t t e r  o f  e t h i c s ,  b u t  c o n c l u d e s  t h a t  t h e  s t a t e  o f  m i n d  

o f  t h e  p o l i c e  d o e s  n o t  a f f e c t  t h e  v a l i d i t y  o f  a  D e f e n d a n t ' s  

M i r a n d a  w a i v e r .  T h a t  l e a v e s  o p e n  t h e  n e x t  i s s u e  t o  b e  a d d r e s s e d  

i n  t h i s  b r i e f .  



VOLUNTARINESS 

Appellant was basically held incommunicado from 

6:30 a.m. on. He may not have been questioned the entire time, 

but the questioning, including the polygraph, exceeded five 

hours. He may not have been held as long as was the suspect 

in Darwin v. Connecticut, 391 U.S. 346, 88 S. Ct. 1488, 20 L. 

Ed. 2d 630 (1968), but he was taken in early in the morning, 

held for a substantial time and questioned for a substantial 

time. 

To this plainly coercive conduct, we must add the 

repeated frustration of counsel's efforts to stop his client 

from being questioned and to get in to see him. Counsel was told, 

incorrectly, that the polygraph test was still going on when he 

called. His visit and the first call from the Judge were also 

rebuffed. 

Denial of access to counsel figured prominently in the 

U.S. Supreme Court's findings of involuntariness in Darwin - v. 

Connecticut, supra, as well as Escobedo, supra, and State v. 

Alford, supra. 

Appellant submits that the combination of factors here 

likewise make his statement involuntary after police denied him 

access to counsel. Further, were it otherwise, the conduct 

would still violate the next aspect this Court has requested. 

DUE PROCESS 

Because the right to counsel and the privilege against 

self-incrimination are separately guaranteed, they are rarely 

discussed in terms of due process. However, earlier Florida 

cases uniformly hold that denial of counsel when counsel if required 

is a denial of due process under Article 1, Section 9 of the Florida 

Constitution of 1968 (formerly Section 12). For example, in 

Cash v. Culver, 122 So.2d 179 (Fla. 1960), Cash was discharged -- 

a by habeas corpus from a conviction for burglary where his counsel 

was allowed to withdraw five days before trial and he was given 

no chance to get a replacement. 



A t  t h e  t i m e ,  c o u n s e l  w a s  a  m a n d a t o r y  a s p e c t  o f  d u e  

p r o c e s s  i n  a  c a p i t a l  c a s e ,  s u c h  a s  t h i s  o n e .  When t h e  U . S .  

S u p r e m e  C o u r t  e x t e n d e d  t h e  r i g h t  t o  a l l  f e l o n i e s ,  i t  d i d  s o  

a s  a  m a t t e r  o f  d u e  p r o c e s s  u n d e r  t h e  F o u r t e e n t h  A m e n d m e n t ,  

G i d e o n  v .  W a i n w r i g h t ,  3 7 2  U . S .  3 3 5  a t  3 4 0 - 3 4 1 ,  8 3  S .  C t .  7 9 2 ,  

9  L . E d .  2 d  7 9 9  ( 1 9 6 3 ) .  

I t  i s  now i n d i s p u t a b l e  t h a t  i n t e r r o g a t i o n  c a n  b e  a 

c r i t i c a l  s t a g e  o f  c r i m i n a l  p r o c e e d i n g s  a t  w h i c h  t h e r e  i s  a  

r i g h t  t o  h a v e  c o u n s e l .  As t h e  S u p r e m e  C o u r t  r e c o g n i z e d  i n  

E s c o b e d o ,  s u p r a :  

" T h e  r u l e  s o u g h t  b y  t h e  S t a t e  h e r e ,  h o w e v e r ,  w o u l d  
m a k e  t h e  t r i a l  n o  m o r e  t h a n  a n  a p p e a l  f r o m  t h e  
i n t e r r o g a t i o n ;  a n d  t h e  " r i g h t  t o  u s e  c o u n s e l  a t  
t h e  f o r m a l  t r i a l  ( w o u l d  b e )  a  v e r y  h o l l o w  t h i n g  
( i f ) ,  f o r  a l l  p r a c t i c a l  p u r p o s e s ,  t h e  c o n v i c t i o n  
i s  a l r e a d y  a s s u r e d  b y  p r e t r i a l  e x a m i n a t i o n . " '  ( R 2 3 0 4 )  

T h a t  C o u r t  h a s  a l s o  a c k n o w l e d g e d  t h e  u n i q u e  a n d  c r i t i c a l  r o l e  

o f  c o u n s e l  d u r i n g  i n t e r r o g a t i o n ,  F a r e  v .  M i c h a e l  C .  4 4 2  U . S .  

A c c o r d i n g  t o  J u s t i c e  D o u g l a s ,  

"What  h a p p e n s  b e h i n d  d o o r s  t h a t  a r e  o p e n e d  a n d  c l o s e d  
a t  t h e  s o l e  d i s c r e t i o n  o f  t h e  p o l i c e  i s  a  b l a c k  
c h a p t e r  i n  e v e r y  c o u n t r y  -- t h e  f r e e  a s  w e l l  a s  t h e  
d e s p o t i c ,  t h e  m o d e r n  a s  w e l l  a s  t h e  a n c i e n t . "  

U n i t e d  S t a t e s  v .  C a r i g n a n ,  3 4 2  U . S .  3 6  a t  4 6  ( 1 9 5 1 ) .  Wha t  

h a p p e n e d  h e r e  w a s  t h a t  A p p e l l a n t ,  f r i e n d l e s s  a n d  c o u n s e l l e s s ,  

w a s  g r a d u a l l y  p r e s s e d  i n t o  g i v i n g  u p  m o r e  a n d  m o r e  a s  p o l i c e  

c o n f r o n t e d  h i m  w i t h  e v i d e n c e  a n d  t e s t  r e s u l t s .  H i s  f i n a l  

a d m i s s i o n  t h a t  h e  b r o k e  i n  b u t  r a n  w h e n  h e  s a w  t h e  a l r e a d y  

d e a d  v i c t i m  w a s  t a n t a m o u n t  t o  a  f o o l i s h  a n d  u n p r o d u c t i v e  e f f o r t  

t o  " b a r g a i n "  h i s  c h a r g e  down t o  b u r g l a r y .  S u c h  b a r g a i n i n g  

a t  t h e  s t a t i o n  i s  n o t  v a l i d  p r e c i s e l y  b e c a u s e  t h e r e  i s  n o  

a t t o r n e y  f o r  t h e  s u s p e c t  t h e r e ,  G r a d e s  v .  B a t e s ,  3 9 8  F . 2 d  4 0 9  

( 4 t h  C i r .  1 9 6 8 ) .  J u s t  a s  i n  D a v i s  v .  S t a t e ,  s u p r a ;  A p p e l l a n t :  

" w a s  d e p r i v e d  o f  e f f e c t i v e  r e p r e s e n t a t i o n  b y  c o u n s e l  
a t  t h e  o n l y  s t a g e  w h e n  l e g a l  a i d  a n d  a d v i c e  w o u l d  h e l p  
h i m . "  ( 2 8 7  S o . 2 d  a t  4 0 0 ) .  

I n  M o r a n  v .  B u r b i n e ,  s u p r a ,  t h e  U n i t e d  S t a t e s  S u p r e m e  

C o u r t  f o u n d  n o  S i x t h  Amendment  v i o l a t i o n  i n  r e f u s i n g  t o  t e l l  a  

s u s p e c t  a b o u t  a  l a w y e r ' s  c a l l  b e c a u s e  o f  a  p r i o r  r u l i n g  t h a t  



t h e  S i x t h  Amendment  r i g h t  d o e s  n o t  a t t a c h  u n t i l  f o r m a l  c h a r g i n g .  

C T h a t  r u l e  d o e s  n o t  a p p l y  h e r e  f o r  s e v e r a l  r e a s o n s .  

F o r  o n e ,  F l o r i d a  h a s  i t s  own C o n s t i t u t i o n a l  g u a r a n t e e ,  

a n d  i t s  own r u l e s .  T h i s  C o u r t  h a s  e s t a b l i s h e d  t h e  r i g h t  t o  

c o u n s e l  u n d e r  S t a t e  l a w  a s  a r i s i n g  u p o n  a n y  r e s t r a i n t  o f  

f r e e d o m .  T h a t  i s  why c o u n s e l  m u s t  b e  a p p o i n t e d  f o r  i n d i g e n t s  

" a s  s o o n  a s  f e a s i b l e  a f t e r  c u s t o d i a l  r e s t r a i n t "  [ ~ u l e  3 . 1 1 1  

( a ) ,  F l a . R . C r i m P . 1  a n d  why a  b o o k i n g  o f f i c e r  i s  r e q u i r e d  t o  

p l a c e  a  d e f e n d a n t  i n  c u s t o d y  i m m e d i a t e l y  a n d  i m m e d i a t e l y  

a n d  e f f e c t i v e l y  i n  c o m m u n i c a t i o n  w i t h  h i s  l a w y e r  [ ~ u l e  3 . 1 1 1 ( c ) ( 2 )  

a n d  ( 3 1 1 .  

F l o r i d a  h a s  a l s o  e s t a b l i s h e d  i t s  own r i g h t  o f  a c c e s s  

t o  p r i s o n e r s ,  m o r e  i n  k e e p i n g  w i t h  t h e  A B A  S t a n d a r d s  f o r  C r i m i n a l  

J u s t i c e  5 - 7 . 1  ( 2 d  e d .  1 9 8 0 ) .  D e c i s i o n s  s u c h  a s  D a v i s  v .  S t a t e ,  

s u p r a ,  a n d  S t a t e  v .  A . l f o r d ,  s u p r a ,  r e q u i r e  a c c e s s .  S e c t i o n  

2 7 . 5 9  F l a .  S t a t . ,  w h i c h  e x p r e s s l y  a p p l i e s  o n l y  t o  p u b l i c  d e f e n d e r s ,  

c l e a r l y  i m p l i e s  t h e  r i g h t  o f  p r i v a t e  c o u n s e l  t o  a c c e s s .  T h i s  

C o u r t  h a s  r e q u i r e d  t h a t  t e l e p h o n i c  C o u r t  o r d e r s  o f  a c c e s s  b e  

h o n o r e d  i n  J a m a s o n  v .  S t a t e ,  s u p r a .  

F u r t h e r ,  w h e r e ,  a s  i n  F l o r i d a ,  a  p r o s e c u t o r  c a n  f i l e  

t h e  f o r m a l  c h a r g e  h i m s e l f ,  i t  w o u l d  b e  i n c o n g r u o u s  t o  a l l o w  h i m  

t o  d e f e r  t h e  r i g h t  t o  c o u n s e l  b y  s i m p l y  d e l a y i n g  t h e  i n f o r m a t i o n .  

F i n a l l y ,  t h i s  c a s e  g o e s  f a r  b e y o n d  w h a t  w a s  c o n d o n e d  i n  

B u r b i n e ,  s u p r a .  N o t  o n l y  d i d  c o u n s e l  c a l l  i n  ( w h i c h  e i t h e r  w a s  

n o t  t o l d  t o  A p p e l l a n t  o r  p r o d u c e d  o n l y  a  t e m p o r a r y  w a i v e r ) ,  b u t  h e  

came  t o  t h e  s t a t i o n  a n d  w a s  k e p t  o u t  d e s p i t e  a  t e l e p h o n i c  h a b e a s  

c o r p u s  o r d e r .  

M o r a n  v .  B u r b i n e ,  s u p r a ,  e x p r e s s l y  a u t h o r i z e s  c o n t r a r y  

d e c i s i o n s  u n d e r  S t a t e  l a w .  T h i s  C o u r t  c a n  a n d  s h o u l d  f i n d  

p o l i c e  c o n d u c t  h e r e  v i c l a t e d  A p p e l l a n t ' s  r i g h t  t o  c o u n s e l  a n d  

d u e  p r o c e s s  u n d e r  F l o r i d a ' s  C o n s t i t u t i o n ,  d e c i s i o n a l  l a w  a n d  

C o u r t  r u l e s .  

Q I t  m u s t  a l s o  b e  n o t e d  t h a t  u s e  o f  a n  i n v o l u n t a r y  

c o n f e s s i o n  v i o l a t e s  d u e  p r o c e s s ,  a n d  t h a t  i s  w h a t  we h a v e  h e r e .  

S e e  M i n c e y  v .  A r i z o n a ,  4 3 7  U . S .  3 8 5  a t  3 9 8 ,  9 8  S .  C t .  2 4 0 8 ,  

5 7  L . E d .  2d  2 9 0  ( 1 9 7 8 ) .  



CONCLUSION 

Appellant respectfully submits that police conduct 

in his case violates th2 voluntariness of his confession and 

denies him due process as it relates to his Florida right 

of access to counsel. For those reasons, and all the 

reasons expressed in prior briefs, he prays a new trial 

will be ordered without the offending statements. 
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