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STATEMENT OF THE CASE AND FACTS 

This is an appeal from a Final Judgment on Entry of 

Mandate entered by the Circuit Court of the Second Judicial 

Circuit of Florida. Appellant, Brunner Enterprises, Inc., 

a Delaware corporation, was the Plaintiff below. Appellee, 

Department of Revenue, was the Defendant below. The Appellant, 

Brunner Enterprises, Inc., is referred to as "Appellant, II 

the taxpayer, "Brunner , "Brunner Enterprises, I '  o r  by its 

corporate name. The Appellee, Department of Revenue of the 

State of F l o r i d a ,  is referred to as "Appellee" or "the 

Department." References to the record on appeal appear as 

"R- - . ' I  References to the Appendix attached hereto will 

appear as "A- . 

11 

I I  - 
The Appellee must disagree with the Appellant's recital 

of the facts which are relevant to the issue before this Court.. 

This suit was originally brought in the Circuit Court 

of the Second Judicial Circuit of Florida, in and f o r  Leon 

County, on November 9, 1976, to challenge the imposition by 

the Department of certain Florida corporate income taxes on 

the Appellant. An answer was filed by the Department. The 

case was stayed pending ultimate determination of jurisdiction. 

An order and certain stipulations relating to the question of 

jurisdiction and exhaustion of administrative remedies were 

filed. On November 9, 1978, Brunner Enterprises filed a Motion 

for Summary Judgment. Thereafter, on November 25, 1978, it 



f i l e d  two a f f i d a v i t s ,  one by Travis  Murphy, and one by Fred 3. 

Brunner, i n  support  of i t s  motion. Depositions of Travis 

Murphy and Fred J .  Brunner w e r e  taken a t  the  reques t  of t h e  

Department . 
Brunner f i l e d  a Motion f o r  Summary Judgment which w a s  

heard and the r e s u l t  was a f i n a l  summary judgment rendered 

by the  Honorable Charles Miner, C i r c u i t  Judge, i n  favor  of  

Brunner En te rp r i ses ,  on January 1 9 ,  1979 .  The Department of 

Revenue f i l e d  a t imely n o t i c e  of appeal invoking the  j u r i s d i c t i o n  

of the  D i s t r i c t  Court of Appeal, F i r s t  D i s t r i c t  of  F l o r i d a ,  on 

February 1 6 ,  1979 .  

, 

This Court affirmed the  dec is ion  of the  C i r c u i t  Court (A-1-2). 

The Department f i l e d  i t s  Notice of C e r t i o r a r i  i n  the  D i s t r i c t  

Court of Appeal of F lo r ida ,  F i r s t  D i s t r i c t ,  on October 2 ,  1979 ,  

invoking the  j u r i s d i c t i o n  of the Flor ida  Supreme Court under 

A r t .  V ,  5 3 ( b ) 3 ,  Cons t i tu t ion  of F l o r i d a ,  because of  the  

quest ion c e r t i f i e d  by t h e  F i r s t  D i s t r i c t  t o  be  o f  g r e a t  pub l i c  

i n t e r e s t  * 

This Cour t ' s  dec is ion  and t r i a l  c o u r t ' s  dec is ion  w e r e  

reviewed by the  Supreme Court of F lo r ida  by c e r t i o r a r i  

proceedings and said dec is ion  and judgment w e r e  quashed and 

remanded. (A-9-11). 

The mandate of the  Supreme Court w a s  f i l e d  with the  

D i s t r i c t  Court of Appeal, F i r s t  D i s t r i c t ,  and the D i s t r i c t  

Court of Appeal, F i r s t  D i s t r i c t ,  entered an Order on Mandate on 

December 1 7 ,  1980. (A-13,14) 

0 -2- 



Then, on August 4, 1982, Plaintiff filed a Motion for 

Summary Judgment, to which the Defendants responded on 

December 15, 1982, by filing a Motion to Strike Plaintiff's 

Motion for Summary Judgment and a Motion to Enforce the Mandate. 

a 

The trial court heard, af te r  notice, a l l  of the motions 

and entered the Final Judgment on Entry of Mandate (A-14-22), 

which rhe Appellant seeks to have this Court review. ' 

-3-  



ISSUES PRESENTED 

I 

THE TRIAL COURT WAS CORRECT IN ADHERING TO 
THE MANDATE AND DECISION OF THE SUPREME 

MOTION FOR SUMMARY JUDGMENT 
COURT AND THIS COURT IN DENYING APPELLANT'S 

I1 

THE TRIAL COURT WAS CORRECT IN ADHERING TO 
THE MANDATE AND DECISION OF THE SUPREME 
COURT AND THIS COURT IN ENTERING THE FINAL 
JUDGMENT ON ENTRY OF MANDATE. 

[Appellant's Issues A, B and C are addressed 
by Appellee's Issues I and 111 

[Both Issues of the Appellee will be discussed 
together because of their interrelationship] 

-4- 



ARGUMENT 

Before beginning the argument in this case, it is 

important that this Court remember that all the Appellant 

is appealing is the trial court's adherence to this Court's 

mandate. 

The Appellant continues to ignore the fact that the 

facts and issues of law which the Appellant is attempting to 

argue have already been before this Court and the Florida 

Supreme Court in the previous appeal of this matter. 

It is submitted by the Appellee that the facts of this 

case concerning the question of whether the Appellant 

operated two separate and distinct businesses-the active 

operation of Florida orange groves and the management of 

assets in Illinois which produced the income in question-- 

is irrelevant. 

operations were before the Supreme Court of Florida and 

presumably were taken into account in reaching its decision 

that the income in question must be included in the Appellant's 

tax base and that the Appellant should not be allowed the use 

of separate accounting under Sec. 2 1 4 . 7 3 ,  F.S., to apportion 

its tax base to Florida instead of the normal three-factor 

apportionment method. 

that Brunner Enterprises operated two separate businesses, 

held that the income in question must be included in the 

Appellant's tax base and that the three-factor apportionment 

method should be applied to the Appellant's tax base to determine 

- 5-  

0 
The facts involving the Appellant's business 

The Supreme Court, despite the possibility 

* 



the amount of its income subject to Florida tax. It is, therefore, 

respectfully submitted that the question of whether the Appellant 

operated two separate and distinct businesses is irrelevant 

t o  the proper resolution of this matter. 

The only issue, properly before this Court, is whether 

or not the trial court had the authority to grant the Appellant's 

p o s t  mandate Motion for Summary Judgment? or was the trial 

court rqquired to enter judgment for the Appellee as directed 

by this Court's mandate. Stated another way, the issue is 

whether the trial court was correct in adhering to the mandate 

and decision of the Florida Supreme Court and this Court by 

entering judgment for the Appellee. 

It goes without question that: 

When a case has been once decided by 
this court on appeal ,  and remanded 
t o  the circuit court, whatever was 
before this court, and disposed of 
by its decree, is considered as finally 
settled. The circuit court is bound by 
the decree as the law of the case, and 
must carry it i n t o  execution according 
t o  the mandate. That court cannot 
vary it, or examine it for any other 
purpose than execution; o r  give any 
other or further relief; or review 
it, even for apparent error, upon 
any matter decided on appeal; or inter- 
meddle with it, further than to settle 
as much as has been remanded. 

Rinker Materials Corp. v. Holloway Materials Corp. ,  175 So.2d 

564, 565 ( 2  DCA 1965), cert. den. 180 So.2d 657 (Fla. 1965); 

King v. L&N Investors, Inc., 136 So.2d 671 (3 DCA 1962); Petition 

of Vermeulen, 122 So.2d 318 (1 DCA 1960). 

-6 -  



The judgment and mandate of this Court in this case 

could not be modified except upon permission of this Court, 

Jefferson Nat. Bank v. Metro Dade County, 285 So.2d 445 

(3 DCA 1973) ;  State v. Holt, 117 So.2d 428 (3 DCA 1960) ,  

and no such permission was sought. 

The Appellant contends that the inclusion of the dividends, 

interest and gains on the sale of stock which the Appellant 

is attempting to tax in its tax base is unconstitutional based 

upon the United States Supreme Court decision of ASARCO, Inc. 

v. Idaho State Tax Corn, - U.S. - , 102 S.Ct. 3103, 73 L.Ed.2d 

787 (1982).  

Appellant originally filed suit in the Circuit Court of 

the Second Judicial Circuit of Florida, in and for Leon County, 

on November 9,  1976. Among the Counts raised by Appellant 

w a s  the inclusion of the income in question in i t s  adjusted 

federal income pursuant to Sec. 220.13, F.S. On January 1 9 ,  

1979, the Circuit Court rendered a Final Summary Judgment in 

favor of Appellant, stating in pertinent part:  as follows: 

The law to be applied in this case 
is most succinctly set forth in Stan 
Musial & Bimies. Inc.. Petitioner. 

of Appeal bn September 25, 1978.  
Applying such law to the undisputed 
facts in this case, it is hereby 
ORDERED and ADJUDGED the Plaintiff's 
Motion f o r  Summary Judgment is granted. 

-7-  



The Department of Revenue f i l e d  a t imely n o t i c e  of 

appeal invoking the  j u r i s d i c t i o n  of t h i s  Court. This Court 

affirmed the  dec is ion  of the  C i r c u i t  Court and c e r t i f i e d  

the  following quest ion t o  the  Supreme Court of Florida: 

Is the  gain from an o u t - o f - s t a t e  sale 
of  s tock  he ld  by a fo re ign  [ s i c ]  
corporat ion doing business  i n  F lo r ida  
taxable  under the  F lo r ida  Corporation 
Income Tax Code, and i f  s o ,  what 
method of computation should be used? 

The Department f i l e d  i t s  n o t i c e  of c e r t i o r a r i  i n  t h i s  

Court invoking t h e  j u r i s d i c t i o n  of the  F lo r ida  Supreme 

Court under A r t .  V ,  § 3 ( b ) 3 ,  Cons t i tu t ion  of F l o r i d a ,  because 

of t h e  ques t ion  c e r t i f i e d  by t h i s  Court t o  be of g r e a t  

pub l i c  i n t e r e s t .  

were reviewed by the  Supreme Court of F lo r ida  by c e r t i o r a r i  

proceedings and s a i d  dec is ion  and judgment w e r e  quashed and 

remanded. 

c e r t i f i e d  by t h i s  Court, t he  Supreme Court of Florida s t a t e d  

t h e  fol lowing:  

The dec is ion  and judgment of t h i s  Court 

In answer t o  the  f i r s t  p a r t  of the  quest ion 

A s  noted by the  d i s t r i c t  cour t  of appeal ,  
t he  f i r s t  po r t ion  of the  ques t ion ,  r e l a t -  
ing t o  the t a x a b i l i t y  of the  ga in ,  was 
c e r t i f i e d  t o  t h i s  Court i n  Roeer Dean . 

Ente rp r i ses ,  Inc. v. Department ok Revenue, 
371 So.2d 1 0  1 (F1 a .  4th DCA 1978) . We 
have addressed t h e  i s s u e  and answered 
the  ques t ion  i n  the  a f f i rma t ive :  

[W]e hold t h a t  the ga in  from an 
o u t - o f - s t a t e  s a l e  of s tock  he ld  by a 
fo re ign  corpora t ion  doing business  i n  
F lo r ida  may be taxable  under the Flor ida  
Corporate Income Tax Code. 

DOR v.  Brunner En te rp r i ses ,  I n c . ,  390 So.2d 713 (Fla .  1980) .  

-8-  



The mandate of the Supreme Court w a s  filed with this 

Court and this Court entered an Order on Mandate on December 17, 

1980. (A-13) 

On August 4 ,  1982, the Appellant filed a Motion for 

Summary Judgment in the Circuit Court. The Appellee filed a 

Motion to Strike the Plaintiff's Motion f o r  Summary Judgment 

and requested compliance with this Court's Order on Mandate. 

In Appellant's o r i g i n a l  Complaint, the Appellant argued 

that the income in question should not be included in its 

adjusted federal income (the "tax base"), which is apportioned 

to Florida. See Count: I1 of Plaintiff's Complaint. The 

Supreme Court of Florida In Brunner, supra, specifically 

held that the income in question was includible in the Appellant's 

tax base and therefore w a s  subject to the F l o r i d a  corporate 

income tax. Pursuant to the Supreme Court of Florida's opinion 

and judgment, this Court issued i t s  Order on Mandate adopting 

as i t s  opinion and judgment the opinion and judgment of 

the Supreme Court of Florida. (A-14) 

The Supreme Court of Florida and this Court have, therefore, 

disposed of Appellant's argument that the income in question 

is properly includible in Appellant's tax base to be apportioned 

to Florida. 

The Circuit Court, in its Final  Judgment on Entry of 

Mandate, states the following: 

- 9 -  



Plaintiff admits that one of the two 
issues involved in this case has kinally 
been resolved by the Supreme Court of 
Florida. That issue is whether the 
income which the Defendant is attempt- 

tax based of the Plaintiff. As stated 
by Plaintiff, Plaintiff 'acknowledges 
that under the mandate the trial court 
must follow the Supreme Court's decision 
requiring inclusion of the out-of-state 
gain from the sale of the bank stock in 
the tax base, i.e., the federal taxable 
income, under $5220.12 and 220.13, F l a .  
Stat. ( 1 9 7 3 ) . '  (e .s . )  

1 ing to tax must be included in the 

The Appellant did in fact acknowledge that the Circuit Court 

must follow the Supreme Court's decision requiring inclusion 

of the income in question in the Appellant's tax base pursuant 

to the mandate. The Appellant, however, in its Initial Brief 

now states that it: 

Acknowledges that the trial court is bound 
by a mandate, but it does not concede that 
the issues of this case were finally resolved 
by the prior Florida Supreme Court decision. 
In this appeal Brunner prays that this Court 
will take jurisdiction, review this case in 
light of ASARCO. and take whatever action 
th; Courtfinds'necessary to apply ASARCO 
as is clearly required to do equityand 
justice. (Appellant's Initial Briei, p .  13) 

Despite this statement, the Appellant has in fact already 

acknowledged, as recognized by the Circuit Court, that the 

issue of whether the income in question may be included in the 

Appellant's tax base has been finally resolved by the Supreme 

Court of Florida. Therefore, it is respectfully submitted 

that the judgment of the Florida Supreme Court, when it 

issued mandate, is the final judgment and compliance therewith 

-10- 



by the Circuit Court was a purely ministerial act. Modine 

Mgf. Co. v. ADC Radiators, Inc., 367 So.2d 232 (3d DCA 1979); 

and Jones v. Knuck, 388 So.2d 328 (3d DCA 1980). 
The Appellant acknowledges that the Florida Supreme 

Court decided two issues in its decision. The Appellant 

contends, however, that the two issues decided by the 

Florida Supreme Court were as follows: 

(1) that gain from an out-of-state sale 
of s tock  could be taxable under the 
Florida Corporate Income Tax Code, and 
(2) that the method of computation to be 
used was to include the stock sale gain in 
the tax base. ( P . 2 6 ,  Initial Brief of Appellant) 

The Appellant then contends that the "Court did not, however, 

decide that the Department properly applied the three-factor 

formula method of apportionment t o  Brunner's income. 1 1  

It is respectfully submitted, and the Circuit Court SO 

held, that the issue of the proper method of apportionment 

has in fact been finally resolved by the Supreme Court of 

Florida. 

was clearly before the Supreme Court of Florida. 

The question of the proper method of apportionment 

A s  stated 

by the Florida Supreme Court, t h i s  Court certified the 

following question to it: 

Is the gain from an out-of-state sale 
of stock held by a foreigh [sic] corpora- 
tion doing business in Florida taxable 
under the Florida Corporation Income Tax 

-11- 



Code, and if s o ,  what method of compu- 
tation should be used. 

390 So.2d at 714. 

In addressing the second part of the question certified 

by this Court t o  the  Florida Supreme Court (the proper  method 

of apportionment) the Supreme Court of Florida held as follows: 

The method of computation under the 
Florida Corporation Income Tax Code 
used to tax the gain from an out-of- 
state sale of stock by a foreign corpora- 
tion doing business in Florida should 
include the gain in the tax base described 
in sections 220.12 - 13 , Florida Statutes 
( 1 9 7 3 ) .  

The decision of the D i s t r i c t  Court of 
Appeal is quashed, and the cause is 
remanded with instructions to reverse 
the iudszment of the trial court and 
furtherYrernand for proceedings con- 
sistent with our opinion in RogFDean 
Enterprises. Inc.. v. Department o i  
Revenue, supra, as w e l l  as the views 
expressed in the instant opinion. ( e . s . )  

390 So.2d at 715, 

Based upon the foregoing, it is clear that the Supreme 

Court of Florida resolved any question as to the proper 

method of apportionment based upon its decision in Roger 

Dean Enterprises, Inc. v. Department of Revenue, 387 So.2d 

358 (Fla. 1980). In Roger Dean, the Supreme Court of F l o r i d a  

stated the following with regard to the proper method of 

apportionment: 

There is a very strong presumption 
in favor of normal three-factor 

-12- 



apportionment and against the applica- 
bility of the relief provisions. 
Departures from the basic formula 
should be avoided except where reason- 
ableness requires. . . . The relief 
provisions applicable t o  apportionment 
should not be used to remove an out-  
of-state stock sa le  made by a foreign 
chartered corporation subject to i t s  
income tax from the tax base. . . . 
Section 214.73, Florida Statutes ( 1 9 7 4 ) ,  
gives the Department of Revenue dis- 
cretion to alter the apportionment 
formula in very rare instances, but - 
does not vest any discretion in the  
Department to modikv tederal taxable 

387 So.2d 

income Lthe tax base]. (e .s .1  

at 363  

In its original Complaint the Appellant argued that it 

should be allowed the use of separate accounting under 

Sec. 214.73, F . S . ,  to apportion its tax base to Florida instead 

of the normal three-factor apportionment method. The effect 

of allowing separatle accounting instead of the normal three- 

factor apportionment method in this case would be to exclude 

the income in question from i t s  tax base. Such a result was 

recognized and disapproved of by the Supreme Court of Florida 

*. 

in its decision in Roger Dean. It therefore appears that the 

Supreme Court of F l o r i d a ' s  answer to the question certified 

by this Court as to the proper method of apportionment in 

this case that "the method of computation under the Florida 

Corporate Income Tax Code used to tax the gain from an out- 

of-state sale of stock by a foreign corporation doing business 

in Florida should include the gain in the tax base," (e.s.), 

-13- 



is a final determination by the Supreme Court of Florida that 

the three-factor apportionment method is proper in this case 

and that separate accounting, which would effectively eliminate 

the income from the tax base, is no t  appropriate. 

holding is implicit in the decision rendered by the Supreme 

Court of Florida in light of the statements concerning the 

use of the normal three-factor apportionment method in Roger 

Dean and the Supreme Court of Florida's reliance upon the 

Roger Dean decision in answering the second part of the question 

certified to it by t h i s  Court. 

is implicit in a decision rendered, it is no longer open for 

discussion or consideration. See Sax Enterprises, Inc. v. 

David and Dash, Inc., 107 So.2d 612 (Fla. 1958); and Sanders 

v. State, 90 So. 455 (Fla. 1922). 

Such a 

Where a particular holding 

In light of the fact that the Supreme Court of Florida 

was specifically asked the question of the proper  method of 

apportionment, and the fact that the Court specifically addressed 

both questions, the only conclusion which the Circuit Court 

could have reasonably reached concerning the present status of 

this matter was that the Supreme Court of Florida has finally 

resolved the entire case and has mandated a decision in favor 

of the Appellee. Roger Dean clearly shows that the Supreme 

Court realized that if a taxpayer was allowed the use of 

separate accounting in place of the normal three-factor method 

of apportionment, such use would result in the exclusion of 

-14- 



income from tax base. Therefore, in Brunner, the Supreme 

Court clearly held, in answer to the question of the proper 

method of apportionment, that such a result should not be  

allowed in this case. Goodman v. Olsen, 365 So.2d 393 (3 DCA 

1 9 7 9 ) ;  Walker v. Atlantic Coastline Railroad Company, 121 So.2d 

7 1 3  (1 DCA 1960). 

The Supreme Court has issued a "final judgment" in this 

case. A "final judgment" is a determination and disposition 

of the whole worth of a case. Therefore, once the Supreme 

Court issued its decision in this case, no question remained 

open for determination by the Circuit Court. See Nowlin v. 

Pickren, 131 So.2d 8 9 4  ( F l a .  2d DCA 1961); Irving Trust Co. v. 

Kaplan, 155 F l a .  120, 20 So.2d 351 (Fla. 1 9 4 4 ) ;  and Alderman 

v. Puritan Dairy, 145 Fla. 292, 1 9 9  So. 44 (Fla. 1 9 4 0 ) .  

The Counts raised by Appellant in its original Complaint 
0 

involved the same factual situation, Therefore, the original 

appeal of the Final Summary Judgment of the Circuit Court to this 

Court would not have been proper unless the Final Summary 

Judgment determined and disposed of all Counts. See McClain 

Construction Corp. v. Roberts, 351 So.2d 399 (Fla. 2d DCA 1 9 7 7 ) .  

If this were no t  the case, this Court or the Supreme Court would 

have been required to dismiss the appeal. See Harbor Yacht 

Repair, Inc. v. Sanger, 267 So.2d 51 ( F l a .  3d DCA 1972). 

Additionally, if the decision of this Court could have 

been granted upon any of the legal theories raised by the 

Appellant in i t s  original Complaint, this Court or the Supreme 

Court would have done s o ,  f o r  the ultimate question before an e 
appellate court is whether the trial court has arrived at a 

-15- 



correct conclusion. See  State Plant Board v. Smith, 110 So. 

2d 401 ( F l a .  1 9 5 9 ) ;  Congregation Temple De Hirsch v .  Aronson, 

128 So.2d 585 (F la .  1961). Finally, this Court and the Supreme 

Court had the right t o  give such a decree as the  trial court 

ought t o  have given. See Hollywood, Inc. v. Clark, 153 F l a .  

501, 15 So.2d 175 (Fla. 3d DCA 1943). 

-16- 



Appellant argues that the Supreme Court indicated that 

"the taxpayer would have an opportunity to show the requisite 

constitutional dimension which under Roger Dean justifies 

deviation from the three-factor formula." The Appellant has 

taken the Supreme Court's statement completely out of context. 

What the Supreme Court actually said was as follows: 

Even if the taxpayer can show the requisite 
constitutional dimension which under Ro er 

Z u l a ,  the out of state gain must be 
included %n the tax base. i . e . .  the federal 

Dean justifies deviation from the three- + actor 

390 So.2d 

taxable income. (e. s . ) 

at 715. 

The Supreme Court then responded to the second part of 

this Court's question concerning the proper method of 

apportionment. In answering this part of the question, the 

Supreme Court based its decision upon Roger Dean, and held 

as follows: 

The method of computation under the Florida 
Corporation Income Tax Code used to tax the 
gain from an out of state sale of stock by a 
foreign corporation doing business in Florida 
should include the gain in the tax base 
described in sections 220.12-13 ,  Florida 
Statutes (1973). 390 So.2d at 715. 

Appellant had argued that it should be allowed the use 

of separate accounting under Section 214.73, F.S., to 

apportion its base base instead of the normal three-factor 

apportionment method. In Roger Dean, the Supreme Court had 

recognized that if a taxpayer was allowed the use of separate 

accounting income, such as the income which the Appellee was 

attempting to tax in Roger Dean and is attempting to tax 
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in this case, would have, in effect, been excluded from the 

taxpayer's tax base. Such a result was disapproved of by 

the Supreme Court: in Roger Dean. 

The Supreme Court in Roger Dean, and the Appellee in 

its rules, in facr indicate that there may be  prope r  circum- 

stances justifying a deviation from the normal three-factor 

apportionment method. It is also true that the facts in 

Roger Dean are not the same as the facts in this case. 

Eased upon these facts, the Appellee argues that: 

Had the trial court tested the facts, 
documents, testimony and affidavits 
of Brunner, it would have found that 
under the Roger Dean standard three- 
factor apportionment was unconstitu- 
tionally appl ied  t o  Brunner, and that 
Brunner is one of those rare cases that 
justifies use of the relief provisions 
of Section 2 1 4 . 7 3 ,  Florida Statutes. 
(Initial Brief of Appellant, p .  3 5 - 3 6 )  

If in fac t  this statement were true, it is submitted 

that the Supreme Court would have so held in its decision on 

this case. 

decision in Roger Dean and the facts of this case. The 

Supreme Court, therefore, in answer t o  this Court's 

question as t o  the prope r  method of  apportionment could have 

mandated that the lower court allow the Appellant the use of 

separate accounting o r  one of the other methods of relief 

sought by Appellanr under Section 2 1 4 . 7 3 ,  Florida Statutes, 

and that the normal three-factor apportionment method not be 

applied to Appellant. The Supreme Court, however, clearly 

did not do so, and, in fact, mandated the use of the normal 

The Supreme Court was fully aware of i t s  

-18- 



three-factor apportionment method as it had done in Roger 

Dean. See Rogers v. State, 156 F l a .  161, 23 So.2d 54 

(Fla. 1945). 

The Appellant's appeal is based solely upon 

States Supreme Court's decision in ASARCO, supra 

the United 

decided by 

the United States Supreme Court on June 29, 1980. The issue 

addressed by the United States Supreme Court in ASARCO, however, 

is the same issue finally resolved by the Supreme Court of Florida 

in this case. In ASARCO, the Supreme Court stated: 

The question of whether the state 
of Idaho constitutionally may include 
within the taxable income of a non- 
domiciliary parent corporation doing 
some business in Idaho a portion of 
intangible income--such as divident and 
interest payments, as well as capital 
gains from the sale of stocks--that 
the parent received from the subsidiary 
corporations having no other connection 
with the state, 73 L.Ed.2d at 790. 

The State of *Idaho taxes corporations pursuant to its 

version of the Uniform Division of Income f o r  Tax Purposes 

Act. Under its statute, Idaho classifies income from 

intangible property (i.e., dividends, capital gain from the 

sale of stock and interest) as either "business" or "non- 
business" income. 1 1  Business" income includes income from 

intangible property acquired, managed or disposed of as an 

integral and necessary part of a taxpayer's trade or business. 

Any income classified as business income is then apportioned 

according to a three-factor formula to determine the amount 

of income subject to Idaho's tax. Non-business income is 

-19- 



allocated entirely to the state of the corporation's domicile. 

Applying Idaho's law to ASARCO, Idaho treated certain dividends, 

interest and capital gain on the sale of stock as business 

income and apportioned this income according to Idaho's 

three-factor formula. 

Following a review of its opinions in Mobile Oil Corp. v. 

Connn'r of Taxes of Vermont, 445 U.S. 425 (1980); and Exxon 

Corp. v. Wisconsin Dept. of Revenue, 447 U.S. 207 (1980) ,  

and an application of the principle enunciated in those 

decisions to ASARCO, the Supreme Court of the United States 

held that the income in question could not be included in 

ASARCO's tax base as business income. The Supreme Court 

was not confronted w i t h ,  nor d i d  it address, the question 

of the proper method of apportionment t o  be used in apportion- 

ing income properly includible in a taxpayer's tax base to Idaho. 

Based upon the United States Supreme Court's own statement 

of the question before it in ASARCO, as quoted above, it is 

clear that the only question dealt with by the United States 

Supreme Court was whether income, such as the income which the 

Appellee is seeking to tax in this case, is includible in a 

taxpayer's tax base. As admitted by the Appellant befo re  the 

Circuit Court, this issue has been finally resolved by the 

Supreme Court of Florida. In its decision, the Florida 

Supreme Court cited Roger Dean Enterprises, Inc. v. Department 

of Revenue, 387 So.2d at 365  (F la .  1980), as authority f o r  

its judgment in this case. Roger Dean, like this case and ASARCO, 
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dealt with the question of whether certain income w a s  includible 

in a taxpayer's tax base to be apportioned to a taxing state. 

Citing Mobile Oil Corp., the Florida Supreme Court in Roger 

Dean held that "gain from an out-of-state sale of s tock  held 

by a foreign corporation doing business in F l o r i d a  may be 

taxable under the Florida corporate income tax code." Like 

the Supreme Court in ASARCO, the Florida Supreme Court applied 

the principles of law enunciated in Mobile O i l  Corp. to Roger 

Dean Enterprises. In Roger Dean, the Florida Supreme Court, 

unlike the Supreme Court in ASARCO, found that the income in 

question was includible in the taxpayer's tax base. Likewise, 

the F l o r i d a  Supreme Court has already appl ied the principle 

of law of Mobile Oil Corp.as adopted in Roger Dean to the 

income in question and finally held that such income is 

includible in the Appellant's tax base. 
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The Appellant's argument with regard to the Florida 

corporate income tax is nothing more than a restatement of 

the question of whether the Florida Supreme Court, as a part 

of its judgment and order, answered the second part of the 

question certified to it by this Court. The Appellee does 

not dispute the Appellant's summary of the computation of 

Florida's corporate income tax. 

corporate income tax can in fact be broken down i n t o  four 

basic steps: (I) determination of a taxpayer's tax base; 

(2) apportioning the tax base to Florida; (3 )  reduction of 

"net income" by the $5,000.00 exemption; and ( 4 )  multiplying 

I '  net income" by the 5% tax rate. 

The computation of Florida's 

The Appellee submits that this Court and the Florida 

Supreme Court are fully aware of the proper method of computing 

Florida corporate income tax. 

it was aware of the proper method of computing Florida corporate 

income tax in the way it phrased its question certified t o  

the Supreme Court, The Appellant, in its original Complaint, 

had attacked the application of the first two steps to its 

factual situation. This Court's question certified to the 

Supreme Court therefore asked the Supreme Court f o r  a 

determination of the application of the first two basic steps 

in computing Florida corporate income tax  as applied to the 

Appellant. 

This Court clearly showed that 

The Supreme Court of Florida answered both questions a 
-22-  



A s  recognized by the Circuit Court's Final Judgment on 

Entry at Mandate, an appeal of the original Final Summary 

Judgment in this case would not have been proper unless such 

judgment determined and disposed of all Counts raised by 

Appellant in its original Complaint. See McClain Construction 

Corp. v. Roberts, 351 So.2d 399 (Fla. 2d DCA 1977). If the 

Final Summary Judgment of the Circuit Court had not determined 

and disposed of all Counts,this Court o r  the Supreme Court 

of Florida would have dismissed the appeal. 

Repair, Inc. v. Sanger, 267 So.2d 51 (F la .  3d DCA 1972). 

Neither Court did s o .  

See Harbour Yacht 

Additionally, since all Counts had been determined and 

disposed of by the Circuit Court, if the Circuit Court's 

decision could have been followed upon any of the legal theories 

raised by the Appellant in i t s  original Complaint, this Court 

or the Supreme Court would have done so.  This Court and the 

Supreme Court, however, did not dismiss the appeal and did 

notuphold the decision of the Circuit Court. 

More importantly, as discussed above, the Supreme Court 

of Florida was clearly asked by this Court to determine whether 

the income in question could be included in the Appellant's 

tax base and, if s o ,  the proper method of apportionment of 

said income t o  Florida and clearly answered both parts of the 

question certified to it by this Court. 
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CONCLUSION 

It is submitted by the Appellee that the facts of this 

case concerning the question of whether the Appellant 

operated t w o  separate and distinct businesses--the active 

operation of Florida orange groves and the management of 

assets in Illinois which produced the income in question-- 

is irrelevant. 

operations were before the Supreme Court o f  Florida and 

presumably were taken into account in reaching i t s  decision 

that the income in question must be included in the Appellant's 

tax base and that the Appellant should not be allowed the use 

of separate accounting under Sec. 2 1 4 . 7 3 ,  F.S., t o  apportion 

its tax base t o  Florida instead of the normal three-factor 

apportionment method. The Supreme Court, despite the possibility 

that Brunnsr Enterprises operated two separate businesses, 

held that the income in question must be included in the 

Appellant's tax base and that the three-factor apportionment 

method should be applied to the Appellant's tax base t o  

determine the amount of i t s  income subject to F l o r i d a  tax. It 

is, therefore, respectfully submitted that the question of whether 

the Appellant operated t w o  separate and distinct businesses is 

irrelevant to the proper resolution of this matter, 

The facts involving the Appellant's business 

The only issue, properly before this Court, is whether 

or not the trial court had the authority to grant the Appellant's 

post mandate Motion far Summary Judgment, or was the trial 

court required to enter judgment f o r  the Appellee as directed 
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by this Court's mandate. Stated another way, the issue is 

whether the trial court w a s  correct in adhering t o  the mandate 

and decision of the Florida Supreme Court and this Court  by 

entering judgment for the Appellee. 

the trial c o u r t  was correct in adhering to the mandate. 

i t s  decision should be upheld. 

Appellee submits that 

Thus, 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing Answer Brief of Appellee and Appendix was sent 

by U.S. Mail this 13th day of June, 1983, to: Robert S .  

Hightower, E s q . ,  Ausley, McMullen, McGehee, Carothers and 

Proctor, P.O. Box 391, Tallahassee, Florida 3 2 3 0 2 .  

Respectfully submitted, 

partment of Legal Affa - 
Tjhe Capitol 
Tallahassee, Florida 32301 
( 9 0 4 )  4 8 7- 2 1 4 2  
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I h . . - - - - - - - * - . <  

g r a n t e d ,  L FLiJ 6 4 ,  1 9 7 9 1 ,  c c r c .  g r a n t e d ,  C a s e  ;lo. 5 5 , 9 7 1  

FZori da  Suprciac C o u r t .  

t o  t h E  Stiprcme C o u r t :  Is t h e  g a i n  f r o m  an  o u t - o f - s t a t e  

s a l e  o f  s t o c k  h e l d  by n fo rz iKh  c o r p o r a t i o n  doing b u s i n e s s  

i n  P l o r i  cla taxab1.z  uncler t h e  i 2 l o r i d a  Corpora te  Insflne 

Therefore  we c e r t i f y  . t h e  q u c s c i o n  

Tax C o d e ,  and if so wha t  method o f  c o r p u t a t i o n  s h o u l d  

be used?  r -  

AFFIINED. 

E R V I N ,  Acting Chief Judge, UOOTH & SPlITII, L., J J . ,  CONCUR 

. ., ' 

'- 
A- 2 
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I IAIJKSCII ,  .Jutigt,, concurring i n  part 
ant1 cliswntinK i n  part, 

Wtiilc? I conwr i n  the tlcniiil of the pcti- 
tion for rehearing I dissent in  tlie derision 
to  certify the matter to our Sulm:mc Court. 
I f  tlicrc is :i conflict t)etwr:en our decision 
nntl olliers, anrl rcspontlrnt urges there is a 
conflict, thcn our Supr(>me Court can grant 
certior:iri :tnd resolve the conflirt. Article 
V, Section 3, 1~‘Iorida Constitulion. I hold 
tlie position that a qucstion should I)e ccrti- 
ficd to our Supreme Court only when there 
is a gt+t!iit nccd Cor an emly resolution of a 
prohlem which only our Supreme Court ciin 
rvsnlve adequately. Thc tmttcr  here is of 
no xreater public intercst than many we 
tlccitlt: and while I recognize some F’cderal 
District Courts hiivc taken interest i n  the 
question we consi(lcrt:d here, I still do not 
perceive such a great p u M k  interest to re- 
quirr our certifying the matter to our Su- 
prcmc Court. Thr rcsponsihility is ours and 
should I)c ours finally and unless a conflict 
truly exists the rnattcr should wine to ;I 

rest. Again, if i i  conflict exists, tint1 our 
Supreme Court d(!ems it ncccsstiry to rtf- 
solve it, then that p-oceclure is av:iilaldc* 
untlcar. thc s;itrit* (’~onstitutiot1:~l 1)rovisioti cit- 
ed ahovc.. 

I<OCFK DEAN ENTERPltISES, 
IN(:., Petitioner, 

‘ I  
Clte 1s. Fla.App.. 371 %.ad 101 

i !  

I /  

i n l :  rcvicw of an ortlcr of t h e  division of 
nc1ministr:rtivc ho;irinp, J:irncs E. 13nitlwcll, 
Hearing Officer, which upheld the assess- 

against the foreign corporation. The Dis- 
trict Court of Appeal, Downcy, C. J., held 
that: (1) there was no error in including the 
gain on sale of stock intctrest in auto deaier- 
ship i n  tax base of foreign corporation, co,m- 
pukd for purposes of stiite corporate tax, 
although neither automobile dealership nor 
transaction itself hiid any real contacts with 
state; (2) new corporate income tax was I 
i titcnrled to npply to i nstd I men t paynien ts 
rereiverl 1)y foreign corporation after Janu- 
ary 1. 1972, which were prtduccd as rcsult 
of sale of auto dcalership prior to January 
1, 1972; (3) corporate income t a x  law, 
which auttiorizctl tax  of installtncnt pay- 
ments received by foreign corporation after 
January 1, 1972, which were produced 3s 
rcsult of salc o f  auto deiilership prior to 
January 1, 1972, anrl which afrorrloti foreign 
corporation option of reporting under accru- 
al mcthod ol accountinE or reporting on 

i i  nil ( 4 )  fow i En cturpr:ition, which w:is 
\rholly o\vnetl hy one intliVit~lJa~ tvho also 
ownt:cl 7 5 5  of stork i n  tiomcstic cor l~ra t ion 
ivi1.h rcmain(lc!r owncti Iy another, WiiS 

mml)c r  or “controllt!d grorlp of t!orpora- 
titins” iis clcfined by scction of Intcrniil 
I ~ V C I I U ~  Code :ind t h u s  was not cntitled t o  
$5,000 csemption ;illowed by state statute. 

) I  

nient of rleiinqucnt corporate income taxes ’ [  
I 

I 

! 

I 

I 
I/ c 
B 

installment basis, was not unconstitutional, d 
i. 1 

1 
$ 

4 

Fi 

(I 

‘I 

Certiorari ilrnieti. 

1. Taxation -!I80 ii 
iI 
I’ A t t i o i in t  o f  t:is I):isv for st:ttc corporati: 

inc:omc~ tau pur1)osvs is t;ixl);iy(:r’s ii(ijut;tctl 
fetlural income for year in question which is 
;ipportioneil lo stitlo. Wcst’s F.S.A. 5 220.- 

1; I j 
n,. , (1 

2. ‘l’axation c;J 1075 
Apportionrncnt of t:ixpaycr’s iidjustcii 

fctlcral income tax is accomplishcd by utili- 
Lation of  three-lactor formula: property 
f;ittor, siilos factor, and llayroll factor. 
Wcst’s F.S.A. $$ 214.71, 220.15. 



1 

c 

3. ‘raMltioll 6-3 1075 
CorlM,rillO iiic:oinc t i i x  r:otlc is h:isutl 

tipon :ili[)ortiot~ttic,nt tt iwry, whcrt!iiii~l(~r 
I~:i~l)iiy(:r’~ t a x  I);tsc inclu(1cs iiII or its ; \ ( I -  
jiistctl fctlcritl incwne for pwiotl i n  qiicstion 
rcgardlcss of where tha t  income is produc- 
ed; there is no elimination from tax  I)iisc of  
income p r o d u d  by foreign corporiition in  
another jurisdiction. West’s F.S.A. 6 220.01 
et  st:q. 

4. Taxation -1076 
Thcrc was no error  i n  including g.1’ I i n  on 

s:ilc of stock interest i n  :iutoniohilc dcalcr- 
ship i n  tax  h s o  of forcigri torpor ,t t’ ion, com- 
puted for purposcs of st;itc: corporate t a x ,  
although neither automot$lc tlciitership nor 
transaction itsclf had any real contacts with 
statc. West’s F.S.A. f3 220.01 et s q .  
5. Taxatioii 1Wl 

Foreign corporation, which contcstctl 
computation of corporation’s adjustetl fed- 
et‘ill incomc for  purposes of arriving a t  tax 
base for assessment of s ta tc  corporatr: tax 
liability, failed to meet burclen of dcmon- 
s t rat ing error  in  methodology used by Uc- 
partmcnt  of Kevunue in apportioning corpo- 
ration’s adjusted federal income. Wcst’s 
F.S.A. $ 220.01 ct seq. 

6. Taxation b 9 G G  
New cwrporate i n w i n e  tax wits intcntl- 

ctl to apply to inst:illmcnt payments re- 
ceived hy foreiEn corporation after effcc- 
Live tlatc of st:itiitc which wcrc‘ protlincncl i i s  

result of s:ilu o f  auto d(:iilershili prior to 
effcctive tlatc. West’s F.S.A. 5 22O.13( l)(c). 

7. Statutes b 2 2 3 . 4  
1,;ittcr section of sorporatc incomc t a x  

I F W  dwlinfi .  with installinonl payments, lw- 
i n g  niore specific, cont.rols o v c r  section of 
s ta tu te  dc:tliiig with Icj$sl;tiivc intent. 
West’s V.S.A. $5 Z20.02(4), T!&.l3( l)(c). 

8, Taxation -962, 966 
C:oriw:itc inootnct t:ix Liw, which A ~ I -  

thorized tiix of inst.itllmc?nt piiymcnts r(!- 
ceived hy foreign corporation a f te r  January 
1, 1972, which wcrc ~)roclucc:tl as result o f  
sale of auto dealcrship prior to January 1, 

1. The stipulation of facts submitted by the pat. 
ties has facilitatt:d the apprllate presentailon nf 

1!)72, :mI which iiffotdc(l foroigti cor1)or;i- 
tion o1)tioii of re1iorlinE under m * r u : ~ I  
mvttto(l of :ir(wtntinK or rq)orliiiK on in- 
stitllti1cttt hiisis, wiis not ~ ~ t i ~ ~ t ~ s t i L ~ l i ~ i ~ i i l .  
Wcst’s F A A .  S; 220.01 c t  scq. 

9. Taxation -1048 
Fornipi corijoration, which w a s  wholly 

owned 1)y one intlividual whn also owned 
76% of stock i n  clomcstic corpor:ition with 
rcnisintlcr owned I)y another, was mcxtbcr 
of “controlled group of corporations” as 
dcfincd t)y section of Inlcrnal Rcvcnue 
Ctdc i i t i t l  thus was not entitled to $5,000 
cxcmption i~llowctl I)y st:ile st i i tutc. 26 
U.S.C.A. (I.R.C.1954) 3 1563; Wcsl’s F.S.A. 
$ 220.14(1, 4). 

David S. Meiscl of Rogers & Xlcisol, Palm 
Beach, for petitioner. 

R o l w t  L. Shcvin, Atty. Gen., Tallah;issc~c, 
and E. Wilson Crump, 11, Asst. Atty. Gun.; 
Tallahasscc, for rcspondcnt. 

DOWNEY, Chief Judge. 
Ey Petition for Writ of Certiorari wc 

have for ruvicw iiti order constituting final 
agency action of the State 1)q);irtmcnt of 
Rcvcmue uphol(ling the assessment o f  dclin- 
qucnt corporate income taxes agiiinst pcti- 
tionc!r for tlic years 1972 ,1973. 

The I)iirtics have stipulated iis to the 
f:tc:ts: ’ 

“I’ctitioil(!r is it West Virginiii corpr i i -  
Lion. org;inizt:tl under the laws of  that 
stiilc on January 4, 1958. Prior to .June: 
1. 1962, it ol)cratctl an automohilr: (It!iilcr- 
ship i n  Hur i t in~ ton ,  West Virginia. OII 
.June 1, l9F2, it cxchangetl the  assets of  
its : t i~lomoide tlealcrship for fifty (50%) 
p:rccnt of  the r:ipitiil stock of Dutch Mil- 
Icr Chevrol(:t, Inc., a West VirKiniii corpo- 
riitioti orgiinizcd to succcc.!d to the auto- 
niol)il~ tlcalcrship formerly op:r~i let l  hy 
thc rotitioncr. Prior to this, i n  19(jl, the 
Pct i t ioner had iicqii ired one hu n t l t h l  
(100%) pcrccnt o f  the c:ipital stock i n  
Palm Hcach Motors ( the name of which 

this c a w  and  we commend the general use of 
such stipulations to the t3ar. 

WllJ  cb.1 
Dean o 
rolot, 1 1  
the PCL, 
DWlICd 

volved 
F’etitiot 
1973, di 
princip., 
volved I 
from H 
tioner a 
ed retu 
During 
31, 197 
nutc1, : 
lated 11 
by the i 
$349,2, 
place 0 

Respor, 
under 
(C: ha 1) , I 

1972 
I.’loricA 
$76.00 
the hr, 

“In  it 

such g.i 
conic’ ’ 
method 
I h v e n u  

“ ROE, 
t r i h  t io 
in ,  w < i -  

I w c v t ! ‘  
tcrprisv 
cc*nt r p t ”  

t’lymou 
f i ve  (2  
1’1 y moil 
Cuillo, : 
(lent di 
to the I 
corpora 
years ir 
two cor 
trolled 
in  Sccti 
Code of 

2. .I his e 

the SB 
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11OGElt DEAN ENTEllI’ltISES v.  1)EI’AR‘CMENT OP REV. Fla. 103 I . 
Cite a i .  FieApp., 371 So.2d 101 

wits chnnKrrl o n  A u p s t  10, 1961 to RoKcr 
Dean Chwrolct ,  Inc ) Roger D w n  Chcv- 
rolct, Inc. is B wholly ownctl stllrsltliiiry of  
thc Pctitioncr whidi olwralw on p-opvrly 
owned hy thc l’otitioncr. Thv years in- 
volvctl hcrcin a re  the fiscitl years of the 
Pclitioner ended Decernlwr 31, 1972 and 
1973, durinE which years the Petitioner’s 
principal income (except for the gain in- 
volvcd herein) consisted of rcnts received 
from Rogw Dean Chevrolet, Inc. Peti- 
tioner and its su1)sidiary filc4 consolidat- 
ed returns for the years involved herein. 
DurinK the fiscal year ended Dcccntlier 
31, 1972: Petitioner sold its stock in 
Dutch Miller Chevrolct, Inc. to an unre- 
lated third party for a gain determined 
by the Respondent to he in the amount of 
$?49,217.00, whirh, although thp sale took 
place out  o f  the S ta te  of Florida, thc 
Respondent has dcterminrd to be taxahle 
u r i t l r r  tlic Florida Income Tax Code 
(Chapter 220 o f  the Florida Statutrs). 

“In the fisc:il years c w t l ~ . t l  Dtccml)cr 31, 
1972 a n d  1973, l’vtitioiwr incluclctl i n  
Floriki taxal)lc im-onw thc iimounts of 
$76.00 anit $6,245.00, rcslrc&vcly, frorii 

t h r  h:de of propvriy on April 23, 1971, 
such R a i n  I)oirig rq i ) r t c ( l  for Fctlcral in- 
come tax pur1)oscs on t h e  installrnvnt 
niethotl undcr S(vtioti 453 of the 1ritcrn;il 
RcvPnur Code of 1954. 

“Rogw 11. Dcwn, ititlividrriilly or by at- 
tribution clurinE t h c  years involved hcrc- 
in, wits thv o w n w  of onc hundrcd (100%) 
perccnt d the sto(tk of  tog^ 1)eatl EII- 
tcrprisos, I nc. and wvthnty-five ( 7 5 % )  per- 
cent ol  thth stock of Florid;i (’hrj slihr- 
Ply moii t 11, 1 nc. ‘r he rcmai ni  rig twcn ty- 
five (2%) p r w x n t  of k’loridii Cliryslcr- 
rJlymouth, I I K  WX, ownctl 1)y t tolwt S. 
Cuillo, :in iinrt.latctl pcrsoii. The Ilcspon- 
dcnt rlisdlowed the  $5,000.00 exemption 
tn the Petitioner in computing its Florida 
corporate income tax for each of the 
ywrs i n  question on the theory that  the 
two corporations were mernhers of it con- 
trolled group of corporations, iib defiried 
in Swtion 1563, of the Internal Revenue 
Code of 1954. 

“By letter of  April 13, 1976, the Re- 
sponrlcnt atlvjsctl Petitioner of its pro- 
j w w l  tlcficicmcics for the fiscal ycnrs 
cutlctl 1)ewmlrur 31, 1!)72 ;ml 1973, in  thc 
net rcspcctivc amounts of $19,086.25 and 
$1,086.79.” 

Frtitioner contcnrls the Department erred 
in upholding the  tax assessment in th ree  
rcspccts: m 

(1) I n  holding that  a gain from the sale 
of stock in a foreign corporation having 

‘ 

no contacts with Florida IS taxahle under 
the Florida Corporate Income Tax Law. 

(2) By imposing the Florida Corporate 
Income tax on gains realized prior to  the 
amendment to  the Florida Constitution 
which first permitted a corporate income 
tax. 

(3) In  finding tha t  petitioner w,as a 
“rncrnkr of a controlled group of corpo- 
rations” within thc meaning of Section 
1563 of the Kntcrnal Revenue Code, which 
rcwl tw l  i n  i i  tlcnial to petitioner of the  
$5000 cxccption provitled by the  Florida 
Corporate Incomc Tax Law. 

I n  support of its first designation of er- 
ror, 1)ctitioni.r suggests that  Florida mriy 
no1 impose Lorpuratc inwrne tiixcs on COT- 

piirate gains tlcrivetl f rom transactions 
i t  hich t a k t b  ~) lacc outsicie thc S ta te  o f  Flori- 
da  and which involve :i non-rcsitlcnt corpo- 
ration whcre the non-resirlent corporirtion 
has no rontiicts with Floricia. Additionally, 
petitioner contentls tha t  in  any w e n t  it was 
entitled to I)c affordcd lhe rc!licf provided 
Iiy Svction 214.73, Flnritl;i Sta tu tvs  (1973), 
which authorizes other i n c b t h o t l s  of :ip1)or+ 
tionrnvnt when the three factor forrnktlii 
tlocbs not fairly rc1)rownt thv cx tcn t  of thc 
taxpayers tax hifie attributable to I*’lorid:i. 

[1-3] A taxpayer’s adjusted federal in- 
come forms the tax hase upon which the 
Florida Corporate Income Tax operates. 
Thc amount of the Floriila corporate tax is 
the taxpayer’s adjusted federal income for 
the year in question which is apportioned to 

2. T h i s  appedr\ t~ IF n t>prigrcjphlcal errur as the briefs and record make it  otherwise clear that 
the sale date was April 1971. 
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F l ~ r i t l a . ~  7’hc :ipportionmcnt of the tax- 
payer's :iiljiistetl t“cd(xil income tax is ac- 
complished try ul.iliz;ition of il three f:ic,tor 
formula: ;t proiwrty fartor, a sales factor 
and a piyroll factor.4 Thc:reforc, E’lorida’s 
Corporate Income Tax Code is haset1 upon 
t.he apportionment theory. Untler this the- 
ory the taxpayer’s tax base includcs all of 
its adjusttd federal income for the ”eriod i n  
question regardless of where that income is 
producetl. Thew is no cliniination from the 
tiix base of inconic: I)roduceil by a foreign 
corporation in another The 
apportionnrent factors clirninatc the essen- 
ti:d unfairnrw of taxing income in the tax- 
ing jurisdiction which is earned elscwhcre. 

Because Florida is :in aj)portionment 
state, there is no crror in including the 
installment payments on the Dutch Miller 
Chevrolut Tnc., stock i n  the tax base for 
1972 and 1973, dthough neither thc trans- 
action nor the Dutch Miller Agency had any 
real contacts with E’lorirla. 

151 Furthermore, petitioner contcnds in 
its brief that “[tlhc ordiniiry srhcme of q)- 
portionmerit docs not fairly represent the 
extent of petitioner’s Florida tax base u n -  
der the facts of this ewe, and un(lcr Scction 
214.73 F.S. ;in equitahlc apportionrncnt 
would result only if the out-of-state sale 
were excluded from taxation in Florida.” 
Howcver, t h c  exclusion of that gain would 
require thc Dcpartmcnt to violatr the stat- 
ute which requires t,hat the gain (if inclutla- 
tile for federal income tax purposes) he 
included in the petitioner’s tax b:lsc for 
determination of the Florida Corporatr I n-  
come Tax. As the Suplcme Court of Ver- 
mont said in a similar factual situation in 
Hoosier Engineering Cornpiny v. Shca, IU 
Vt. 341, 205 A.2d 821 (1Wd): 

“It  is not the application o f  the factor 
formula which creates thc result com- 

141 

3. Scction 220.12( I ) .  Florida Statutes (1973). 

4. Sections 220.15 and 214.71. Florida Statutes 
(1973). 

5. England. “Florida Corporate Inctrme l a x a t i o n  
--Background, Scope and Analysis,” Florida 

State University Law Review (1972). p. 13. 
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Ihincd of by plaintiff. Rather, it is the 
int.lusion of the c:ipital gain item i i ~  a n  
intc>)grill part of plaintiff’s tict incorno. 
Subscction (b) docs not apply to the facts 
presenter1 by the record in this case. 
‘I‘hcre is no area herc for thc use of 
discretion by the cornmissioncr and he has 
no statutory authority to exclude capital 
gains or any other item of net income 
hascd on the ferlcral codc.” Id. a t  824. 

Thc burtien is upon petitioner to dernon- 
strate orror in the methodology used by t h e  
Department in apportioning tho petitioner’s 
adjusted federal income and the petitioner 
has not demonstrated such error. 

Next it is argued that, since the salc of 
the Dutch Miller stock pre-dated the 
arnentlmcnt to the Florida Constitution iiu- 
thorizing corporate income tax, it should 
not be suhjcct to such tax w e n  though 
certain installment ptiyrnents o f  the salus 
price were paid during a tax year to which 
the corlmrate income tax was applicatrlc. 
The Legislature specifically providcd thx! 
the tiixpayer has tho option to report ii gain 
on the installment basis just as he could do 
for Fcdcrd income tux purposes. I t  wits 
not Legislative oversight that this rncthod 
of reporting would cause installments paid 
after January 1, 1972, on sales which took 
place prior to January 1, 1972, to  he taxed 
under the new Corporate Incornc Tax Code. 
Sensing the inequities involved in such tax- 
ation, thr. Legislature provided I hat the t a x  
on oltltbr transactions wauld bc imposed a t  :i 
reduced jxrcentage.E 

WL‘ conclude that the 1,cgislatui-e 
intended the new Corporate Income Tax to 
apply to installment payments received hy 
the taxpayer after January 1, 1972,’ but 
product:d as a rcsult of a transaction prior 
to .January 1, 1972; otherwisc, the Legisla- 
ture would not  have enacted Section 220.- 

[G, 71 

6. Section 220.13( I)(c) (1973); England, “Flori- 
da Corporate Income Taxation-Background, 
Sco;)e and Analysis,” Florida State University 
LAW Review. pp. 18 and 19. 

7. S P P  Ferm hlctnl & Cbcniical Corp.. el 31. v. 
~ f ’ J J ~ ? ~ i ~ ? l P t M  of ReLwire of the S t a i r  of Florida. 
365 So.2d 419. Third District Court of Appeal 
( 1978). 
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8 4 . 7 7  SF,(,. 151L3. I)EI~'INITIONS A N D  SI'E- 
CIAI, RLJLES. 

"(a) CONTIlOLLEl) G R O U P  OF 
CC)nPORATIONS.--For purposes of this 
part, the term 'controllctl group of corpo- 
rations' means any group of- 

* m 8 * -  

"(2) HROTHISR -SISTER CON- 
TROLLED GROUP.--Two or more cor- 
porations if  5 or fewer persons who are 
individuals, estates, or trusts own (within 
the meaning of subsection (d)(2)) stock 
possessing- 

at  least 80 percent of the total 
combined voting powcr of all cliisses of 
stock entitlctl to votc or at  least 80 per- 
cent of the  total value of shares of all 
classes of thc stock of rach corih-ation, 
antl 

niore than 50 perccnt of the to1.d 
conilitictI voting power of all' Glasses of 
stock entitled to vote or triorc t h a n  50 
Iwrccnt of the total value  of shares of all 
rlasscs of  the stock of each corporation, 
takinp into iwcount  thv stork ownership 
o f  oath such I)c.rron oiily to the t!ftcnt 
siwh stock owncrshil) is i(lt!ntical with rcf- 

spcv~, to e;rch such corporation." 
l'ctitioncr concedcs that under the fiicls of 
thn. caw  the rcquircinunts of  Section 
15G3(;1)(2)(R) arc s;itisficd, b u t  it contends 
t h a t  subscction (a)(Z)(A) is not satisfied be- 
ciiusc Cuillo, the 25%' stockholtler in Florida 
('tir~slcr-Plq.mot~th Inc.. is not :ilso a stock- 
holder in ptitiontir. I'ctitioncr's :iuthority 
for t h a t  construction of t h e  1ntern:il \Icvc3- 
nuc Cotlc is Fairfits A I J ~ O  f';irts of Northern 
Virgin ia, I n  c. I*. ['on t ni i.<.\ iorivr of Irt Ltar/lit I 
R ( ~ \ ~ ( ~ U I I ( * ,  tj5 T.(?, 798 (1!)76), i i  c';isc with 
w r y  similiir f;icts. € 1 o w c v ~ r ,  that ('iisc1 was 
rcverscrl in I.';lirfJis Aillo Ehrts of Northern 
\,'irgi/iii1, Irir. v, Commis..;ioncr* of Interrid 
f h ~ u ~ t i i i c ~ ,  548 F.31 501 (4th Cir. 1977), 
whwcin thc C',ircuit Court of A p l ~ i i l ~  r c j cc t -  
( 3 1 1  I i t t i t ioncr 's conti~ntion ; in t l  tvc think 
rightly so. Untlcr thc Ciicts of this c ~ s c  
Itogur 14.  Dean antl Holwrt S. Cuillo arc 
f(!\vcr tti;in 5 persons who own at least 80 
ptmcnt of ttic total value of shares of all 
cliisscs of the stock of cach corporation. 

-. 

"(A) 

I 

"( €3) 

8. Lng;laixl, " I  l o I i t1 ; i  ( 'orporatr  Incorrw Taxa Lion". supra. note 4. 
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I ) O \ Y N E Y ,  C. J . ,  . a n d  ANSTEAI) ;ind 
1)A UKSCH,  JJ., concur. 

1)atric.k STOCKTON, Appellant, 

v. 

STATE of Florida, Appellee. 

NO. JJ-38. 

1)istrict Court of Appcal of Florida, 
First District. 

Oct. 11, 1978. 

I)u ftmrl :in t w as con v ic tctl i ti the Wak II l -  
1:i County Circuit Court. George I,. Harper, 
.J , ,  of rrcviving stolen I)roperty, and he ap- 
l w a l ~ i l  The District Court of Appcal held 
th;it r i  I’C ii iris t;c n t i id uv  ide nee' was i nsu f li- 
ricwt to hhow tlt:fend;ini’s knowlcc1l:e of stn- 
1 ~ n  char;irtcr of property so as to sustain 
his conviction. 

Rev c r s c d  w i t h (1 i  rcc t io ns. 

Receiving Stolen Goods -X(3) 
Circumstantial evidence w hirh was in- 

srifficknt to exclude cvcry r ~ : i ~ ~ o n i i b l ~  hy- 
jrothesis o r  innocencc was insufficient to  
show rl t: fe t i t  1 ii ti t’s k now Ietlgv of stole n char- 
acter of property so as to sustain his convic- 
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NO. 5 7 , 8 1 1  

DEPARTILENT OF REVENUE OF THE 
STdTE OF FLORIDA, Petitioner, 

V S .  

DRUNNNER ENTERPRISES, I N C . ,  Respondent. 

[November 20, 19801 

A D K I N S ,  J. 4 

The First D i s t r i c t  Cour t  o f  Appeal  has certified the 

following q u e s t i o n  t~ th i s  Cour t  as b e i n g  one of great p u b l i c  

* n t e r e s t :  

Is t h e  gain from an out-of-stare sale of 
s t o c k  held by a f o r e i g n  corporation do ing  
business in F l o r i d a  t axab l e  under t he  
F lo r ida  CorForate  I x o m  Tax Code, and if 
so, what method of cornputarlon should 38 
used? 

3eaartment of Revenue  v .  Brunner  E n t e r o r l s e s ,  3 7 5  SO.?d 23, 

(FLa .  1st DCA 1 9 7 9 ) .  We have jurisdictlon. A r t .  V, 5 3 ( b i  ( 3 )  , 
F L a .  Const. ( 1 9 7 2 1 ,  

As noted by t he  district c o u r t  of a p p e a l ,  the f i r s t  

p r t i o n  of t h e  question, relating t o  tbe t a x a b i h t y  of the g u n ,  

was certified to t h i s  Court i n  Roger Dean Z n t e r p r i s c a ,  I n c .  v .  

b ? p a r t m e n t  of Revenuc ,  371 So.2d 101 (FLa. 4th DCA 1978). We 

have addressed the issue and answered t h e  question i n  t h e  

a f f i r m a t i v e :  

[ W l e  h o l d  t h a t  the g a i n  from an  o u t- o f-  . 
statc sale of stock held by a f o r e i i ; n  
corporation doing business i n  F l o r i d a  may 
b e  t a x a b l e  u n d e r  the F l o r i d a  Corporate  
Income Tax Code. 

toner Dean Enter?rises, Inc., v. Depar tnen t  of Xevenue,  3 8 7  So.2d 3 5 3 ,  

3 6 5  (Fla. 1980). arunner  S n t e r ? r i s e s ,  

Inc., now asks us to ascertain the proper method of computa t ion -  

A- 9 
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a 
.I. 

a 

BKunner Enterprises, I n c . ,  1 s  a Delaware co rpo ra t i on  'dhlZ-'h 

maintains i ts  principal place  of  bus iness  i n  Illinois. During 

t he  f i sca l  years ending September 3 0 ,  1 9 7 3 ,  and 5eptember 3 0 ,  

1 9 7 4 ,  it owned and opera ted  c i t r u s  groves i n  Flotzda  through its 

Marumike d i v i s i o n .  The d a i l y  o p e r a t i o n  of the c i t r u s  groves was 

i n  the hands  of Travis Hurphy. The company's p r e s i d e n t ,  Fred J. 

Bruner ,  came- t o  F l o r i d a  only periodically. 

During the years i n  question, arunner Enterprises, InC. , 
r e a l i z e d  c a p i t a l  g a i n  f o r  f e d e r a l  income t a x  purposes from the 

sale of stock which it owned in an Illinois bank. The bank 

itself and Brunner 's  purchase and sale t h e r e o f ,  had no connect ion 

whatsoever with  t he  state of Florida. 

.:I * 

Brunner E n t e r p r i s e s ,  Inc., subtracted the gain  from the  

sale o f  t h e  bank s tock  on i t s  F l o r i d a  Corporate Income Tax 

Returns f o r  1973 and 1 9 7 4 .  On a u d i t ,  the Department of Revenue 

returned these amounts t o  the tax base and assessed correlative 

tax d e f i c i e n c i e s .  Brunner E n t e r p r i s e s ,  Inc., chal lenged the 

impos i t ion  of the a d d i t i o n a l  tax  and the circuit court e n t k e d  

f i n a l  sumnary judgment i n  the taxpayes's favor c i t i n g  S tan  Musial 

& a iqc j i e ' s ,  Inc. v, Department of Revenue, 363  So.2d 3 7 5  (Flab 

1st DCA 1978). 

There i s  much discussion i n  the record and in the b r i e f s  

as to t he  unitary o r  non-unitary n a t u r e  of Brunner Enterprises.  

See Fla. Admin. Code Rule 12c - 1-15 ( 4 )  ( a ) .  Under ou r  decision 

in Roger Dean, the fact t h a t  a business is o r  is not unitary 1.5 

n o t  de t e rmina t i ve  of whether the normal three-factor 

apportionment formula should be appl ied  or whether another  method 

1s app rop r i a t e .  95214.11 and 2 1 4 . 7 3 ,  E l a .  Stat. (1973). Zven 1.f 

the taxpayer can show the requisite c o n s t i t u t i o n a l  dimension 

yhich  under Roger Dean j u s t i f i e s  d e v i a t i o n  from the  t h r ee- fac to r  

fo rmula ,  the out-of-state ga in  must be  included i n  the tax base, 

- i * e . ,  t he  f e d e r a l  t axab l e  income. SS220.12, 2 2 0 . 1 3 ,  F l a .  S t a t .  

(19731. 

The second p o r t i o n  of the question c e r t i f i e d  is answered 

as follows: 

A-10 
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:--, 

The method ;f computation under the Florida 
Corpora te  Income Tax Code u s e d  to tax the 
gain from an o u t - o f - s t a t e  sale o f  stock by 
a foreign c o r p o r a t i o n  doing b u s i n e s s  i n  
Florida shou ld  include t h e  gain i n  the tax  
base as d e s c r i b e d  i n  s e c t i o n s  220.12 - . 1 3 ,  
Florida S t a t u t e s  ( 19 7 3 )  . 

The decision of the district c o u r t  of a p p e a l  is quashed, 

and the  cause is remanded w i t h  instructions t o  reverse the 

judgment of the trial court and f u r t h e c  remand for proceedings 

c o n s i s t e n t  w i t h  aul: o p i n i o n  i n  Roger Dean Enterprises, I n c . ,  V .  

Department of Revenue, supra,  as w e l l  as the views expressed i n  - 

the instant o p i n i o n .  

It is so ordered .  

SUNDBERG, C.J., 30YD and ALDERMAN, JJ., Concur 
OVERTON, J., Dissents 

NOT FINAL, UNTIL TIME EXPIRES TO FILE REHEARING MOTION A N D ,  IF 
FILED, DETERMINED. 

A- 1 1  
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Certiorari to the District Court of Appeal, 

F i r s t  Dis t r ic t  - Case NO. "-27 
- *  

Jim S m i t h ,  a t t o r n e y  General, and E .  Wilson C r m p ,  11 and Shirley W. 
Ovletrea, A s s i s t a n t  At to rneys  General ,  Tallahasseer F l o r i d a ,  

for Petitioner 

C. G a r y  W i l l i a m s  and Charles L. E a r l y  o f  Ausleyr MeMullen, McGehee, 
Carothers and Proctor, Tal lahassee,  F l o r i d a ,  

f o r  Respondent 

- 4 -  
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BRUNNER ENTERPRISES, LNC., ) 
a Delaware corporation, ) 

) 
1 
) 
1 
1 

DEPARTMENT OF REVENUE OF ) 
THE STATE OF FLORIDA,  et al) 

) 

Plaintiff, 

VS. 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN 
AND FOR LEON COUNTY, FLORIDA 

CASE NO. 7 6 - 2 4 3 4  . . 

) Defendants. 
I 

FINAL JUDGMENT ON ENTRY OF MANDATE 

This cause came on to be heard on Motion to Enforce 

the Mandate filed by the Defendants, the Department of Revenue 

and Randy Miller, as Executive Director o f  the Deparfment of 

Revenue, pursuant to Rule 1.100, F . R , C , P .  After proper notice, 

hearing w a s  had on said Motion and all parties were  represented 

by counsel. The Court, after having examined the Motion, the 

decision of the Supreme C o u r t  and the F i l r s t  District Court, 

memorandum of counsel filed by all parties, and havinq heard 

o r a l  argument o f  counsel, hereby finds, orders and adjudges as 

follows: 

S'TATEC.IENT AND HISTORY OF CASE 

1. That suit was originally brought in the Circuit 

Court of the Second Judicial Circuit of Florida, in and €or 

Leon County, on November 9, 1976, to challenge t h e  imposition 

by the Department o f  certain Florida coroorate income taxes on 

Plaintiff. An answer was filed by the Department. The case 

was stayed oendinrj ultimate determination of jurisdiction, An 

order and certain stipulations relating to the question of 

jurisdiction and exhaustion of administrative remedies were 

filed. On November 9, 1978, Brunner Enterprises filed a Motion 

for Summary Judgment. Thereafter, on November 2 5 ,  1978, it 

filed two affidavits, one by Travis Murphy, and one by Fred J. 

Brunner, in support of i t s  mot ion .  Depositions of Travis Muruhy 

A- 15  
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and Fred ( J .  Brunner were taken at the request of t h e  Denart- 

men t . 
, *  

2. That the Motion for Summary Judgment was heard 

and the result was a final summary judgment rendered by the 

Honorable Charles Miner, Circuit Judge, in favor o f  Brunner 

Enterprises, on January 19, 1979. The Department of Revenue 

filed a timely notlce of a p p e a l  invoking the jurisdiction 

of the District Court of Apueal, F i r s t  District o f  Florida., 

on February 16, 1979. 

z 

3. That the Couxt of Appeal. affirmed t h e  decision 

of the Circuit Cour t .  The Department filed its Notice o f  

Certiorari in the District Court of Appeal of Florida, First 

District, on Octaber 2 ,  1979, invoking the jurisdiction of the 

Florida Supreme Court under Art. V, S 3 ( b ) 3 ,  Constitution of 

Florida, because o f  the question certified by the First District 

to be o f  great public interest. 

4 .  That decision and judgment were reviewed by the 

Supreme Court o f  Florida by certiorari proceedings and said 

decision and judgment were quashed and remanded. 

5 .  That the mandate o f  the Supreme Court was filed 

with the District Court of Appeal, Fixst District. 

6. That the District Court of Appeal, First District, 

. .  en te red  an Order on Mandate on December 17, 1980, 

7 ,  That on August 4 ,  1382, Plaintiff filed a Motion 

for Summary Judgment. 

8. That the Defendants on December 15, 1982 filed a 

Motion to Strike Plaintiff's plotion for Summary judgment and a 

Motion to Enforce the Mandate. 

CONCLUSIONS OF LAM 

There are  two issues involved in this matter both o f  

which were certified a s  questions of public interest to the 

Supreme Court of Florida. Those issues are: whether the income 

in question should be included in Plaintiff's " t a x  base" and; 

A- 16 
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i 

The ASARCO case w a s  decided by t h e  Uni t ed  States Supreme 

Court after thc d e c i s i o n  of the Florida Supreme Court in t h i s  case 

had become final. Counsel fo r  Plaintiff h a s  contended t h a t  the 

decision by the Florida Supreme Court in the Brunncr case is n o t  

mconsistent w i t h  the United States Supreme Court's decision in 

' t h e  ASAKCO case, 

'The decision o f  the United States Supreme Court in 

ASARCO, Inc, v ,  Idaho S t a t e  Tax ComTission, -U,S. , 1 0 2 4  

s .  Ct. , 7 3  L . E d .  7 8 7  ( 1 9 8 2 ) ,  is not applicable to the 

question of the proper method of apportioninp a taxpayer's tax 

I , .  base to the v a r i o u s  states. The question addressed by the Unitcd 

A- 1 7  

- 3 -  



States Su9re:nc Court in ASARCO,  as stated in the United States 

Si.iprerne court's opinion, is a s  foilows: 
. .  

'The question of whether the state of 
Idaho constitutionally may include 
within the taxable income of a non- 
domiciliary parent corporation doing 
some business in Idaho a portion o f  
intangible income -- such as dividend 
and interest payments, as well as capital 
gains from the sale of stocks 1- that 
the paxent received from the subsidiary 
corporations having no other connection v 
with the state. - .  

Rased upon the United States Supreme Court's own state- 

ment oE the question before i t  in ASARCO, it is clear that the 

only question dealt with by the United States Supreme Court was 

whether income such as the income which the Defendant is seeking 

to t a x  in this case, is includable in a taxpayer's t a x  base. As 

admitted by the Plaintiff, this issue has been finally resolved 

by the Supreme Court of Florida. 

Additionally, it is submitted that the issue of the 

proper method of apportionment has in fact been finally resolved 

by the Supreme Court of F l o r i d a .  The question of the pxoper 

method of apportionment was clearly before the Supreme Court of 

Florida. As  stated by the Florida Supreme Court, the District 

Court of Aa?eal certified the following questions to it: 

Is t h e  gain from an out-of-state sa1.e 
of stock h e l d  by a foreign corporation 
doing business in Florida taxable under 
the Flor ida  Corporation Income Tax Code, 
and if so what method o f  computation 
should be used? (Emphasis added). 

Department of ReVF?nue v. Brunner Enterprises, Inc., 3 9 0  So.2d 713, 

at 714 (Fla. 1980), 

In addressing this, the method of anportionment question, 

the Supreme Court of F l o r i d a  held as follows: 

- 'The method o f  computation under  the 
F l o r i d a  Corporation Income Tax Code 
used to t a x  t h e  qain from an out-of- 
state s a l e  of stock by a foreiqn 
corporation doins business in Florida 
s l iould  include t h e  q n i n  i.n the tas ~ S C  

dcscr Lbecl in :;ections 220.12-13, Florida 
Statutes ( 1 9 7 3 ) .  

-. 
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The d e c i s i o n  of t h e  D i s t r i c t  Court  of 
Appeal is quashed,  and t h e  c a u s e  i s  
remanded w i t h  i n s t r u c t i o n s  t o  r e v e r s e  

f u r t h e r  remand f o r  p r o c e e d i n g s  c o n s i s t e n t  
w i t h  our o p i n i o n  i n  Roger Dean E n t e r w r i s e s ,  
I n c . ,  v .  Department of Revenue, s u p r a ,  a s  
w e l l  a s  the views e x p r e s s e d  i n  t h e  i n s t a n c e  
o p i n i o n .  [Emphasis a d d e d ] .  

the judgment of  t h e  t r i a l  c o u r t  and . *  

3 9 0  So.2d a t  7 1 5 .  

Based upon t h e  f o r e g o i n g ,  it i s  c lear  t h a t  t h e  Supreme 
\ 

Cour t  o f  F l o r i d a  r e s o l v e d  any q u e s t i o n  as t o  t h e  p r o p e r  method 

of appor t ionment  based upon i t s  d e c i s i o n  in Roger Dean E n t e r n r i s e s ,  

Inc. v .  Department of  Revenue, 387 so .2d  358 ( F l a .  1 9 8 0 ) .  I n  

Roger Dean, t h e  Supreme Cour t  of Florida s t a t e d  the f o l l o w i n 9  

w i t h  r e g a r d  t o  t h e  p r o p e r  method o f  appor t ionment :  

, 

There  i s  a very  s t r o n g  presumption 
i n  f a v o r  of  normal t h r e e - f a c t o r  
apportionment and a g a i n s t  t h e  
a p p l i c a b i l i t y  of t h e  re l ie f  pro-  
v i s i o n s .  . . . D e p a r t u r e s  from 
t h e  b a s i c  formula  should be avoided 
e x c e p t  where r e a s o n a b l e n e s s  requires 

t ax  from t h e  t a x  base .  . . . 
S e c t i o n  2 1 4 . 7 3 ,  Florida S t a t u t e s  

( 1 9 7 3 ) ,  g ives  t h e  Department of  Revenue 
d i s c r e t i o n  t o  a l t e r  t h e  appor t ionment  
formula  i n  v e r y  r a r e  i n s t a n c e s ,  bu t  
docs  n o t  v e s t  any d i s c r e t i o n  i n  x 6 "  
depar tment  to modify f e d e r a l  t a x a b l e  
income [ t h e  t a x  b a s e ] .  [Emphasis 
added] . 

387 so.2d a t  3 6 3 .  

I n  i t s  o r i g i n a l  Complaint t h e  Plaintiff a rgued  t h a t  it 

shou ld  b e  a l lowed t h e  u s e  o f  s e p a r a t e  a c c o u n t i n y  under  S e c t i o n  

214.73, Florida S t a t u t e s ,  t o  a p p o r t i o n  i t s  t a x  uase  t o  F l o r i d a  

i n s t e a d  of t h e  normal t h r e e - f a c t o r  aouor t ionment  method, T h e  

e f f e c t  o f  a l l o w i n q  s e p a r a t e  a c c o u n t i n g  i n s t e a d  of t h e  normal 

t h r e e - f a c t o r  appor t ionment  method i n  t h i s  case would be t o  

exc lude  t h e  incornc from i t s  t a x  base .  Such  a r e s u l t :  w a s  recoq-  

n i z e d  and d i sapuroved  of b y  the Supreme c o u r t  o f  Florida i n  i t s  

d e c i s i o n  in Roger Dean. I t  t h e r e f o r e  appears  t h a t  t h e  Suorenie 
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of  t h i s  matter: t h e  Supreme Court of F l o r ~ d a  h a s  mandated a 

dec i s ion  in f avo r  o f  the Defendant. The Court's d e c l s l o r l  in Roger 

Dean clearly shows that the Court realLzed that the u s e  of 

separate accounting instead of the normal three-factor method 

would result in the e x c l u s i o n  of income from t a x  base. I n  B r u n n c r ,  

the  Court cLcarly h e l d ,  in answer to the qucstlon of the oronex 

method  o f  apportionment, t h a t  such a r e s u l t  should  not be al lowed 

in t h i s  casc. 

- 

, -6- 
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As a Final judgment, the whole merits of the case 

before  the Court were determined and disuosed of and no 

questions remained open f o r  judicial determination. See 

NowLin v.  Pickren, 131 So.2d 894 (Fla. 2d DCA 1961); Irving 

Trust Co. v .  Kaplan,  1 5 5  Fla.  1 2 0 ,  2 0  So.2d 3 5 1  ( F l a .  1944) , 
and; Alderman v. Puritan Dairy, 145 E l a .  292, 199 So. 44 

(Fla. 1 9 4 0 ) .  

. *  

% 

All of the counts of Plaintiff’s Complaint involved the, 

same factual situation and are clearly interrelated. 

the appeal of the Einal summary’judgment would not have been 

proper unless the final summary judgment determined and disposed 

of a l l  counts. See McClain Construction Cora. v. Roberts, 351 

So.2d 399 (Fla. 2d DCA 1977). Otherwise, the District Court 

or the Supreme Court would have been required to disniss the 

appeal. See Harbor Yacht Repair, Inc. v .  Sanger, 2 6 7  So.2d 5 1  

(Fla. 3d DCA 1 9 7 2 ) .  

Therefore, 

On appeal, if the decision of this Court could have 

been granted upon any of the legal theories raised by the 

P l a i n t i f f  in i t s  oriqinal complaint, the appellate courts would 

have done SO,  f o r  the ultimate question before an ao?ellate 

court is whether the trial court has arrived at a correct con- 

chsion. See State Plant Board v. Smith, 110 So.Ld 401 (Fla. 

2 9 5 9 ) ;  Congregation TemDle De Hirsch v .  AronSOn, 128 So.2d 5 8 5  

(Fla. 1961). Additionally, the agpellate courts had the right 

to give such a decree as the trial court ought to have aiven. 

See [loLlywood, Inc. v .  Clark, 1 5 3  Fla. 501, 15 So.2d 1 7 5  (Fla. 

3d DCA 1943)- 

This Court’s d u t y  upon issuance of mandate i s  to comply’ 

with the mandate. The judgment of the Florida Supreme Court was 

adopted as the decision of the District Court in its Order on 

Mandate dated Dece!nber 17, 11180. Accordingly, the duty Of this 

Court is to render final judgmcnt in compliance w i t h  said mandate. 

-7- 
A- 21  



I 

P w n c  ~ f g .  2 0 .  v .  ABC Rad ia to r s ,  Inc., 3 6 7  So.2d 2 3 2  (3d  

DCA 1979); Goodner v .  S h a p i r o ,  367 So.2d l l . 1 0  (2d DCA 1979); 

Jones v. Knuck, 388 So.2d 328 (3rd  DCA 1 9 8 0 ) .  

Therefore ,  it is Ordered and Adjudged that Defendant's 

Motion t o  Strike Plaintiff's Motion f o r  Summary Judqrnent is 

g r a n t e d  and Defendant's Motion to Enforce Mandate is granted. 

The Corporate Income Tax assessment of the Defendant is hereby 

upheld and f i n a l  judgment is rendered i n  favor of said 

'5 

- .  

Defendant. 

All p a r t i e s  shall bear their r e s p e c t i v e  costs. 

DONE AND ORDERED in Chambers this l,'L day of L -  i 

I N A. RUDD, Circuit Judge 

Cooies to C o u n s e l  of Record 
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