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STATEMENT OF THE CASE 

A. JUDGMENT APPEALED. 
0 

T h i s  is an appeal f r o m  a F i n a l  J u d g m e n t  on E n t r y  of Mandate  

e n t e r e d  b y  t h e  C i r c u i t  C o u r t  o f  t h e  S e c o n d  J u d i c i a l  C i r c u i t  of 

F l o r i d a .  A p p e l l a n t  B r u n n e r  E n t e r p r i s e s ,  I n c . ,  a Delaware corpor- 

a t i o n ,  was t h e  P l a i n t i f f  below. Appellee D e p a r t m e n t  of Revenue 

was t h e  D e f e n d a n t  below. The A p p e l l a n t  B r u n n e r  E n t e r p r i s e s ,  I n c .  

is r e f e r r e d  t o  a s  n A p p e l l a n t , n  " t h e  t a x p a y e r , "  " B r u n n e r  , I 1  " B r u n n e r  

E n t e r p r i s e s , "  or by i t s  corporate name. The Appellee D e p a r t m e n t  

of Revenue of t h e  S ta te  of F l o r i d a  is r e f e r r e d  t o  as  "Appellee" o r  

" t h e  D e p a r t m e n t . "  R e f e r e n c e s  t o  t h e  record on appeal appear as  

TR. Vol. - I p .  - 
B. BRIEF SUMMARY 

-. 

I n  J a n u a r y ,  1 9 7 9 ,  a summary j u d g m e n t  was e n t e r e d  i n  t h i s  

c a u s e  i n  f a v o r  of t h e  t a x p a y e r  based on  Count  I of i ts C o m p l a i n t  

a n d  t h e  case of S t a n  M u s i a l  & B i g g i e ' s ,  I n c .  v .  D e p a r t m e n t  of 

R e v e n u e ,  3 6 3  So.2d 3 7 5  ( F l a .  1st DCA 1 9 7 8 )  ( s u b s e q u e n t l y  r e v e r s e d  

a t  387  So.2d 365 ( F l a .  1 9 8 0 ) ) .  TR. V o l .  11, P .  277 .  F o l l o w i n g  an 

appeal b y  t h e  D e p a r t m e n t  t o  t h i s  C o u r t  and c e r t i f i c a t i o n  of t w o  

' q u e s t i o n s  t o  t h e  F l o r i d a  Supreme  C o u r t ,  t h e  summary judgment  in 

f a v o r  of t a x p a y e r  was q u a s h e d  and  t h e  t r i a l  court  was o r d e r e d  t o  

c o n d u c t  f u r t h e r  p r o c e e d i n g s  i n  a c c o r d a n c e  w i t h  t h e  F l o r i d a  Supreme 

C o u r t ' s  d e c i s i o n  of November 2 0 ,  1980 ,  D e p a r t m e n t  of Revenue v .  

B r u n n e r  E n t e r p r i s e s ,  I n c . ,  390 So.2d 713  ( F l a .  1 9 8 0 ) .  I n  t h a t  

d e c i s i o n ,  t h e  Supreme C o u r t  a n s w e r e d  t h e  t w o  q u e s t i o n s  c e r t i f i e d  

t o  it r e l a t i n g  t o  i n c l u s i o n  of c e r t a i n  income i n  B r u n n e r ' s  t a x  

base. However,  t h e  F l o r i d a  Supreme C o u r t  d i d  n o t  decide w h e t h e r  0 
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a p p l i c a t i o n  of t h e  t h r e e - f a c t o r  f o r m u l a  a p p o r t i o n m e n t  me thod  to  

B r u n n e r ' s  income was c o n s t i t u t i o n a l .  
0 

I n  D e c e m b e r ,  1 9 8 2 ,  o v e r  two years  a f t e r  e n t r y  of t h e  S u p r e m e  

C o u r t ' s  B r u n n e r  d e c i s i o n ,  t h e  D e p a r t m e n t  f i l e d  i t s  M o t i o n  t o  En- 

f o r c e  t h e  M a n d a t e  i n  t h i s  c a u s e ,  TR. Vol. 111, P.  329- 337.  A 

h e a r i n g  o n  i s s u e s  of l a w  w a s  h e l d  a n d  i n  F e b r u a r y ,  1983 ,  t h e  t r i a l  

c o u r t  r u l e d  i n  f a v o r  of t h e  D e p a r t m e n t  as a matter of law, e n t e r e d  

i t s  F i n a l  J u d g m e n t  o n  E n t r y  of M a n d a t e ,  a n d  u p h e l d  t h e  Depart- 

m e n t ' s  corporate income  t a x  a s s e s s m e n t  of $ 1 0 5 , 4 4 5 . 0 0  a g a i n s t  

B r u n n e r .  I n  i t s  F i n a l  J u d g m e n t ,  t h e  t r i a l  c o u r t  said it was of 

t h e  o p i n i o n  t h a t  t h e  F l o r i d a  S u p r e m e  C o u r t  i n  i ts  d e c i s i o n  of Nov- 

ember 2 0 ,  1 9 8 0 ,  h a d  dec ided  a l l  i s s u e s  a g a i n s t  t h e  t a x p a y e r ,  a n d  

t h u s ,  n o t h i n g  was l e f t  f o r  t h e  t r i a l  c o u r t  to  do b u t  to  e n f o r c e  

t h e  m a n d a t e ,  e n t e r  f i n a l  j u d g m e n t  i n  f a v o r  of t h e  D e p a r t m e n t ,  a n d  

u p h o l d  t h e  D e p a r t m e n t ' s  corporate income  t a x  a s s e s s m e n t .  TR,  V o l .  

11, P. 374-381, 

I f  t h e  t r i a l  c o u r t ' s  f i n a l  j u d g m e n t  is a f f i rmed ,  n o  c o u r t  

w i l l  h a v e  h e a r d  t h e  t a x p a y e r ' s  e v i d e n c e ,  c o n s i s t i n g  of a f f i d a v i t s ,  

d e p o s i t i o n  t e s t i m o n y ,  and  r e l a t e d  d o c u m e n t s ,  w h i c h  s u p p o r t s  Brun-  

n e r l s  p o s i t i o n  t h a t  t h e  I l l i n o i s - g e n e r a t e d  income  s h o u l d  be ex- 

c l u d e d  from B r u n n e r ' s  t a x  base a n d  t h a t  a p p l i c a t i o n  of t h r e e -  

f a c t o r  f o r m u l a  a p p o r t i o n m e n t  t o  t h i s  i n c o m e  i n  u n c o n s t i t u t i o n a l .  

C .  COMPLETE CASE STATEMENT 
-. - . -. - - .. 

T h i s  a c t i o n  was commenced on  November 9 ,  1 9 7 6 ,  when t h e  t a x-  

payer f i l e d  i t s  C o m p l a i n t  a n d  A p p l i c a t i o n  f o r  P e r m a n e n t  I n j u n c t i o n  

i n  t h e  C i r c u i t  C o u r t  of t h e  S e c o n d  J u d i c i a l  C i r c u i t  i n  and  for 

Leon C o u n t y ,  F lo r ida .  TR. V o l  I ,  P. 1- 123.  The  D e p a r t m e n t  

-2- 



f i l e d  a n  Answer ,  TR. V o l .  I, P .  125- 132,  and  t h e r e a f t e r  c e r t a i n  

O r d e r s  a n d  S t i p u l a t i o n s  were e n t e r e d  r e l a t i n g  t o  v a r i o u s  q u e s-  
I .  

t i o n s .  TR. V o l .  I, I?. 133- 140.  The t a x p a y e r  f i l e d  a Mot ion  f o r  

Summary J u d g m e n t  i n  November 1978 ,  TR. V o l .  11, P. 141- 142,  a n d  

s u p p o r t i n g  A f f i d a v i t s  and two d e p o s i t i o n s  were f i l e d .  TR. V o l .  

11, P. 143- 234. The d e p o s i t i o n s  were t a k e n  a t  t h e  i n s t a n c e  of t h e  

D e p a r t m e n t .  A h e a r i n g  was h e l d  on t h e  t a x p a y e r ' s  Mot ion  f o r  Sum- 

mary  J u d g m e n t  a n d  t h e  C o u r t  h e a r d  a r g u m e n t  w i t h  regard t o  Count  I 

of t h e  C o m p l a i n t .  C o n s t i t u t i o n a l  a r g u m e n t s  were n o t  made. On 

J a n u a r y  1 9 ,  1979 ,  t h e  t r i a l  court e n t e r e d  i t s  F i n a l  Summary J u d g-  

m e n t  i n  favor of t h e  t a x p a y e r .  TR. Vol. 11, P .  277 .  The  Depart- 

m e n t  f i l e d  a Notice of Appeal t o  t h e  District C o u r t  of Appeal, 

F i r s t  D i s t r i c t ,  and D i r e c t i o n s  t o  t h e  C l e r k  for t h e  r e c o r d  on ap- 

p e a l ,  TR. V o l  11, P. 278-280. 0 
On S e p t e m b e r  7 ,  1 9 7 9 ,  t h i s  C o u r t  e n t e r e d  i t s  per c u r i a m  o p i n -  

i o n  a f f i r m i n g  t h e  Summary J u d g m e n t  g r a n t e d  t o  t a x p a y e r ,  but also 

c e r t i f y i n g  to  t h e  F l o r i d a  Supreme  C o u r t  as a matter of g r e a t  pub-  

l i c  i n t e r e s t  t h e  f o l l o w i n g  q u e s t i o n s :  

3s t h e  g a i n  from an  out- of- s ta te  s a l e  of stock h e l d  
by a f o r e i g n  c o r p o r a t i o n  d o i n g  b u s i n e s s  i n  F l o r i d a  
taxable u n d e r  t h e  F l o r i d a  Corporate Income Tax Code ,  and 
i f  so, what  method o f  c o m p u t a t i o n  s h o u l d  be u s e d ?  

O n  O c t o b e r  2 ,  1979,  t h e  D e p a r t m e n t  f i l e d  a n o t i c e  i n v o k i n g  

t h e  ce r t io ra r i  j u r i s d i c t i o n  o f  t h e  F l o r i d a  Supreme C o u r t  to  r e v i e w  

t h e  O p i n i o n  o f  t h i s  C o u r t .  On November 20 ,  1980 ,  t h e  F l o r i d a  

Supreme  C o u r t  q u a s h e d  t h e  d e c i s i o n  of t h i s  C o u r t  and remanded t h e  

case fo r  f u r t h e r  p r o c e e d i n g s .  S u b s e q u e n t l y ,  t h e  F l o r i d a  Supreme  

C o u r t  s u b m i t t e d  i ts  m a n d a t e  t o  t h i s  C o u r t .  On December 1 7 ,  1 9 8 0 ,  
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t h i s  C o u r t  e n t e r e d  i t s  Order on Mandate to  t h e  C i r c u i t  C o u r t .  TR. 

VOL. 111, P. 285-292. 
0 

On June  29 ,  1982 ,  t h e  U n i t e d  S t a t e s  Supreme C o u r t  i s s u e d  its 

I - U . S .  - o p i n i o n  i n  ASARCO, I n c .  v .  Idaho Sta t e  Tax Commission,  

1 0 2  S . C t .  3103,  7 3  L.Ed.2d 7 8 7  ( 1 9 8 2 ) ,  which decision g o v e r n s  t h e  

i s s u e s  i n  t h i s  cause.  On Augus t  4 ,  1982,  t h e  t a x p a y e r  f i l e d  a 

Mot ion  f o r  Summary Judgmen t ,  TR. V o l  111, P.  305-319, ba sed  on t h e  

ASARCO d e c i s i o n .  On December 1 6 ,  1982 ,  o v e r  two years  a f t e r  the 

F l o r i d a  Supreme C o u r t ' s  i n i t i a l  d e c i s i o n  i n  t h i s  c a u s e ,  t h e  D e-  

p a r t m e n t  f i l e d  a Motion t o  E n f o r c e  t h e  Mandate,  TR. V o l .  111, P.  

329-337 and  a Motion t o  S t r i k e  P l a i n t i f f ' s  Motion for Summary 

Judgmen t ,  TR. V o 1 .  111, P. 320-328. S u p p o r t i n g  and o p p o s i n g  mem-  

o r a n d a  were f i l e d ,  TR. V o l .  111, P .  338-373. On December 2 8 ,  

1 9 8 2 ,  t h e  C i r c u i t  C o u r t  of t h e  Second J u d i c i a l  C i r c u i t  of F l o r i d a ,  

t h e  H o n o r a b l e  J o h n  A .  Rudd, S r . ,  p r e s i d i n g ,  h e a r d  t h e  pend ing  mo- 

t i o n s  and  t h e  l e g a l  i ssues .  TR. Vol 111, P. 385-421. 

@ 

On F e b r u a r y  8 ,  1983 ,  t h e  t r i a l  court e n t e r e d  i t s  F i n a l  Judg-  

ment on E n t r y  of Mandate i n  f a v o r  of t h e  Depa r tmen t .  TR. Vol. 

111, P .  374-381. The t r i a l  c o u r t ' s  d e c i s i o n  was based  on its view 

t h a t  t h e  F l o r i d a  Supreme Court's 1980  d e c i s i o n  "mandated a d e c i -  

s i o n  i n  f a v o r  of t h e  [ D e p a r t m e n t ] . "  TR. V o l .  111, P.  379.  There-  

a f t e r ,  t h e  t a x p a y e r  f i l e d  a t i m e l y  Notice of Appeal t o  t h i s  C o u r t ,  

i t s  D e s i g n a t i o n  t o  Reporter ,  and D i r e c t i o n s  to  t h e  C l e r k  for t h e  

r e c o r d  on appea l ,  TR. V o l .  111, P. 382-384. On A p r i l  8 ,  1983, t h e  

t r a n s c r i p t  of t h e  P r o c e e d i n g s  of December 28 ,  1982 ,  were f i l e d .  

TR. V o l .  111, P. 385-421. 
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STATEMENT OF FACTS 

A. FACTUAL OUTLINE 

T h i s  case i n v o l v e s  t h e  D e p a r t m e n t ' s  at tempt to  s u b j e c t  to  

corporate income t a x a t i o n  i n  F l o r i d a  over $ 3 , 0 0 0 , 0 0 0  . O O  of income 

e a r n e d  by B r u n n e r  on  i n t a n g i b l e  p e r s o n a l  p r o p e r t y  owned and h e l d  

i n  t h e  S t a t e  of I l l i n o i s .  

The i n t a n g i b l e  p r o p e r t y  g e n e r a t i n g  t h i s  income had no connec-  

t i o n  o r  n e x u s  w i t h  F l o r i d a .  N o n e t h e l e s s ,  t h e  D e p a r t m e n t  s e e k s  t o  

i n c l u d e  over $3,000,000.00 of s u c h  income i n  B r u n n e r ' s  F l o r i d a  t a x  

base and  t o  s u b j e c t  over  70% o f  it (69 .8% for  f i s c a l  y e a r  e n d i n g  

9 /30 /73  a n d  76.1% for f i s c a l  y e a r  e n d i n g  9/30/74) t o  F lo r ida  

corporate  income t a x  b y  u s e  o f  f o r m u l a r y  a p p o r t i o n m e n t .  The 

D e p a r t m e n t ' s  proposed a c t i o n  w o u l d  r e s u l t  i n  over $ 2 , 1 0 0 , 0 0 0 . 0 0  of 

B r u n n e r ' s  I l l i n o i s - g e n e r a t e d  income b e i n g  sub jec t  t o  F l o r i d a ' s  5% 

corporate income l e v y ,  p r o d u c i n g  a t a x  of $ 1 0 5 , 4 4 5 . 0 0  

The p r o p e r t y  g e n e r a t i n g  t h i s  I l l i n o i s  income c o n s i s t e d  of 

s a l e s  proceeds f r o m  d i s p o s i t o n  of a 95% s t o c k  i n t e r e s t  i n  t h e  

S u b u r b a n  Trust a n d  S a v i n g s  Bank ( h e r e i n a f t e r  t h e  "Bank" )  of Oak 

P a r k ,  I l l i n o i s  ( w h i c h  B r u n n e r  w a s  r equ i r ed  t o  dispose of by order 

of t h e  Comptroller of t h e  C u r r e n c y ) ,  i n t e r e s t  f r o m  s t a t e  and  ~ 

m u n i c i p a l  o b l i g a t i o n s ,  i n t e r e s t  on o t h e r  o b l i g a t i o n s  and d i v i d e n d s  

o n  s t o c k .  A t  a l l  times r e l e v a n t  t o  t h i s  a c t i o n ,  B r u n n e r ' s  com- 

mercial  domicile was I l l i n o i s  and a l l  i t s  i n t a n g i b l e  p r o p e r t y  w a s  

h e l d  i n  I l l i n o i s .  B r u n n e r ' s  o n l y  c o n n e c t i o n  w i t h  F l o r i d a  d u r i n g  

t h e  period a t  i s s u e  was i t s  r e g i s t r a t i o n  t o  do b u s i n e s s  i n  t h e  

s t a t e  and  i t s  o w n e r s h i p  and o p e r a t i o n  o f  c i t r u s  groves i n  s e v e r a l  

Florida c o u n t i e s .  

-5 -  



B r u n n e r  d i s c l o s e d  t h e  a b o v e- m e n t i o n e d  i n t a n g i b l e s  income t o  

t h e  D e p a r t m e n t  i n  i t s  F l o r i d a  r e t u r n s  fo r  f i s c a l  y e a r s  e n d i n g  

9 /30/73 a n d  9/30/74.  S i n c e  t h e  e n t i r e  amount of s u c h  income was 

a l l o c a t e d  t o  I l l i n o i s  o n  B r u n n e r ’ s  I l l i n o i s  t a x  r e t u r n s ,  t h e  tax-  

p a y e r  s u b t r a c t e d  t h e  amount f rom income sub jec t  to  corporate tax 

i n  F l o r i d a .  The D e p a r t m e n t  a s s e r t e d  a d e f i c i e n c y  i n  corporate i n -  

come t a x  a g a i n s t  B r u n n e r  i n  t h e  amount of $126 ,715 .00  f o r  f i s c a l  

y e a r s  e n d i n g  9 /30/73 a n d  9/30/74,  w h i c h  t h r o u g h  i n f o r m a l  

c o n f e r e n c e  was r e d u c e d  to  $105 ,445 .00  ( $ 8 6 , 0 7 0 . 0 0  and  $19 ,375 .00  

f o r  f i s c a l  y e a r s  e n d i n g  9 / 3 0 / 7 3  a n d  9/30/74,  r e s p e c t i v e l y )  T h i s  

a s s e r t e d  t a x  was b a s e d  on ( 1 )  i n c l u d i n g  t h e  I l l i n o i s - g e n e r a t e d  i n-  

t a n g i b l e s  income i n  B r u n n e r ’ s  “ t a x  base” for F l o r i d a  purposes a n d  

( 2 )  a l l o c a t i n g  t h e  g r e a t  m a j o r i t y  of s u c h  income to  F l o r i d a  (69 .8% 

for f i s c a l  y e a r  e n d i n g  9/30 /73  a n d  76.1% fa r  f i s c a l  y e a r  e n d i n g  

9 / 3 0 / 7 4 )  b y  u s e  o f  t h e  t h r e e - f a c t o r  f o r m u l a  method of a p p o r t i o n -  

m e n t .  B r u n n e r  f i l e d  s u i t  t o  c o n t e s t  t h i s  p r o p o s e d  a s s e s s m e n t  as  

a r b i t r a r y ,  u n r e a s o n a b l e ,  and u n c o n s t i t u t i o n a l .  

B. SUPPORTING FACTS AND TRANSCRIPT REFERENCES. 

A t  a l l  times material  t o  t h i s  a c t i o n ,  B r u n n e r  E n t e r p r i s e s ,  

I n c .  was a Delaware c o r p o r a t i o n  h a v i n g  i t s  p r i n c i p a l  place of bus- 

i n e s s  and  commercial d o m i c i l e  i n  I l l i n o i s .  B r u n n e r  was a u t h o r i z e d  

t o  do b u s i n e s s  i n  F l o r i d a .  TR. Vol I ,  P. 136;  TR. Vol. 11, P. 

147.  I t  was a c t i v e  o n l y  i n  t h e  s t a t e s  of I l l i n o i s  and F l o r i d a .  

TR. V o l ,  11, P. 225.  F r e d  J. B r u n n e r  was t h e  P r e s i d e n t ,  a Direc- 

t o r ,  and t h e  p r i n c i p a l  s h a r e h o l d e r  o f  B r u n n e r  E n t e r p r i s e s ,  I n c .  

B r u n n e r  employed  a f i s c a l  y e a r  e n d i n g  on September 30.  TR. V o l  

11, P .  1 4 7 .  The p r i m a r y  y e a r s  i n  q u e s t i o n  i n  t h i s  a c t i o n  are 
0 
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f i s c a l  y e a r s  e n d i n g  9/30/73 and  9/30/74.  The Department s o u g h t  a 

d e f i c i e n c y  f o r  s u c h  years i n  t h e  amount of $126 ,715 ,  TR. V o l .  I ,  

P. 4 ,  P ,  5 7 ,  which was s u b s e q u e n t l y  r educed  t o  $ 1 0 5 , 4 4 5 .  TR. V o l  

I, P, 109. 

B runne r  E n t e r p r i s e s ,  I n c .  was o r i g i n a l l y  i n c o r p o r a t e d  i n  O c-  

t o b e r ,  1957 and a t  all times p r io r  t o  December, 1971,  it was prim- 

a r i l y  engaged  i n  m a n u f a c t u r i n g  r o c k  b i t s  i n  I l l i n o i s .  Brunner  En- 

t e rp r i se s  began  i t s  a c t i v i t y  i n  F l o r i d a  i n  1962 when it bough t  an  

o r a n g e  g r o v e  i n  Broward County .  T h e r e a f t e r  t h e  c o r p o r a t i o n  pu rch-  

a s e d  o t h e r  c i t r u s  p roper t i e s  which were owned by Brunner  or i ts  

s u b s i d i a r i e s .  TR. V o l .  11, P .  148-150, 

Beg inn ing  i n  A p r i l ,  1963,  and e n d i n g  i n  J u l y ,  1972,  B runne r  

E n t e r p r i s e s  a c q u i r e d  a 95% s t o c k  i n t e r e s t  i n  t h e  Bank a t  a cost of 

$3 ,273 ,033 .68 .  On F e b r u a r y  1 ,  1973,  B runne r  E n t e r p r i s e s  sold i t s  

i n t e r e s t  i n  t h e  Bank on o r d e r  of t h e  Comptroller of t h e  C u r r e n c y  

f o r  $ 6 , 0 5 6 , 7 5 0 ,  r e a l i z i n g  a c a p i t a l  g a i n  of $2 ,783 ,716 .32 .  TR. 

0 

V o l .  11, P. 150-152. 

The Bank had no c o n n e c t i o n  w i t h  F l o r i d a .  N o  f u n d s  from t h e  

F l o r i d a  c i t r u s  o p e r a t i o n s  were used  t o  p u r c h a s e  t h e  I l l i n o i s  Bank 

stock. TR, V o l .  11, P .  221-222. F u r t h e r ,  t h e  Bank d i d  n o t  f i n -  

a n c e  o r  l o a n  any f u n d s  t o  t h e  F l o r i d a  g r o v e  o p e r a t i o n .  The Bank 

also had separa te  legal c o u n s e l  f rom t h a t  employed by t h e  F l o r i d a  

c i t r u s  o p e r a t i o n .  TR. V o 1 .  11, P. 2 2 2 .  F i n a l l y ,  t h e  Bank n e v e r  

h e l d  any  m o r t g a g e s  on t h e  F l o r i d a  o r a n g e  g r o v e  proper t ies .  TR. 

V o 1 .  11, P. 152.  

A t  a l l  times mater ia l  t o  t h i s  a c t i o n ,  B runne r  owned i n t a n g-  

0 i b l e  a sse t s  from which it  d e r i v e d  i n t e r e s t ,  d i v i d e n d s ,  and 
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o c c a s i o n a l l y  c a p i t a l  g a i n s .  These  i n t a n g i b l e s  had no c o n n e c t i o n  

w i t h  F l o r i d a .  From t h e  d a t e  of t h e i r  a c q u i s i t i o n ,  all a c t i v i t i e s  

r e l a t i n g  t o  s u c h  i n t a n g i b l e s  o c c u r r e d  i n  I l l i n o i s ,  i n c l u d i n g  t h e i r  

p h y s i c a l  p r e s e n c e ,  c o n t r o l  over them, r e c e i p t  of d i v i d e n d  and i n-  

t e r e s t  income from s u c h  i n t a n g i b l e s ,  and a l l  o t h e r  owner sh ip  a t-  

t r i b u t e s  and o b l i g a t i o n s .  TR. V o l .  11, P. 1 5 2 .  

Brunner  E n t e r p r i s e s  s o l d  i t s  r o c k  b i t  m a n u f a c t u r i n g  assets  t o  

Brunner  and Lay, I n c .  i n  December, 1971 .  TR. V o l .  11, P. 150. 

S u b s e q u e n t  t o  i t s  d i s p o s i t i o n  o f  t h e  m a n u f a c t u r i n g  assets  and 

s t o c k  i n  t h e  Bank, t h e  a c t i v i t i e s  of Brunner  i n  t h e  S t a t e  of 

I l l i n o i s  have  c o n s i s t e d  p r i m a r i l y  of p r o v i d i n g  a c c o u n t i n g  s e r v i c e s  

t o  s e v e r a l  r e l a t e d  companies  and managing t h e  p r o c e e d s  d e r i v e d  

f rom sa l e  of t h e  m a n u f a c t u r i n g  asse ts  and t h e  Bank s t o c k .  TR. 

V o l .  11, P. 152 .  

The  F l o r i d a  c i t r u s  o p e r a t i o n  was managed by T r a v i s  Murphy, 

who r e s i d e d  i n  F l o r i d a  and had h i s  office i n  Ind ian town ,  F l o r i d a .  

M r .  Murphy had comple t e  control  o v e r  the g r o v e s '  o p e r a t i o n s  and 

had a u t h o r i t y  t o  make a l l  n o n c a p i t a l  e x p e n d i t u r e s ,  t o  p u r c h a s e  

s u p p l i e s ,  t o  h i r e  and f i r e  p e r s o n n e l ,  t o  set  wage scales,  to  set  

prices for t h e  c i t r u s  c r o p ,  and t o  d e t e r m i n e  t o  whom t h e  c r o p  w a s  

s o l d .  TR. Vol. 11, P.  149. M r .  Murphy e s t a b l i s h e d  p r o d u c t i o n  

g o a l s  and p l a n n e d  and implemented programs d e s i g n e d  t o  meet t h e s e  

g o a l s .  TR. V o l ,  11, P.  1 4 4 .  Fred  Brunne r  e x e r c i s e d  o n l y  occas- 

i o n a l  r e v i e w  o v e r  t h e  management and c o n t r o l  of t h e  F l o r i d a  opera- 

t i o n .  TR. V o l .  11, P. 212- 216 ,  2 2 7 ,  228. 

From t h e  i n c e p t i o n  of t h e  F l o r i d a  c i t r u s  o p e r a t i o n  i n  1 9 6 3 ,  

a l l  r e q u i s i t e  a c c o u n t i n g  work for t h e  F l o r i d a  g r o v e s  h a s  been 0 
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p e r f o r m e d  by F l o r i d a  a c c o u n t a n t s  and b o o k k e e p e r s .  They h a v e  hand-  

l e d  a l l  g r o v e - r e l a t e d  p a y a b l e s ,  r e c e i v a b l e s  and p a y r o l l .  F u r t h e r ,  

a l l  r e g u l a r  d a y- t o- d a y  a c c o u n t i n g  j o u r n a l  e n t r i e s  were made i n  

F l o r i d a ,  and  a l l  m o n t h l y  b u d g e t  and  n o n b u d g e t  reports  were pre-  

p a r e d  i n  F l o r i d a .  TR. Vol. 11, P. 1 4 8 .  The o n l y  ro le  of t h e  

I l l i n o i s  o f f i c e  of B r u n n e r  i n  t h e  F l o r i d a  c i t r u s  o p e r a t i o n  was t o  

r e c e i v e  a n d  r e v i e w  b u d g e t  and non- budge t  repor ts  f o r  t h e  F l o r i d a  

o p e r a t i o n  a t  t h e  e n d  of e a c h  month .  A d d i t i o n a l l y ,  an  a n n u a l  a u d i t  

w a s  c o n d u c t e d  and  corporate t a x  r e t u r n s  were p r e p a r e d  by a CPA 

f i r m  i n  C h i c a g o .  TR. V o l  11, P. 1 4 9 .  

T h e r e  was no  j o i n t  a d v e r t i s i n g  p r o g r a m  by B r u n n e r  E n t e r p r i s e  

c o m p a n i e s  or s u b s i d i a r i e s .  T h e r e  were no  j o i n t  e f f o r t s  w i t h  re- 

g a r d  t o  l e g a l  s e r v i c e s .  F u r t h e r m o r e ,  t h e r e  were no j o i n t  e f f o r t s  

f o r  e x c h a n g e s  of p e r s o n n e l  and  n o  j o i n t  e f f o r t  i n  r e q a r d  t o  p u r c h-  

a s i n g  of supp l i e s .  TR. V o l .  11, p. 2 2 5 ,  226 .  The o n l y  j o i n t  e f -  

f o r t  among t h e  B r u n n e r  E n t e r p r i s e  c o m p a n i e s  was h a v i n g  o n e  

I l l i n o i s  CPA f i r m  prepare a F e d e r a l  Income Tax r e t u r n .  TR. V o l .  

11, P. 226.  

B r u n n e r  E n t e r p r i s e s  r e c o g n i z e d  t h e  $ 2 , 7 8 3 , 7 1 6 . 3 2  l o n g- t e r m  

c a p i t a l  g a i n  o n  s a l e s  of t h e  Bank stock i n  i t s  F e d e r a l  Income Tax 

r e t u r n  f o r  f i s c a l  y e a r  e n d i n g  S e p t e m b e r  3 0 ,  1973.  TR. V o l .  31 ,  P .  

1 5 0 .  P u r s u a n t  t o  I l l i n o i s  l a w ,  s u c h  g a i n  w a s  t o t a l l y  a l l o c a t e d  t o  

I l l i n o i s  for t a x  purposes. D u r i n g  f i s c a l  y e a r s  e n d i n g  9/30/73 a n d  

9/30/74,  B r u n n e r  r e a l i z e d  d i v i d e n d  income and i n t e r e s t  f r o m  cer- 

t a i n  exempt and nonexempt  o b l i g a t i o n s .  T h i s  income was l i k e w i s e  

a l l o c a t e d  t o  I l l i n o i s .  I n  c o m p u t i n g  i t s  Flor ida  corporate income 

t a x  base f o r  t h e  f i s c a l  y e a r s  e n d i n g  9/30/73 a n d  9/30/74, B r u n n e r  
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subtracted such amounts from i ts  Federal taxable income. TR. V o l .  

11, P. 136-138. The Department assessed a deficiency against 

Brunner Enterprises in the amount of $105,445.00, and Brunner 

filed its Complaint asserting that it owed no additional tax. TR. 

0 

V O ~ .  I, P, 1- 123.  
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ARGUMENT 

A .  INTRODUCTION 

I n  t h e  F l o r i d a  S u p r e m e  C o u r t ' s  d e c i s i o n ,  D e p a r t m e n t  of 

R e v e n u e  v .  B r u n n e r  E n t e r p r i s e s ,  I n c . ,  390 So.2d 7 1 3  ( F l a .  1 9 8 0 ) ,  

t h e  C o u r t  d e c i d e d  t h a t :  ( 1 )  g a i n  from a n  o u t - o f - s t a t e  sa le  o f  

s t o c k  may b e  t a x a b l e  u n d e r  t h e  F l o r i d a  Corporate Income Tax C o d e ,  

a n d  ( 2 )  t h a t  t h e  me thod  of c o m p u t a t i o n  u s e d  w a s  to  i n c l u d e  t h e  

s t o c k  sa le  g a i n  i n  t h e  t a x  base as d e s c r i b e d  i n  S e c t i o n  

220 .12- .13 ,  F l o r i d a  S t a t u t e s  ( 1 9 7 3 ) .  The  Supreme  C o u r t  d i d  n o t  

a n s w e r  t h e  q u e s t i o n  as t o  w h e t h e r  or  n o t  t h e  t h r e e - f a c t o r  f o r m u l a  

m e t h o d  of a p p o r t i o n m e n t  ( a s  p r e s c r i b e d  by S e c t i o n s  214.71  a n d  

2 2 0 . 1 5 ,  F l o r i d a  S t a t u t e s  ( 1 9 7 3 )  ) w a s  c o n s t i t u t i o n a l l y  a p p l i e d  t o  

B r u n n e r ' s  o u t - o f - s t a t e  i n t a n g i b l e s  income  (See 390 So.2d 7 1 3 ,  a t  

7 1 5 ) .  The r e c e n t  U n i t e d  S t a t e s  Supreme  C o u r t  d e c i s i o n  of ASARCO, 

, 1 0 2  S .C t .  3 1 0 3 ,  - I n c .  v .  I d a h o  S t a t e  Tax C o m m i s s i o n ,  - U . S .  

7 3  L.Ed.2d 787 ( 1 9 8 2 ) ,  h e l d  t h a t  o u t - o f - s t a t e  income  g e n e r a t e d  

from i n t a n g i b l e s  is i m p r o p e r l y  i n c l u d e d  i n  a c o r p o r a t i o n ' s  t a x  

b a s e  a n d  t h a t  t h e  t h r e e - f a c t o r  f o r m u l a  m e t h o d  of a p p o r t i o n m e n t  may 

n o r m a l l y  n o t  b e  a p p l i e d  t o  s u c h  income  a b s e n t  t h e  e x i s t e n c e  of a 

u n i t a r y  b u s i n e s s .  

The  issues i n  t h i s  appeal are:  

( 1 )  W h e t h e r  t h e  l a w  of t h e  case e s t a b l i s h e d  by t h e  F l o r i d a  
Supreme  C o u r t  as t o  t h e  i n c l u s i o n  i n  t ax  base i s s u e  
( p u r s u a n t  t o  S e c t i o n s  220 .12- .13 ,  F l o r i d a  S t a t u t e s  
( 1 9 7 3 )  1, s h o u l d  be c h a n g e d  as a r e s u l t  of ASARCO; a n d  

( 2 )  W h e t h e r  t h e  t r i a l  c o u r t  e r r e d  i n  p e r m i t t i n g  t h e  Depart-  
m e n t  t o  apply t h e  t h r e e - f a c t o r  f o r m u l a  me thod  of 
a p p o r t i o n m e n t  to  B r u n n e r ' s  o u t - o f - s t a t e  i n t a n g i b l e s  
i n c o m e  ( a )  w i t h o u t  a n y  proof of or  f i n d i n g s  r e l a t i n g  t o  
t h e  e x i s t e n c e  of a u n i t a r y  b u s i n e s s  as is r e q u i r e d  b y  
ASARCO, a n d  ( b )  w i t h o u t  g i v i n g  B r u n n e r  a n  o p p o r t u n i t y  t o  
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p r e s e n t  f a c t s ,  t e s t i m o n y  and documents  j u s t i f y i n g  a 
d e v i a t i o n  from u s e  of t h e  t h r e e - f a c t o r  f o r m u l a  method of  
a p p o r t i o n m e n t .  

ASARCO p r e s e n t s  such  a c lear  s ta tement  of  t h e  law a p p l i c a b l e  

t o  t h i s  cause t h a t  t h e  ' ' l a w  of t h e  case" s h o u l d  be changed and 

B r u n n e r ' s  o u t - o f - s t a t e  i n t a n g i b l e s  income s h o u l d  n o t  be i n c l u d e d  

i n  i t s  " t a x  base.'' A s  s u c h ,  t h i s  C o u r t  s h o u l d  r e v e r s e  t h e  Final 

Judgment  on E n t r y  o f  Mandate, and s h o u l d  d i r e c t  t h a t  t h e  t r i a l  

cour t  e n t e r  a F i n a l  Judgment i n  f a v o r  of t h e  t a x p a y e r  based on 

ASARCO. 

However, even  i f  it is d e t e r m i n e d  t h a t  t h e  l a w  of t h e  case 

requires  i n c l u s i o n  o f  t h e  out- of- state  income i n  B r u n n e r ' s  t a x  

base p u r s u a n t  t o  S e c t i o n  220.12- -13,  Flo r ida  S t a t u t e s ,  t h e  F l o r i d a  

Supreme C o u r t ' s  d e c i s i o n  i n  Brunne r ,  390 So.2d a t  715,  requires 

t h a t  t h e  t r i a l  court  g i v e  t h e  t a x p a y e r  an o p p o r t u n i t y  to  o f f e r  

e v i d e n c e  j u s t i f y i n g  a d e v i a t i o n  from u s e  of t h e  t h r e e - f a c t o r  form- 

u l a  method of a p p o r t i o n m e n t .  F u r t h e r ,  ASARCO requires t h a t  s u c h  

ou t- of- s ta t e  i n t a n g i b l e s  income n o t  be made s u b j e c t  t o  t h e  t h r e e -  

f a c t o r  formula method of a p p o r t i o n m e n t  a b s e n t  a clear and convin-  

0 

c i n g  showing of t h e  e x i s t e n c e  of  a u n i t a r y  b u s i n e s s .  Brunner  h a s  

been  g i v e n  no o p p o r t u n i t y  t o  show t h a t  t h e  f a c t s  j u s t i f y  a d e v i a-  

t i o n  f rom u s e  of t h e  t h r e e - f a c t o r  method of a p p o r t i o n m e n t ,  e i t h e r  

unde r  t h e  ASARCO s t a n d a r d  or under  t h e  clear l anguage  of t h e  

F l o r i d a  Supreme C o u r t ' s  Brunner  d e c i s i o n .  A s  such ,  t h e  t r i a l  

cour t  h a s  i m p r o p e r l y  entered a f i n a l  judgment for t h e  Defendan t .  

T h i s  C o u r t  s h o u l d  r e v e r s e  t h e  F i n a l  Judgment on  E n t r y  of Mandate,  

and s h o u l d  d i r e c t  t h e  t r i a l  court  t o  d e t e r m i n e  t h e  c o n s t i t u t i o n a l -  

i t y  of a p p l y i n g  t h e  t h r e e - f a c t o r  f o r m u l a  method of a p p o r t i o n m e n t  

- 

* 
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0 t o  B r u n n e r  ba sed  on t h e  l a w  as s e t  f o r t h  i n  ASARCO. 

B. INCLUSION OF BRUNNER 
ENTERPRISES' OUT-OF-STATE 

GENERATED INTANGIBLES INCOME I N  

AS A VIOLATION OF THE DUE PROCESS 
CLAUSE. 

rrs TAX BASE IS UNCONSTITUTIONAL 

1. TAX BASE ISSUE 

I n c l u s i o n  of B r u n n e r  E n t e r p r i s e s '  I l l i n o i s  income from i n t e r -  

e s t ,  d i v i d e n d s ,  and sa le  of t h e  Bank s t o c k  i n  i t s  F l o r i d a  t a x  b a s e  

is u n c o n s t i t u t i o n a l .  A r e v i e w  of t h e  recent U n i t e d  S t a t e s  Supreme 

U.S .  - C o u r t  case of ASARCO, I n c .  V .  I d a h o  S t a t e  Tax Commiss ion,  

, 1 0 2  S.Ct.  3103 ,  73  L.Ed.2d 787 ( 1 9 8 2 ) ,  makes it clear  t h a t  - 
s u c h  income m u s t  be  e x c l u d e d  f rom B r u n n e r ' s  t a x  b a s e .  The t r i a l  

court  r e f u s e d  t o  a p p l y  ASARCO t o  t h i s  cause though  it c l e a r l y  is 

o n  p o i n t  b e c a u s e  t h a t  t r i a l  court  f e l t  bound by t h e  manda te  of 

t h i s  a p p e l l a t e  c o u r t  which a p p l i e d  t h e  Supreme C o u r t  d e c i s i o n  i n  
II) 

Department of Revenue v .  B r u n n e r  Enterpr ises ,  I n c . ,  390 So.2d 713  

( F l a .  1 9 8 0 ) ,  as t h e  l a w  of t h e  case. Brunne r  acknowledges  t h a t  

t h e  t r i a l  c o u r t  i s  bound by a manda t e ,  b u t  it d o e s  n o t  c o n c e d e  

t h a t  t h e  issues o f  t h i s  case were f i n a l l y  r e s o l v e d  by t h e  pr ior  

F l o r i d a  Supreme C o u r t  d e c i s i o n .  I n  t h i s  appeal Brunner  prays t h a t  

t h i s  C o u r t  w i l l  t a k e  j u r i s d i c t i o n ,  r ev iew t h i s  case i n  l i g h t  of 

ASARCO, and t a k e  w h a t e v e r  a c t i o n  t h e  C o u r t  f i n d s  n e c e s s a r y  t o  

apply ASARCO as  is c l e a r l y  r e q u i r e d  t o  do e q u i t y  and j u s t i ce .  

2. PRIOR D E C I S I O N  OF FLORIDA SUPREME COURT 

I n  November, 1 9 8 0 ,  t h e  F l o r i d a  Supreme C o u r t  i s s u e d  its 
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d e c i s i o n  i n  Brunne r  E n t e r p r i s e s ,  s u p r a .  The Supreme C o u r t  h e l d  

t h a t :  ( 1 )  g a i n  f rom an o u t - o f - s t a t e  s a l e  of stock may be t a x a b l e  

u n d e r  t h e  F l o r i d a  Corporate Income Tax Code,  and ( 2 )  t h a t  t h e  

method of c o m p u t a t i o n  t o  b e  used  w a s  t o  i n c l u d e  t h e  s t o c k  s a l e  

g a i n  i n  t h e  t a x  b a s e  as d e s c r i b e d  i n  S e c t i o n  220.12-.13, F l o r i d a  

S t a t u t e s  ( 1 9 7 3 ) .  The d e c i s i o n  was e n t e r e d  on November 20 ,  1980 ,  

t h a t  Court's mandate  was e n t e r e d  s h o r t l y  t h e r e a f t e r ,  and on D e c e m-  

b e r  17 ,  1 9 8 0 ,  t h i s  C o u r t ' s  manda te  was e n t e r e d ,  which d i r e c t e d  

t h a t  f u r t h e r  p r o c e e d i n g s  be had i n  a c c o r d a n c e  w i t h  t h e  F l o r i d a  

Supreme C o u r t ' s  d e c i s i o n .  The Depar tment  t o o k  no a c t i o n  t o  en-  

force  t h e  manda te  u n t i l  December 1982 ,  o v e r  t w o  y e a r s  a f t e r  t h e  

d e c i s i o n  w a s  r e n d e r e d .  The Depa r tmen t ,  however ,  r e sponded  t o  i n -  

t e r r o g a t o r i e s  and f i l e d  o t h e r  p l e a d i n g s  d u r i n g  t h i s  t w o  y e a r  

I) h i a t u s .  

3 .  MANDATE 

Norma l ly  when t h e  F l o r i d a  Supreme C o u r t  i s s u e s  its judgment  

and manda t e ,  t h e  d e c i s i o n  c o n s t i t u t e s  a f i n a l  judgment  i n  a case 

and c o m p l i a n c e  t h e r e w i t h  by t h e  t r i a l  c o u r t  is a p u r e l y  min i s-  

t e r i a l  a c t .  A t r i a l  c o u r t  is  n o t  n o r m a l l y  a t  l i b e r t y  t o  d e p a r t  

from a manda te .  Modine Mfg. C o .  v. ABC R a d i a t o r s ,  I n c . ,  367 So.2d 

2 3 2  ( F l a .  3d DCA 1979 )  ce r t .  d e n . ,  378 So.2d 342 ( 1 9 7 9 ) .  Brunner  

E n t e r p r i s e s  h a s  acknowledged t h a t  t h e  t r i a l  c o u r t  is bound by a 

m a n d a t e ,  b u t  i t  d o e s  n o t  concede  t h a t  t h e  issues of t h i s  c a u s e  

were f i n a l l y  r e s o l v e d  by t h e  p r i o r  Supreme C o u r t  d e c i s i o n .  In-  

d e e d ,  it is  c lea r  t h a t  t h e  t r i a l  court  f a i l e d  t o  c o n s i d e r  t h e  f a c -  

t u a l  issues l e f t  open  by t h e  F l o r i d a  Supreme C o u r t ' s  r u l i n g .  

The d e c i s i o n  and manda te  of t h e  Supreme C o u r t  e s t a b l i s h e d  t h e  
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0 l a w  o f  t h e  case as  t o  i n c l u s i o n  o f  B r u n n e r ' s  o u t - o f - s t a t e  income 

i n  i t s  F l o r i d a  " t a x  b a s e " .  J o n e s  v .  Knuck, 388 So.2d 328 ( F l a .  3d 

DCA 1 9 8 0 ) .  A l l  p o i n t s  of law d e c i d e d  upon an appeal become " t h e  

law of t h e  case", which c a n n o t  be  r e c o n s i d e r e d  i n  s u b s e q u e n t  pro- 

c e e d i n g s  i n  t h e  lower c o u r t s  or on a s u b s e q u e n t  appeal to  t h e  same 

appe l l a te  c o u r t .  McKinnon v.  J o h n s o n ,  48 So. 910 ( F l a .  1909); 3 

F l a . J u r . ,  Appel la te  Review S 4 1 4 ,  P .  566-568 ( 1 9 7 8 ) .  However, 

t h e r e  a re  a number of s i g n i f i c a n t  e x c e p t i o n s  t o  t h i s  r u l e ,  see 

B e v e r l y  Beach P roper t i e s  v .  N e l s o n ,  68 So. 2d 604 cer t . 
d e n . ,  348 U . S .  816 ( 1 9 5 3 ) ,  and S t r a z z u l l a  v .  H e n d r i c k ,  177 So.2d  1 

( F l a .  1 9 6 5 ) ,  s e v e r a l  of which apply i n  t h i s  case. 

- 

F i r s t ,  i t  is clear t h a t  l i k e  t h e  l e g a l  c o n c e p t s  of res a d j u d-  

i c a t a  and s ta re  d e c i s i s ,  t h e  l a w  of t h e  case t o  be  a p p l i e d  can  be 

changed  when required t o  do e q u i t y  and j u s t i c e  or f o r  p u b l i c  pol-  0 
i c y  c o n s i d e r a t i o n s .  B e v e r l y  Beach Proper t ies ,  I n c . ,  v .  N e l s o n ,  

s u p r a .  I n  commenting on t h e  need  t o  a d o p t  a f l e x i b l e  app roach  t o  

s t a r e  d e c i s  and res a d j u d i c a t a ,  t h e  F l o r i d a  Supreme C o u r t  h a s  

s a i d :  

I n  a democracy t h e  a d m i n i s t r a t i o n  o f  j u s t i c e  is  t h e  
p r i m a r y  c o n c e r n  of t h e  S t a t e  and when t h i s  c a n n o t  be  
d o n e  e f f e c t i v e l y  by a d h e r i n g  to  old  p r e c e d e n t s  t h e y  
s h o u l d  be  m o d i f i e d  o r  d i s c a r d e d .  B l i n d  a d h e r e n c e  to  
t h e m  g e t s  u s  nowhere.  

Wallace v .  Luxmoore, 2 4  So.2d 3 0 2 ,  a t  304 ( F l a .  1 9 4 6 ) .  

A c o u r t  s h o u l d  have  less  h e s i t a n c y  i n  c h a n g i n g  " t h e  law of 

t h e  case" i n  a cause before it t h a n  it would have  i n  r e f u s i n g  to  

a p p l y  t h e  d o c t r i n e  of res a d j u d i c a t a .  B e v e r l y  Beach P r o p e r t i e s ,  

I n c . ,  s u p r a ,  a t  607- 608.  As s t a t e d  i n  t h a t  case: - 
W e  may change  " t h e  l a w  of  t h e  case" a t  any t i m e  b e f o r e  0 
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w e  lose j u r i s d i c t i o n  o f  a cause and w i l l  n e v e r  h e s i t a t e  
t o  do so i f  w e  become c o n v i n c e d ,  as w e  a re  i n  t h i s  
i n s t a n c e ,  t h a t  o u r  o r i g i n a l  p ronouncement  of t h e  law was 
e r r o n e o u s  and such  r u l i n g  r e s u l t e d  i n  m a n i f e s t  
i n j u s t i c e .  I n  s u c h  a s i t u a t i o n  a c o u r t  of justice 
s h o u l d  n e v e r  a d o p t  a p e r t i n a c i o u s  a t t i t u d e .  

Id .  a t  608.  

The d e c i s i o n  i n  B e v e r l y  Beach P r o p e r t i e s ,  s u p r a ,  is one  ex-  

ample where  c h a n g i n g  t h e  l a w  of t h e  case w a s  appropr ia te .  The re  

r e v e r s a l  of t h e  p r io r  d e c i s i o n  on a p o i n t  o f  l a w  was found manda- 

t o r y  f o r  p u b l i c  p o l i c y  c o n s i d e r a t i o n s  i n  o r d e r  t o  g i v e  e f f e c t  t o  

t h e  l a w  of a s i s te r  s t a t e  and i ts  j u d i c i a l  o r d e r s ,  as r e q u i r e d  by 

t h e  F u l l  F a i t h  and C r e d i t  C l a u s e  of t h e  U n i t e d  S ta tes  C o n s t i t u -  

t i o n .  See also S t r a z z u l l a  v .  H e n d r i c k ,  supra,  a t  4. 

A s e c o n d  common e x c e p t i o n  t o  t h e  l a w  of t h e  case was r ecog-  

n i z e d  by t h e  F l o r i d a  Supreme C o u r t  i n  S t r a z z u l l a  v .  Hendr i ck :  

A n o t h e r  c l ea r  example of a case i n  which an e x c e p t i o n  t o  
t h e  g e n e r a l  r u l e  s h o u l d  be  made resul ts  f rom an i n t e r v e n i n g  
d e c i s i o n  by a h i g h e r  court  c o n t r a r y  to  t h e  d e c i s i o n  r e a c h e d  
o n  t h e  f o r m e r  appeal,  t h e  c o r r e c t i o n  of t h e  error making 
u n n e c e s s a r y  an appeal t o  t h e  h i g h e r  c o u r t .  S e e  I n  re  
Reamer's E s t a t e ,  1938,  331 Pa.  117 ,  200 A.  3 5 , . . . ;  L o u i s v i l l e  
& N.R.  C o .  v .  S t a t e  ( 1 9 1 4 ) ,  1 0 7  Miss. 597 ,  6 5  So. 881 .  

Id .  a t  4 ( e m p h a s i s  a d d e d ) .  S e e  a l so  Wallace v .  P.L.  Dodge Mem. 

Hosp., 399 So.2d 1 1 4  ( F l a .  3d DCA 1 9 8 1 ) ,  where t h e  C o u r t  a t  f o o t -  

e 

- 

n o t e  1 ,  page 116,  o u t l i n e s  i n  d e t a i l  many s i t u a t i o n s  i n  which ex- 

c e p t i o n s  are  made t o  " t h e  l a w  of t h e  case". 

The case of L o u i s v i l l e  & N.R.  Co. v .  S t a t e ,  65 So. 881 (Miss. 

1 9 1 4 ) ,  c i t e d  w i t h  a p p r o v a l  by J u s t i c e  R o b e r t s  i n  S t r a z z u l l a ,  

S u p r a ,  a t  4 ,  is p a r t i c u l a r l y  i n s t r u c t i v e .  As i n  Brunne r ,  L o u i s -  

v i l l e  & N.R.  C o .  i n v o l v e d  t h e  r i g h t s  of a m u l t i s t a t e  c o r p o r a t i o n  

d o i n g  b u s i n e s s  i n  s e v e r a l  s t a t e s .  That case i n v o l v e d  an at tempt 

by t h e  S t a t e  of Miss iss ippi  t o  p e n a l i z e  a c o r p o r a t i o n  (by  d e n y i n g  
@ 
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it any f u r t h e r  r i g h t  to  do b u s i n e s s  i n  t h e  s t a t e )  i f  t h e  co rpo ra-  

t i o n  exercised i ts  r i g h t  t o  remove t o  t h e  f e d e r a l  court  a l a w s u i t  . 
b r o u g h t  i n  s t a t e  cour t .  The M i s s i s s i p p i  Supreme C o u r t  n o t e d  it 

w a s  t h e  t h i r d  a p p e a r a n c e  of t h e  case b e f o r e  t h e  cour t ,  and t h a t  i n  

i t s  l a s t  d e c i s i o n  it had upheld  t h e  s t a t u t e  based on i t s  i n t e r p r e -  

t a t i o n  of c e r t a i n  Un i t ed  S t a t e s  Supreme c o u r t  cases. The 

M i s s i s s i p p i  Supreme C o u r t  t h e n  s t a t e d :  

S i n c e  t h e n ,  however ,  t h e  Supreme C o u r t  of t h e  Un i t ed  
S t a t e s  ... h a s  h e l d  t h a t 7  ... a s t a t e  has  no such  power 
o v e r  a c o r D o r a t i o n  which  i s  an i n s t r u m e n t a l i t v  of c A 

i n t e r s t a t e  commerce, such  as a r a i l r o a d  c o r p o r a t i o n  
engaged  i n  o p e r a t i n g  a r a i l r o a d  do ing  b o t h  i n t e r s t a t e  
and i n t r a s t a t e  b u s i n e s s ;  t h a t  t h e  s t a t e ' s  power over 
s u c h  a c o r p o r a t i o n  is  s u b j e c t  t o  c e r t a in  l i m i t a t i o n s ,  
one  o f  which l i m i t a t i o n s  is  t h a t  it c a n n o t  d e p r i v e  such  
a c o r p o r a t i o n  of a r i g h t  g u a r a n t e e d  t o  it  by t h e  f e d e r a l  
C o n s t i t u t i o n ,  and s i n c e  t h a t  C o n s t i t u t i o n  g u a r a n t e e s  t o  
s u c h  a c o r p o r a t i o n  t h e  r i g h t ,  under  c e r t a i n  c i r c u m-  
s t a n c e s ,  t o  remove a case f rom a s t a t e  t o  a f e d e r a l  
c o u r t ,  a s t a t e  is w i t h o u t  power t o  p e n a l i z e  it by 
p r o h i b i t i n g  it  from d o i n g  an i n t r a s t a t e  b u s i n e s s  m e r e l y  
because it h a s  exercised t h a t  r i g h t .  T h i s  much is clear  
from t h e  o p i n i o n  r e n d e r e d  i n  t h a t  case and is s u f f i c i e n t  
t o  dispose of t h e  one now unde r  c o n s i d e r a t i o n .  

- Id .  a t  881. (Emphas is  a d d e d ) .  Based on t h e  i n t e r v e n i n g  U n i t e d  

S t a t e s  Supreme C o u r t  dec i s ion ,  t h e  Supreme C o u r t  of M i s s i s s i p p i  

receded from t h e  law of the case it had e s t a b l i s h e d  i n  p r i o r  

d e c i s i o n s  and h e l d  t h e  s t a t u t e  i n v a l i d .  T h i s  p r i n c i p l e  is c l e a r l y  

a p p l i c a b l e  t o  Brunnerr 's  case. 

A s  s t a t e d  by J u d g e  Lea rned  Hand i n  H i g g i n s  v .  C a l i f o r n i a  

P rune  & Apricot G r o w e r ,  I n c . ,  3 F.2d  896 ,  a t  898 (2d C i r  1 9 2 4 ) ,  

" ' t h e  law of t h e  case' does n o t  r i g i d l y  b ind  a court to i ts former  

d e c i s i o n s ,  b u t  is  o n l y  addressed t o  i t s  good s e n s e . "  F u r t h e r ,  it 

is the d u t y  of t h i s  C o u r t  t o  a p p l y  t h e  l a t e s t  pronouncements  of 

the U n i t e d  S t a t e s  Supreme C o u r t  o n  Federa l  C o n s t i t u t i o n a l  q u e s-  
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t i o n s .  - See Townsend v.  C l o v e r  B o t t o m  H o s p i t a l  b S c h o o l ,  560 

S.W.2d 6 2 3 ,  a t  625- 626 (Tenn.  1 9 7 8 ) .  

Based on t h e  equi t ies  of t h i s  cause, t h e  c lea r  c o n s t i t u t i o n a l  

mandate  of t h e  Un i t ed  S ta tes  Supreme C o u r t  i n  ASARCO and good 

common sense, t h i s  Court should apply the  doctr ine of ASARCO t o  
t h i s  case, r e v e r s e  t h e  t r i a l  cou r t ' s  f i n a l  judgment  and enter a 

f i n a l  judgment for Brunner  based  on ASARCO. 

4. ASARCO 

Subsequen t  t o  t h e  Florida Supreme C o u r t ' s  B runne r  d e c i s i o n ,  

b u t  p r i o r  t o  t h e  D e p a r t m e n t ' s  moving t o  e n f o r c e  t h e  mandate ,  t h e  

U n i t e d  S t a t e s  Supreme C o u r t  d e c i d e d  t h e  case of ASARCO, Inc .  v .  

, 102 S .C t .  3103, 7 3  - U . S .  
I- 

Idaho S t a t e  Tax Commission, 

L.Ed.2d 7 8 7  ( 1 9 8 2 ) .  ASARCO d e a l t  w i t h  t h e  u s e  of t h e  three- factor  

formula method of apportionment as a p p l i e d  t o  t h e  c o n s t i t u t i o n -  

a l i t y  of i n c l u d i n g  i n  a p p o r t i o n e d  income g a i n s  from stock s a l e s ,  

i n t e r e s t  and d i v i d e n d s  e a r n e d  o u t - o f - s t a t e  by a n o n d o m i c i l i a r y  

0 

corporat ion do ing  s o m e  b u s i n e s s  i n  t h e  t a x i n g  s t a t e .  Al though t h e  

case focused p r i n c i p a l l y  on t h e  i ssue  of i n c l u s i o n  of i n c o m e " i n  

t h e  t a x  base, t h e  r e a s o n i n g  fo r  t h e  ASARCO d e c i s i o n  was based on 

t h e  U n i t e d  S t a t e s  Supreme C o u r t ' s  v i ew  t h a t  t h e  three- factor 

formula  method of appor t ionmen t  "is  c o n s t i t u t i o n a l l y  p e r m i s s i b l e  

o n l y  i n  t h e  case of a u n i t a r y  b u s i n e s s . "  7 3  L.Ed .2d ,  n .  1 4  a t  797 .  

As s u c h ,  ASARCO provides much needed g u i d a n c e  on issues r e l a t i n g  

t o  b o t h  t a x  b a s e  i n c l u s i o n  and use of t h e  t h r e e - f a c t o r  method of 

a p p o r t i o n m e n t  i n  t h e  case of m u l t i s t a t e  corporations.  

ASARCO, I n c .  was a c o r p o r a t i o n  t h a t  mined,  smelted and 

r e f i n e d  v a r i o u s  n o n f e r r o u s  metals ,  s u c h  as copper, go ld ,  s i l v e r ,  * 
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l ead  and z i n c .  I t  was i n c o r p o r a t e d  i n  N e w  J e r s e y ,  had N e w  York as 

i t s  commercial domicile and d i d  some b u s i n e s s  i n  v a r i o u s  loca- 

t i o n s ,  A S A R C O ' s  p r imary  I d a h o  b u s i n e s s  w a s  o p e r a t i o n  o f  a s i l v e r  

mine.  

a 

During  t h e  r e l e v a n t  t a x  y e a r s  ASARCO r e c e i v e d  i n t a n g i b l e  

income i n  t h e  form of ( a )  c a p i t a l  g a i n s  f rom s t o c k  sales ,  ( b )  

i n t e r e s t  and ( c )  d i v i d e n d s  from f i v e  c o r p o r a t i o n s  i n  which it had 

a m a j o r i t y  o w n e r s h i p  i n t e r e s t .  (The same t y p e  of income is a t  

issue i n  Brunner .  TR. V o l  I ,  P .  2 - 3 ) .  Each of t h e  c o r p o r a t i o n s  

which p roduced  t h e  i n t a n g i b l e  income was engaged  i n  t h e  m i n i n g ,  

s m e l t i n g ,  r e f i n i n g ,  f a b r i c a t i n g  of or s e l l i n g  n o n f e r r r o u s  metals;  

t h e y  were c l e a r l y  engaged i n  b u s i n e s s e s  re la ted  t o  ASARCO's p r i n -  

c ipa l  b u s i n e s s .  The I d a h o  S t a t e  T a x  C o m m i s s i o n  t rea ted A S A R C O ' s  

i n t a n g i b l e  income from t h e s e  sources as  s u b j e c t  t o  f o r m u l a r y  

a p p o r t i o n m e n t .  T h i s  d e t e r m i n a t i o n  w a s  o v e r r u l e d  by a t r i a l  c o u r t ,  

b u t  r e i n s t a t e d  by t h e  I d a h o  Supreme C o u r t  which h e l d  t h a t  s u b j e c t -  

i n g  s u c h  i n t a n g i b l e  income o f  ASARCO to  s t a t e  c o r p o r a t e  income t a x  

w i t h s t o o d  c o n s t i t u t i o n a l  a t t a c k .  ASARCO t o o k  an a p p e a l  t o  t h e  

U n i t e d  S t a t e s  Supreme C o u r t .  

I n  a n a l y z i n g  t h e  ASARCO f a c t s ,  t h e  Supreme C o u r t  rev iewed t h e  

c o n c e p t s  deve loped  i n  Mobil O i l  Corp. v .  Commissioner of Taxes  of 

Vermont, 4 4 5  U.S. 4 2 5  ( 1 9 8 0 ) ,  and Exxon Corp. v. Wiscons in  Dept. 

of Revenue, 447 U . S ,  207  ( 1 9 8 0 ) ,  and s t a t e d  t h a t  " t h e  l i n c h p i n  of  

a p p o r t i o n a b i l i t y  i n  t h e  f i e l d  of s t a t e  income t a x a t i o n  is t h e  

u n i t a r y  b u s i n e s s  p r i n c i p l e . ' '  ASARCO, 73 L.Ed.2d a t  795.  The 

C o u r t  h e l d  t h a t  d u e  process l i m i t a t i o n s  w o u l d  be s a t i s f i e d  i f  

t h e r e  is a " 'min ima l  c o n n e c t i o n '  between t h e  i n t e r s t a t e  a c t i v i t i e s  0 
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and t h e  t a x i n g  S t a t e ,  and a r a t i o n a l  r e l a t i o n s h i p  between t h e  

income a t t r i b u t a b l e  t o  t h e  s t a t e  and t h e  i n t r a s t a t e  v a l u e s  of t h e  

b u s i n e s s . "  ASARCO a t  795.  These  d u e  p r o c e s s  l i m i t s  are n o t  

" c o n t r a v e n e d  by s t a t e  a p p o r t i o n m e n t  and  t a x a t i o n  of income t h a t  

was d e t e r m i n e d  by g e o g r a p h i c  a c c o u n t i n g  to  have  a r i s e n  from a 

d i f f e r e n t  s t a t e  so long  a s  t h e  i n t r a s t a t e  and e x t r a s t a t e  a c t i v -  

i t i e s  formed p a r t  of a s i n g l e  u n i t a r y  b u s i n e s s . "  ASARCO, a t  795 .  

(Emphas i s  i n  o r i g i n a l .  1 

I n  r e j e c t i n g  I d a h o ' s  a rgumen t s  f o r  i n c l u d i n g  t h e  i n t a n g i b l e s  

income a s  s u b j e c t  t o  a p p o r t i o n m e n t  t h e  C o u r t  s t a t e d :  

We c a n n o t  a c c e p t ,  c o n s i s t e n t l y  w i t h  r e c o g n i z e d  due 
p r o c e s s  s t a n d a r d s ,  a d e f i n i t i o n  of " u n i t a r y  b u s i n e s s "  
t h a t  w o u l d  p e r m i t  n o n d o m i c i l a r y  Sta tes  to  a p p o r t i o n  and 
t a x  d i v i d e n d s  " [ w l h e r e  t h e  b u s i n e s s  a c t i v i t i e s  of t h e  
d i v i d e n d  payor have n o t h i n g  t o  do w i t h  the a c t i v i t i e s  of 
t h e  r e c i p i e n t  i n  t h e  t a x i n g  S t a t e . . . . "  

ASARCO, a t  802 .  

Based on t h e s e  s t a n d a r d s ,  t h e  U n i t e d  S t a t e s  Supreme C o u r t  

f ound  t h a t  ASARCO's i n t a n g i b l e  income was n o t  p a r t  of a u n i t a r y  

b u s i n e s s  and ,  t h u s ,  h e l d  it w a s  n o t  subjec t  t o  t a x  i n  I d a h o  by way 

o f  f o r m u l a r y  a p p o r t i o n m e n t .  

5. APPLICATION OF ASARC0 

The Depar tment  h a s  a d m i t t e d  t h a t  t h e  i s sues  i n  ASARCO and 

Brunner  E n t e r p r i s e s  are  t h e  same. TR. Vol. 111, P. 371- 372, 389.  

The Depa r tmen t  de layed for two y e a r s  t h e  f i l i n g  of any motion f o r  

f i n a l  judgment  based on t h e  m a n d a t e  and t h e  F l o r i d a  Supreme 

C o u r t ' s  d e c i s i o n  of November 2 0 ,  1980 .  Dur ing  such  t w o  y e a r s ,  

however ,  t h e  Department  d i d  f i l e  o t h e r  p l e a d i n g s .  TR. V o l .  111, 

P. 298- 299,  300- 304.  Now t h a t  t h e  U n i t e d  S t a t e s  Supreme C o u r t  i n  0 
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ASARCO h a s  f i n a l l y  r e s o l v e d  t h e  o u t - o f - s t a t e  i n t a n g i b l e s  issue 

a g a i n s t  t h e  s t a t e ' s  i n t e r e s t ,  t h e  Depar tment  has  f i l e d  its mot ion  

t o  e n f o r c e  t h e  manda te  and s e e k s  to  hang i t s  h a t  on l e g a l  p r i n -  

c ip l e s  rejected by t h e  U n i t e d  S t a t e s  Supreme C o u r t ,  I t  is c lea r  

t h a t  B r u n n e r  f a l l s  w i t h i n  t h e  parameters of t h e  ASARCO d e c i s i o n .  

B r u n n e r ' s  a c t i v i t i e s  i n  F l o r i d a  and Illinois were of a n o n- u n i t a r y  

b u s i n e s s  n a t u r e .  T h i s  C o u r t  is r equ i r ed  to  f o l l o w  t h e  l a t e s t  pro- 

nouncements  of t h e  U n i t e d  S t a t e s  Supreme C o u r t  on F e d e r a l  C o n s t i -  

t u t i o n a l  q u e s t i o n s .  A s  s u c h ,  B runne r  s h o u l d  be a f f o r d e d  the pro- 

t e c t i o n  t h a t  t h e  U n i t e d  S t a t e s  Supreme C o u r t  made a v a i l a b l e  i n  

ASARCO. 

6. BRUNNER ENTERPRISES' SEPARATE AND DISTINCT BUSINESSES. 

Dur ing  t h e  r e l e v a n t  t a x  y e a r s  Brunne r  operated t w o  separate 

0 and  d i s t i n c t  b u s i n e s s e s  -- a c t i v e  o p e r a t i o n  o f  F l o r i d a  o r a n g e  

g r o v e s  and managing asse t s  i n  Illinois which p roduced  income i n  

t h e  fo rm of i n t e r e s t ,  d i v i d e n d s  and c a p i t a l  g a i n s  on s t o c k  sa les .  

TR. Val. 11, P. 147 -153 ,  221- 226, 230- 231. 

The p r i n c i p a l  I l l i n o i s  asset  which produced over $2,700,000 

of income on d i s p o s i t i o n  w a s  a c o n t r o l l i n g  i n t e r e s t  i n  t h e  Bank. 

The Bank and t h e  F l o r i d a  o r a n g e  g r o v e  o p e r a t i o n s  were two t o t a l l y  

separa te  and d i s t i n c t  b u s i n e s s  o p e r a t i o n s  and were n o t  p a r t  of a 

s i n g l e  u n i t a r y  b u s i n e s s .  One can  h a r d l y  c o n c e i v e  of a more clas-  

s i c  example  of t w o  b u s i n e s s e s  t h a t  are t o t a l l y  separate  and dis- 

t i n c t  f rom e a c h  o t h e r .  

D u r i n g  t h e  r e l e v a n t  t a x  y e a r s ,  Brunner  a lso  r e c e i v e d  income 

f rom s t a t e  and m u n i c i p a l  o b l i g a t i o n s  (exempt  from f e d e r a l  income 

t a x )  and  o t h e r  i n t e r e s t  income. TR. V a l .  I, P. 5 2  and 5 6 .  All 
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d o c u m e n t a t i o n  r e g a r d i n g  and i n d i c i a  of o w n e r s h i p  r e l a t i n g  to  t h e  

s t a t e  and m u n i c i p a l  t a x  exempt  o b l i g a t i o n s  and o t h e r  assets  p r o-  
0 

d u c i n g  i n t e r e s t  income were l o c a t e d  i n  I l l i n o i s  and were n o t  a 

p a r t  of t h e  F l o r i d a  c i t r u s  o p e r a t i o n  of Rrunne r .  Due t o  t h e  

n a t u r e  of t h e  p a y o r  of t h e s e  o b l i g a t i o n s  ( p r i n c i p a l l y  s t a t e s  and 

m u n i c i p a l i t i e s ) ,  t h e  r e q u i s i t e  d e g r e e  of i n t e g r a t i o n  w i t h  t h e  

c i t r u s  o p e r a t i o n s  i n  F l o r i d a  c o u l d  n o t  e x i s t .  As i n d i c a t e d  by t h e  

U n i t e d  S t a t e s  Supreme C o u r t  i n  ASARCO: 

W e  c a n n o t  accept,  c o n s i s t e n t l y  w i t h  r e c o g n i z e d  d u e  
process s t a n d a r d s ,  a d e f i n i t i o n  of " u n i t a r y  b u s i n e s s "  t h a t  
would permit  n o n d o m i c i l i a r y  S t a t e s  t o  a p p o r t i o n  and t a x  
d i v i d e n d s  " [ w l h e r e  t h e  b u s i n e s s  a c t i v i t i e s  of t h e  d i v i d e n d  
payor have  n o t h i n g  t o  do w i t h  t h e  a c t i v i t i e s  of t h e  r e c i p i e n t  
i n  t h e  t a x i n g  S ta te . . . . "  

ASARCO, 7 3  L.Ed.2d a t  8 0 2 .  B r u n n e r ' s  i n t e r e s t  income from i n t a n -  

g i b l e s  was n o t  i n  any  way i n t e g r a t e d  w i t h  t h e  F l o r i d a  c i t r u s  g r o v e  

0 o p e r a t i o n s .  

F i n a l l y ,  d u r i n g  t h e  r e l e v a n t  years Brunne r  r e c e i v e d  d i v i d e n d s  

f r o m  v a r i o u s  companies .  TR.  V o l .  I ,  P. 5 2  and 56 r e s p e c t i v e l y .  

A l l  d o c u m e n t a t i o n  and i n d i c i a  of o w n e r s h i p  r e l a t i n g  t o  t h e  s t o c k  

p r o d u c i n g  t h i s  i n t a n g i b l e  income were l o c a t e d  i n  I l l i n o i s ,  ( T R .  

V o l  11, P .  1 5 2 ) ,  and t h e  Depa r tmen t  h a s  produced no e v i d e n c e  to  

s u p p o r t  i t s  a s s e r t i o n  t h a t  t h i s  d i v i d e n d  income s h o u l d  be i n c l u d e d  

i n  t h e  t a x  b a s e  and be s u b j e c t  t o  t a x  i n  F l o r i d a  under  f o r m u l a r y  

a p p o r t i o n m e n t .  

I n  ASARCO, t h e  U n i t e d  S t a t e s  Supreme C o u r t  n o t e d :  

[ f  ] o r m u l a r y  a p p o r t i o n m e n t ,  which  t a k e s  i n t o  a c c o u n t  t h e  
e n t i r e  b u s i n e s s  income of a m u l t i s t a t e  b u s i n e s s  i n  
d e t e r m i n i n g  t h e  income t a x a b l e  by a p a r t i c u l a r  s t a t e ,  is  
c o n s t i t u t i o n a l l y  permissible  o n l y  i n  t h e  case of a 
u n i t a r y  b u s i n e s s .  
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ASARCO, 7 3  L.Ed.2d n. 1 4  a t  787.  The C o u r t  s t a t e d  f u r t h e r  t h a t :  

[ i ] n  o r d e r  t o  e x c l u d e  c e r t a i n  income f r o m  t h e  
a p p o r t i o n m e n t  f o r m u l a ,  t h e  company m u s t  p r o v e  t h a t  " t h e  
income was e a r n e d  i n  t h e  course o f  a c t i v i t i e s  u n r e l a t e d  
t o  t h e  [ a c t i v i t i e s ]  i n  t h a t  S ta te . "  

I d .  a t  797.  - 
B r u n n e r  h a s  shown t h a t  i t s  F l o r i d a  o r a n g e  g r o v e s  and I l l i n o i s  

b u s i n e s s  o p e r a t i o n s  were "separate  and  d i s t i n c t  b u s i n e s s e s "  w i t h i n  

t h e  m e a n i n g  of ASARCO. If ASARCO's o p e r a t i o n s ,  which  i n c l u d e d  

rece ip t  of i n t e r e s t ,  d i v i d e n d s  and  c a p i t a l  g a i n  income from 

v a r i o u s  s u b s i d i a r i e s  ( a l l  of which  were i n t i m a t e l y  i n v o l v e d  i n  

a c t i v i t i e s  r e l a t i n g  t o  n o n f e r r o u s  me ta l s )  q u a l i f i e d  f o r  "separa te  

a n d  d i s t i n c t  b u s i n e s s "  status, it is c lear  t h a t  t h e  f a c t s  of 

B r u n n e r  c a l l  for s u c h  "separate and  d i s t i n c t  b u s i n e s s "  t r e a t m e n t .  

A s  s u c h ,  t h i s  C o u r t  s h o u l d  a p p l y  ASARCO to  t h i s  c a u s e ,  t h e  F i n a l  

J u d g m e n t  o n  E n t r y  of Mandate  of the t r i a l  court s h o u l d  be re- 

versed, and a F i n a l  J u d g m e n t  s h o u l d  be g r a n t e d  t o  B r u n n e r  b a s e d  on 

ASARCO. 

7 .  CONCLUSION: TAX BASE ISSUE. 

T h e  D e p a r t m e n t  h a s  a r g u e d  t h a t  t h e  F l o r i d a  Supreme C o u r t ' s  

d e c i s i o n  a n d  m a n d a t e  i n  1980 " f i n a l l y  r e s o l v e d "  t h e  " t a x  base" 

i s s u e  a g a i n s t  B r u n n e r  E n t e r p r i s e s .  I f  t h e  issue was f i n a l l y  

reso lved  i n  1980,  why t h e n  d i d  t h e  D e p a r t m e n t  w a i t  t w o  y e a r s  t o  

move t o  e n f o r c e  t h e  m a n d a t e  and co l lec t  t h e  t a x ?  

W h i l e  t h e  D e p a r t m e n t  de layed  f o r  two y e a r s  f i l i n g  i ts m o t i o n  

t o  e n f o r c e  t h e  m a n d a t e ,  B r u n n e r  acted p r o m p t l y  a f t e r  e n t r y  of t h e  

U n i t e d  S t a t e s  Supreme C o u r t ' s  d e c i s i o n  i n  ASARCO ( J u n e  29 ,  1 9 8 0 ) ,  

a n d  o n  A u g u s t  4 ,  1982 ,  f i l e d  i ts m o t i o n  f o r  summary j u d g m e n t  i n  e 
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t h i s  c a u s e .  The t a x p a y e r  s h o u l d  n o t  now be p r e j u d i c e d  by t h e  

D e p a r t m e n t ' s  d e l a y  i n  moving t o  e n f o r c e  t h e  manda te .  
0 

The U n i t e d  S t a t e s  Supreme C o u r t  h a s  spoken  on an i s s u e  of 

extreme i m p o r t a n c e  n o t  o n l y  t o  t h e  t a x p a y e r  b u t  t o  all m u l t i s t a t e  

c o r p o r a t i o n s  d o i n g  b u s i n e s s  i n  F l o r i d a  and across t h e  n a t i o n .  I t  

w o u l d  b e  i n e q u i t a b l e  and u n j u s t  t o  c o n s t r u e  t h e  s t a t u s  of t h i s  

case as r e q u i r i n g  e n t r y  of a judgment  i n  f avo r  of t h e  D e p a r t m e n t ,  

e s p e c i a l l y  i n  l i g h t  o f  t h e  D e p a r t m e n t ' s  d e l a y  and t h e  f a c t  t h a t  no 

cour t  h a s  e v e r  r u l e d  on t h e  f a c t u a l  q u e s t i o n s  which e x i s t  i n  t h i s  

case. 

When l i t i g a t i o n  a r i s e s ,  it is t h e  d u t y  of t h e  t a x i n g  a u t h o r-  

i t y  and t h e  cour ts  t o  c o n s t r u e  t a x i n g  statutes and a m b i g u i t i e s  

s t r o n g l y  i n  f avo r  of t h e  t a x p a y e r  or c i t i z e n  and s t r i c t l y  a g a i n s t  

rl) t h e  t a x i n g  a u t h o r i t y .  L e a d e r s h i p  Hous ing ,  Tnc. v .  Depar tment  of 

Revenue ,  336 So.2d 1239 ( F l a .  4 t h  DCA 1 9 7 6 ) ;  Ha rbo r  V e n t u r e s ,  I n c .  

v .  H u t c h e s ,  366 So.2d 1173 ( F l a .  1 9 7 9 ) .  

For  t h e  r e a s o n s  set  f o r t h  above ,  t h e  F i n a l  Judgment  e n t e r e d  

by  t h e  t r i a l  c o u r t  t o  e n f o r c e  t h e  manda t e  s h o u l d  be  r e v e r s e d ,  and 

final judgment  s h o u l d  be e n t e r e d  i n  f a v o r  of t h e  t a x p a y e r  ba sed  on 

ASARCO. A l t e r n a t i v e l y ,  t h e  F i n a l  Judgment  s h o u l d  be r e v e r s e d  and  

t h e  case remanded f o r  f u r t h e r  p r o c e e d i n g s  c o n s i s t e n t  w i t h  ASARCO. 
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C .  APPLICATION OF THE THREE- 
FACTOR FORMULA METHOD OF 

APPORTIONMENT TO BRUNNER ENTERPRISES' 
OUT-OF-STATE GENERATED INTANGIBLES INCOME 

IS UNCONSTITUTIONAL AS A VIOLATION 
OF THE DUE PROCESS CLAUSE. 

1 .  APPORTIONMENT ISSUE 

Brunner contends its income from interest, dividends and sale 

of the Bank stock should not be included in its Florida tax base. 

However, even if this Court determines such inclusion is proper, 

the Department's application of the three-factor formulary method 

of apportionment to Brunner's Illinois-generated intangibles 

income is unconstitutional and violates the due process clause of 

the Fourteenth Amendment. The three-factor apportionment method 

is improper because there is not a sufficient nexus between 

Brunner's activities in the taxing state (citrus groves) and the 

amount of income that the state seeks to tax. ASARCO, supra. 

The Department seeks to subject to taxation in Florida over 

$3,000,000.00 of Illinois-generated intangibles income. By use of 

the three-factor formula method of apportionment, the Department 

would subject almost 70% of such income to tax in Florida for the 

fiscal year  ending 9/30/73, and over 7 6 %  of such income to tax in 

Florida for the fiscal year ending 9/30/74. Allocation of such a 

large percentage of Brunner's Illinois-generated intangibles 

income is neither reasonable nor constitutional. 

In its Brunner decision, the Florida Supreme Court did n o t  

make a determination as to whether the three-factor formula method 

of apportionment was constitutionally applied to Brunner. The 
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Supreme Court said the taxpayer would have an opportunity to "show 

the requisite constitutional dimension which under Roger Dean 

justifies deviation from the three-factor formula.. .I1 390 So.2d, 

at 715.  The reference is to Roger Dean Enterprises, Inc. v. 

Department of Revenue, 3 8 7  So.2d 358 (Fla. 1 9 8 0 ) .  The trial court 

erred by failing to give Brunner any opportunity to show this 

"requisite constitutional dimens ion. I' 

In this appeal Brunner prays that this court will ( 1 )  hear 

this cause, (2) rule that the apportionment issue was not 

previously decided by the Florida Supreme Court, ( 3 )  hold that 

under Roger Dean and ASARCO the Department is precluded from 

subjecting Brunner's Illinois-generated intangibles income to the 

three-f actor apportionment method and (4) require the Department 

to recompute Brunner's corporate income tax for the years in 

question in an equitable and constitutional manner pursuant to the 
0 

guidelines of Roger Dean, ASARCO and Florida's relief provision, 

Section 214.73,  Florida Statutes. The Department's subjection of 

7 0 %  of Brunner's Illinois-based income to corporate income 

state. 

2. P R I O R  DECISION OF FLORIDA SUPREME COURT. 

In its Brunner decision, the Florida Supreme Court decided 

two issues. It h e l d  ( 1 )  that gain from an out-of-state sale of '3 

stock could be taxable under the Florida Corporate Income Tax 

Code, and (2) that the method of computation to be used was to in- 

clude the stock sale gain in the tax base. The Court did not, 

however, decide that the Department properly applied the three-  

factor formula method of apportionment to Brunner's income. The 

Court stated : -26-  



Even if t h e  t a x p a y e r  can  show t h e  requis i te  c o n s t i t u t i o n a l  
d i m e n s i o n  which unde r  Roger Dean j u s t i f i e s  d e v i a t i o n  from t h e  
t h r e e - f a c t o r  f o r m u l a ,  t h e  o u t - o f - s t a t e  g a i n  m u s t  be i n c l u d e d  
i n  t h e  t a x  b a s e ,  i.e., t h e  federal t axab le  income. S S  
2 2 0 . 1 2 ,  220.13,  F l a .  S t a t .  ( 1 9 7 3 ) .  

The F l o r i d a  Supreme C o u r t  t h e n  remanded t h e  case f o r  f u r t h e r  pro- 

c e e d i n g s .  

What t a x p a y e r  b u t  Brunner  c o u l d  have been r e f e r r e d  to  when 

t h e  C o u r t  s t a t ed  t h a t  " t h e  t a x p a y e r "  migh t  be able  t o  show a 

" r equ i s i t e  c o n s t i t u t i o n a l  d imens ion"  t o  j u s t i f y  a d e v i a t i o n  from 

u s e  of t h e  t h r e e - f a c t o r  f o r m u l a  method? A p p e l l a t e  cour ts  do n o t  

c h o o s e  t h e i r  words l i q h t l y ,  and where a pa r t i cu l a r  d i r e c t i o n  or 

h o l d i n g  is  i m p l i c i t  i n  a d e c i s i o n  r e n d e r e d ,  it is no l o n g e r  open 

f o r  d i s c u s s i o n  or c o n s i d e r a t i o n ,  Sax E n t e r p r i s e s ,  I n c .  v .  David 

an! Dash, I n c . ,  107 So.2d 612 ( F l a .  1 9 5 8 ) ,  and t h e  lower court  

s h o u l d  f o l l o w  the a p p e l l a t e  c o u r t ' s  i n s t r u c t i o n s .  

The Supreme C o u r t ' s  dec i s ion  t o  d e t e r m i n e  t h e  t w o  i s s u e s  re- 
0 

f e r r e d  t o  above ,  b u t  t o  remand to  t h e  lower court  for a d e t e r m i n a-  

t i o n  a s  t o  whe the r  t h e  t a x p a y e r  cou ld  show t h a t  " requ is i t e  dimen- 

s i o n "  t o  j u s t i f y  a d e v i a t i o n  from t h e  t h r e e - f a c t o r  fo rmula  method 

of a p p o r t i o n m e n t ,  is c o n s i s t e n t  w i t h  t h e  p r o c e d u r a l  h i s t o r y  of t h e  

case. 

T h i s  case was i n i t i a l l y  h e a r d  by C i r c u i t  J u d g e  Charles E. 

Miner ,  Jr. who r u l e d  i n  f a v o r  of Brunner  on a m o t i o n  f o r  summary 

judgment  based on Count I o f  t h e  Compla in t  and S t a n  M u s i a l  & 

B i g g i e ' s ,  I n c .  v .  Depar tment  o f  Revenue, 363  So.2d 375 ( F l a .  1st 

DCA 1 9 7 8 ) ,  (wh ich  was s u b s e q u e n t l y  r e v e r s e d  a t  387 So.2d 365 ( F l a .  

1 9 8 0 ) ) .  The o n l y  legal argument  made a t  t h e  summary judgment 

h e a r i n g  b e f o r e  Judge  Miner was t h a t  income from t h e  o u t - o f- s t a t e  0 
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s a l e  of s t o c k ,  i n t e r e s t  and d i v i d e n d s  s h o u l d  be  e x c l u d e d  from t h e  

t a x  b a s e  of a f o r e i g n  c o r p o r a t i o n  d o i n g  b u s i n e s s  i n  F l o r i d a .  

T h i s  C o u r t  a f f i r m e d  t h e  summary judgment .  On c e r t i f i c a t i o n  

of t h e  t w o  q u e s t i o n s  r e f e r r e d  t o  above  as a matter of g r e a t  p u b l i c  

i n t e r e s t ,  t h e  F l o r i d a  Supreme C o u r t  r e v e r s e d  t h a t  d e c i s i o n  and 

remanded fo r  f u r t h e r  p r o c e e d i n g s .  Where a t r i a l  c o u r t  h a s  d e c i d e d  

a case on o n e  o f  s e v e r a l  g r o u n d s  u rged  and on appeal t h e  a p p e l l a t e  

C o u r t  r e v e r s e s  t h e  d e c i s i o n ,  t h e  appel la te  c o u r t  w i l l  remand t h e  

c a u s e  fo r  d e c i s i o n  by t h e  t r i a l  c o u r t  on t h e  o t h e r  g r o u n d s .  M i a m i  

Beach v .  S c h a u e r ,  104 So.2d 129 ( F l a .  3d DCA 1 9 5 8 ) ,  c e y t .  d i sm. ,  

112 So.2d 838  ( F l a .  1 9 5 9 ) .  T h i s  is what s h o u l d  h a v e ,  b u t  d i d  n o t ,  

o c c u r  when t h e  t r i a l  c o u r t  h e a r d  t h i s  case i n  December, 1982. 

On remand t h e  t r i a l  c o u r t  s h o u l d  have  c o n s i d e r e d  t h e  f a c t s  

r e l i e d  upon by t a x p a y e r  and a v a i l a b l e  t o  t h e  court  by way of 

a f f i d a v i t ,  d e p o s i t i o n  and documents  c l e a r l y  d e m o n s t r a t i n g  t h a t  

B runne r  c o u l d  show t h e  " r e q u i s i t e  c o n s t i t u t i o n a l  d imens ion"  u n d e r  

Roger  Dean t o  j u s t i f y  a d e v i a t i o n  f rom t h e  t h r e e - f a c t o r  f o r m u l a  

method of a p p o r t i o n m e n t .  The l e g a l  i s s u e s  men t ioned  above  were 

n o t  d e c i d e d  by t h e  F l o r i d a  Supreme C o u r t  i n  i t s  Brunner  

E n t e r p r i s e s  d e c i s i o n .  F u r t h e r ,  no cour t  has y e t  examined  

t a x p a y e r ' s  f a c t s  to  d e t e r m i n e  i f  t h e  " r e q u i s i t e  c o n s t i t u t i o n a l  

d i m e n s i o n "  e x i s t s  t o  j u s t i f y  a d e v i a t i o n  f rom t h e  t h r e e - f a c t o r  

method.  F i n a l l y ,  no  c o u r t  h a s  yet c o n s i d e r e d  t h e  e x t e n t  t o  which 

t h e  r e l i e f  p r o v i s i o n s  of S e c t i o n  214.73,  F l o r i d a  S t a t u t e s ,  s h o u l d  

b e  employed i f  a p p l i c a t i o n  of t h e  normal  t h r e e - f a c t o r  method of 
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apportionment is found unconstitutional. As such, the trial 

court's decision is in error and should be reversed. 

3. FLORIDA CORPORATE INCOME TAX 

0 

The taxpayer has argued that the Supreme Court's Brunner de- 

cision determined the two issues referred to above but left the 

apportionment question for determination by the trial court on 

further proceedings. This position is consistent with the multi- 

step computation approach required by the Florida Corporate Income 

Tax Code, Chapter 220, Florida Statutes, (1973). 

The Florida corporate income tax is a tax of 5% on a corpora- 

tion's ''net income." S220. l l ,  Fla.Stat. (1973). "Net income" is 

defined by Chapter 220 as the taxpayer's share of adjusted f ede ra l  

income f o r  the year apportioned to Florida under S220.15, Fla, 

I) Stat. (1973), less a $5,000 exemption. 5220.14, Fla.Stat. 

(1973). 

Thus, computation of the tax on "net income" can be broken 

down into four basic steps: 

(1) Determination of "adjusted federal income," which 
is a taxpayer's taxable income for f ede ra l  t a x  
purposes, with some adjustments. S220.12, 
Fla.Stat. (1973). (This is referred to as the "tax 
base." See Fla. Admin. Code Ch. 12C-1.15(1), which 
provides, in pertinent part, that "[tlhe terms 'base '  or 
' t a x  base' in the first sentences of Sections 214.71, 
214.72 and 214.73 (apportionment statutes) shall mean 
adjusted federal income as defined in Code Section 
2 2 0 . 1 3" ) . 

(2) Apportioning the tax base to Florida in accordance with 
Chapter 214, Part IV (as directed by S220.15, Fla.Stat. 
(1973) ) . 

( 3 )  Reduction by the $5,000 exemption. 

( 4 )  Multiplied by the 5% tax rate. 
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The B r u n n e r  Supreme C o u r t  d e c i s i o n  r u l e d  t h a t  o u t - o f - s t a t e  g a i n  

f r o m  a s t o c k  sa le  m u s t  be i n c l u d e d  i n  t h e  federal t a x a b l e  income 

t a x  base unde r  s e c t i o n s  220.12 and  2 2 0 . 1 3  ( s t e p  1 ) ;  i t  d i d  n o t ,  

howeve r ,  decide t h a t  t h e  t h r e e - f a c t o r  f o r m u l a  a p p o r t i o n m e n t  method 

s o u g h t  t o  be used by t h e  Depa r tmen t  of Revenue ( i n  s tep  2 )  was 

c o n s t i t u t i o n a l .  The F l o r i d a  Supreme C o u r t  c o n t e m p l a t e d  t h e  

p o s s i b i l i t y  t h a t  t h e  facts of t h i s  case c o u l d  requi re  a d e v i a t i o n  

f r o m  the t h r e e - f a c t o r  method or  t h a t  t h e  t h r e e - f a c t o r  method c o u l d  

be found  u n c o n s t i t u t i o n a l  as appl ied  t o  B r u n n e r ' s  f a c t s .  390 

So.2d a t  715. I n  t h e  e v e n t  t h a t  t h e  t h r e e - f a c t o r  f o r m u l a  method 

was found  u n c o n s t i t u t i o n a l ,  one  of t h e  a l t e r n a t e  methods  se t  f o r t h  

i n  S214.73, Fla .S ta t .  ( 1 9 7 3 ) ,  would have  t o  be employed by  t h e  

Depar tmen t , 

4 .  MANDATE, 0 
I t  is no answer  to  say  t h a t  t h e  F l o r i d a  Supreme C o u r t  i s s u e d  

i t s  d e c i s i o n  and manda te  a n d ,  e r g o ,  a l l  i s s u e s  a re  f i n a l l y  

r e s o l v e d  a g a i n s t  BrUnner E n t e r p r i s e s .  

I t  is w e l l  r e c o g n i z e d  t h a t  a t r i a l  c o u r t  c a n n o t  depart  from a 

m a n d a t e  of a h i g h e r  court. S c h e t t e r  v .  S c h e t t e r ,  3 3 0  So.2d 150 

( F l a . 4 t h  DCA 1 9 7 6 ) .  However, t h e  D e p a r t m e n t ' s  a p p l i c a t i o n  of t h i s  

p r i n c i p l e  t o  t h e  case a t  bar is an o v e r s i m p l i f i c a t i o n  t h a t  does 

n o t  do j u s t i c e  t o  t h e  f a c t s  and is e r r o n e o u s  as  appl ied  t o  the 

F l o r i d a  Supreme C o u r t ' s  d e c i s i o n  i n  Brunne r .  

The e x t e n t  t o  which a lower c o u r t  s h o u l d  f o l l o w  a manda te  of 

a n  a p p e l l a t e  c o u r t  is gove rned  by ( 1 )  t h e  o p i n i o n  i s s u e d  by t h e  

h i g h e r  court  and ( 2 )  t h e  i s s u e s  t h a t  were decided by t h e  h i g h e r  

@ c o u r t .  F l o r i d a  A i r  C o n d i t i o n e r s ,  I n c ,  v .  C o l o n i a l  S u p p l y  Co,, 390  

-30 -  



So.2d 1 7 4  ( 5 t h  P l a .  DCA 1 9 8 0 ) .  To t h e  e x t e n t  a h i g h e r  cour t  h a s  

n o t  dec ided  an i s s u e ,  on remand for f u r t h e r  p r o c e e d i n g s  t h e  i s s u e  

remains  open fo r  d e c i s i o n  by t h e  lower court .  Second,  i f  a h i g h e r  

c o u r t  decides o n l y  one  of s e v e r a l  i s s u e s  i n  a cause, i ts  d e c i s i o n  

on  t h a t  i ssue  does n o t  d i c t a t e  a r e s u l t  i n  t h e  cause on o t h e r  

issues. S e e  M i a m i  Beach v .  S c h a u e r ,  s u p r a .  - 
F i n a l l y ,  i f  a l l  t h e  issues i n  t h i s  cause were " f i n a l l y  

r e s o l v e d "  by t h e  F l o r i d a  Supreme C o u r t  i n  its 1980 Brunner  

d e c i s i o n ,  why t h e n  d i d  t h e  Depar tment  w a i t  t w o  y e a r s  to  e n f o r c e  

t h e  mandate  and seek c o l l e c t i o n  of t h e  t a x ?  

The D e p a r t m e n t ' s  p o s i t i o n  t h a t  t h e  Brunner  d e c i s i o n  and 

mandate  d e a l t  w i t h  all t h e  i ssues  i n  t h i s  case appears t o  be a 

r e c e n t  r e v e l a t i o n .  The t a x p a y e r  p r a y s  t h a t  t h i s  C o u r t  w i l l  h e a r  

t h i s  i s s u e  and r u l e  t h a t  ASARCO, supra ,  p r e v e n t s  t h e  Depar tment  

f rom s u b j e c t i n g  B r u n n e r ' s  o u t - o f - s t a t e  i n t a n g i b l e s  income to  t h e  
I) 

t h r e e - f a c t o r  a p p o r t i o n m e n t  f o r m u l a .  

E. TESTING THREE-FACTOR FORMULA APPORTIONMENT PRIOR TO 
ASARCO. 

I n  its Brunner  d e c i s i o n ,  t h e  F l o r i d a  Supreme C o u r t  r e f e r r e d  

t o  " t h e  t a x p a y e r "  hav ing  an o p p o r t u n i t y  t o  "show t h e  r equ i s i t e  

c o n s t i t u t i o n a l  d imens ion  which under  Roger Dean [wou ld  j u s t i f y  a 

d e v i a t i o n ]  f rom t h e  t h r e e - f a c t o r  f o r m u l a"  method. 390 So.2d a t  

7 1 5 .  T h i s  l anguage  c l e a r l y  d e m o n s t r a t e s  t h a t  t h e  Supreme C o u r t  

d i d  n o t  f i n a l l y  r e s o l v e  t h e  t h r e e - f a c t o r  a p p o r t i o n m e n t  i s s u e .  

The Supreme C o u r t  looked  to  Roger Dean as t h e  t e s t  for 

a p p o r t i o n m e n t .  I n  Roger Dean E n t e r p r i s e s ,  I n c .  v .  Department  o f  

Revenue,  3 8 7  So.2d 358 ( F l a .  1 9 8 0 ) ,  t h e  F lo r ida  Supreme C o u r t  0 
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indicated that the three-factor formula method of apportionment 

was the normal method of apportioning income of a multistate COK- 

porate taxpayer to Florida. Roger Dean, however, a l so  indicated 

that the three-factor method was not the exclusive approach avail- 

able. 387  So.2d at 363.  It stated, however, that there was a 

strong presumption in favor of the normal three-factor apportion- 

ment method. Roger Dean, at 3 6 3 .  

I n  spite of the presumption favoring use of three-factor ap- 

portionment, both the statutory scheme of the Florida Corporate 

Income Tax and the Department's regulations effective for Brun- 

ner's tax years at issue indicate that an alternative approach is 

available if the normal three-factor method is unreasonable or un- 

constitutional. That statutory relief is set forth in Section 

214.73, Florida Statutes ( 1 9 7 3 )  and it is to be applied where 

three-f actor  apportionment is unworkable, unreasonable or uncon- 
0 

stitutional. 

Section 214.73, Florida Statutes ( 1 9 7 3 ) ,  provided as 

follows: 

Apportionment; other methods -- I f  the apportionment methods 
of SS214.71 and 214.72 do not fairly represent the extent of 
a taxpayer's tax base attributable to this state, the 
taxpayer may petition fo r ,  or the department may require, in 
respect to all or any p a r t  of the taxpayer's tax base, if 
reasonable,: 

( 1 )  Separate accounting; 
( 2 )  The exclusion of any one or more factors; 
( 3 )  The inclusion of one or more additional factors 

which will fairly represent the taxpayer's tax base 
attributable to this state; OK 

produce an equitable apportionment. 
( 4 )  The employment of any other method which will 
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The Department's administration regulations in effect for 

1973  and 1 9 7 4  also indicated that cases could exist in which 

three-factor apportionment was inappropriate. Florida 

Administrative Code, Chapter 12C-1 .15(4)  ( 1 9 7 3 )  provided in 

pertinent part: 

( 4 )  General Method 
( a )  Taxpayers who have income from sources within and 
without Florida are taxable upon the adjusted federal income 
apportioned to Florida in accordance with Part IV of Chapters 
214,  F.S. 

Where the Florida activities are a part of a unitary 
business carried on within and without Florida, the 
portion of the taxpayer's income subject to tax in 
Florida will generally be determined by a three-factor 
formula of property, payroll and sales.. , 

(Emphasis added). This regulation indicated that the three-factor 

method would usually be employed when a "unitary business" was 

found, then went on to define the concept "unitary business." 

0 Under the Department's own regulations, where a unitary 

business was not found, certain cases would justify use of the 

relief provision of Section 214.73, Florida Statutes ( 1 9 7 3 ) ,  in 

lieu of the normal three-factor method of apportionment. Florida 

Administrative Code Chapter 1 2 C - 1 . 1 5 ( 6 ) ,  provided: 

Section 214.73 permits a departure from the apportionment 
methods of Sections 214.71  and 214.72, only in limited and 
specific cases. Section 214.73  may be invoked only in 
specific cases where unusual fact situations (which 
ordinarily will be unique and nonrecurring ) produce 
incongruous results under the apportionment provisions 
contained in Sections 214.71 and 214.72.  

Brunner involves an unusual factual situation with unique and 

nonrecurring facts (the sale of bank stock pursuant to the 

Comptroller of the Currency's order), which produces incongruous 

results under three-factor apportionment. The Department is 
0 
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t age  

a b l e  

a n a l ;  

0 a t t e m p t i n g  t o  s u b j e c t  t o  corporate income t a x a t i o n  i n  F l o r i d a  o v e r  

$3,000,000.00 o f  I l l i n o i s - g e n e r a t e d  i n t a n g i b l e s  income.  ( O v e r  

$ 2 , 7 0 0 , 0 0 0 . 0 0  of t h i s  income c o n s i s t e d  of s a l e s  proceeds f rom d i s -  

p o s i t i o n  of a 9 5 %  s t o c k  i n t e r e s t  i n  t h e  Bank ( l o c a t e d  i n  Oak P a r k ,  

I l l i n o i s ) .  T h e  D e p a r t m e n t  h a s  u s e d  t h r e e - f a c t o r  a p p o r t i o n m e n t  t o  

a t t r i b u t e  t h e  g r e a t  b u l k  of t h i s  I l l i n o i s - g e n e r a t e d  i n t a n g i b l e s  

income t o  F l o r i d a  ( 7 0 %  for  f i s c a l  year e n d i n g  9 /30/73 and  76% for 

f i s c a l  y e a r  e n d i n g  9/30/74). A t t r i b u t i o n  of s u c h  a l a rge  p e r c e n-  

income to  F l o r i d a  is p a t e n t l y  u n r e a s o n-  

e v e n  u n d e r  Roger Dean. A b r i e f  

rprises, Inc., sup ra ,  w i l l  make t h i s  

of B r u n n e r ' s  I l l i n o i s  

and  u n c o n s t i t u t i o n a l ,  

sis of Roger Dean E n t  

a p p a r e n t  . 
Roger  Dean i n v o l v e d  a West V i r g i n i a  c o r p o r a t i o n  t h a t  h e l d  an  

@ i n t e r e s t  i n  two C h e v r o l e t  d e a l e r s h i p s ,  o n e  i n  Palm Beach and o n e  

in West V i r g i n i a .  Each  d e a l e r s h i p  w a s  r u n  i n  t h e  corporate f o r m ,  

w i t h  Roger Dean E n t e r p r i s e s ,  I n c .  owning  a 1 0 0 %  s t o c k  i n t e r e s t  i n  

t h e  P a l m  B e a c h  d e a l e r s h i p  (Roger Dean C h e v r o l e t ,  I n c . ) ,  and a 50% 

i n t e r e s t  i n  the West V i r g i n i a  d e a l e r s h i p  ( D u t c h  Miller C h e v r o l e t ,  

I n c . ) .  

The  t r a n s a c t i o n  which g e n e r a t e d  t h e  d i s p u t e d  income w a s  Roger 

Dean E n t e r p r i s e s '  s a l e  of i t s  5 0 %  i n t e r e s t  i n  D u t c h  Miller 

C h e v r o l e t  for $ 3 4 9 , 2 1 7 .  The D e p a r t m e n t  of Revenue i n c l u d e d  t h i s  

i n c o m e  i n  Roger Dean E n t e r p r i s e s '  t a x  base and s u b j e c t e d  it t o  

corporate t a x  i n  F l o r i d a  b a s e d  on t h r e e - f a c t o r  a p p o r t i o n m e n t .  

R o g e r  Dean c o n t e s t e d  t h i s  t r e a t m e n t ,  b u t  t h e  F lo r ida  Supreme C o u r t  

f o u n d  t h e  f a c t s  i n  t h e  case s u f f i c i e n t  t o  t a x  t h i s  incame .  

However, t h e  C o u r t  d i d  n o t e  t h a t :  
0 
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[tJhe relief provision should be used where the statute 
reaches arbitrary or unreasonable results so that its 
application could be attacked successfully on 
constitutional grounds. 

3 8 7  So.2d 358, at 3 6 3 .  

The trial court  erred in refusing to consider whether 

Brunner's facts justify a deviation from three-factor 

apportionment based on the Roger Dean standard. A review of the 

affidavits, documents and deposition testimony clearly reveals 

that such a deviation is required in t h i s  case, and that Brunner's 

facts are quite different from Roger Dean. 

F i r s t ,  Brunner d i d  n o t  constitute a unitary business. It 

involved ownership and operation of Florida orange groves and a 

stock interest in an Illinois bank. Roger Dean Enterprises, Inc., 

by contrast, involved a holding company and several subsidiaries, 

each of which were intimately involved in automobile dealerships. 0 
Second, Roger Dean Enterprises' commercial domicile was Florida, 

thereby creating a strong nexus with the state and giving it a 

justification for subjecting a l l  of the corporation's income to 

tax. By contrast, Brunner's commercial domicile was i n  Illinois, 

and its activities in Florida were limited to ownership and 

operation of orange groves. Finally, under the ASARCO standard 

Roger Dean would probably be considered a unitary business; 

Brunner would not. 

A s  such, had the trial court tested the facts, documents, 

testimony and affidavits of Rrunner, it would have found that 

under the Roger Dean standard three-factor apportionment was 

unconstitutionally applied to Rrunner, and that Brunner is one of 
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t h o s e  r a re  cases t h a t  j u s t i f i e s  u s e  of t h e  r e l i e f  p r o v i s i o n s  of 

s e c t i o n  214.73,  F l o r i d a  S t a t u t e s .  

The Depa r tmen t  h a s  a r g u e d  u s e  o f  t h e  r e l i e f  p r o v i s i o n  is 

i n a p p r o p r i a t e  b e c a u s e  it would r e q u i r e  e x c l u s i o n  of t h e  I l l i n o i s  

income f rom B r u n n e r ' s  t a x  b a s e ,  which it asser ts  is i n  c o n f l i c t  

w i t h  t h e  Supreme C o u r t ' s  manda te .  TR. Vol. 111, P. 357-358. T h i s  

is i n c o r r e c t  and m i s l e a d i n g .  Whi le  t h e  "separate a c c o u n t i n g "  

s o u g h t  by  Rrunne r  would h a v e  t h i s  r e s u l t ,  t h e  re l ief  p r o v i s i o n  i s  

n o t  l i m i t e d  t o  separate a c c o u n t i n g .  I t  a lso  i n c l u d e s  t h e  

p o s s i b i l i t y  of ( a )  e x c l u d i n g  o n e  or  more f a c t o r s ,  ( b )  i n c l u d i n g  

o n e  o r  more a d d i t i o n a l  f a c t o r s  t o  f a i r l y  r e p r e s e n t  t h e  t a x p a y e r ' s  

t a x  b a s e  t o  t h e  s t a t e  or  ( c )  t h e  employment of any o t h e r  method t o  

a r r i v e  a t  a n  e q u i t a b l e  a p p o r t i o n m e n t .  

S i n c e  t h e  i n s t i t u t i o n  o f  t h i s  l a w s u i t  i n  1976, t h e  t a x p a y e r  

h a s  r e p e a t e d l y  p r a y e d  for r e l i e f  under  s e v e r a l  s u b s e c t i o n s  of 

s e c t i o n  214.73,  F l o r i d a  S t a t u t e s ,  TR. V o l .  I ,  P. 22-26; TR. Vol. 

0 

111, P.  349 .  All t h i s  t a x p a y e r  a s k s  is t h a t  t h e  amount of i t s  

I l l i n o i s - g e n e r a t e d  i n t a n g i b l e s  income a t t r i b u t e d  t o  F l o r i d a  b e a r  

some r e a s o n a b l e  r e l a t i o n s h i p  t o  t h e  f a c t s .  Appor t ionment  o f  t h i s  

income t o  F l o r i d a  a t  t h e  r a t e  o f  7 0 %  f o r  f i s c a l  y e a r  e n d i n g  

9/30/73 and  76% fo r  f i s c a l  y e a r  e n d i n g  9/30/74 i s  n o t  r e a s o n a b l e  

and it s h o u l d  n o t  b e  u p h e l d  a s  c o n s t i t u t i o n a l .  

The F l o r i d a  Supreme C o u r t ' s  BrUnneK d e c i s i o n  d i d  not f i n a l l y  

r e s o l v e  t h e  c o n s t i t u t i o n a l i t y  of t h e  D e p a r t m e n t ' s  a p p l y i n g  

t h r e e - f a c t o r  a p p o r t i o n m e n t  t o  B r u n n e r ' s  I l l i n o i s  income. F u r t h e r ,  

no court  h a s  y e t  t o  c o n s i d e r  e i t h e r  ( 1 )  w h e t h e r  B r u n n e r ' s  f a c t s  

j u s t i f y  a d e v i a t i o n  f rom t h e  t h r e e - f a c t o r  f o r m u l a  method of 
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a p p o r t i o n m e n t  under  Roger Dean or (2) B r u n n e r ' s  p r a y e r  for  

a p p l i c a t i o n  of one  of t h e  fo rms  of  r e l i e f  unde r  S e c t i o n  214.73, 0 
F l o r i d a  S t a t u t e s .  A s  s u c h ,  t h e  a p p o r t i o n m e n t  i s s u e  h a s  n o t  been 

f i n a l l y  r e s o l v e d  by t h e  Supreme C o u r t ' s  mandate .  F u r t h e r ,  ASARCO, 

v .  I d a h o  S t a t e  Tax Commission, 7 U.S .  - , 102 S . 2 d  3103, 73 

L.Ed.2d 787 ( 1 9 8 2 ) ,  is now t h e  l a w  t h a t  must be applied t o  t h e s e  

i ssues .  

6 .  ASARCO. 

I n  ASARCO, t h e  U n i t e d  S t a t e s  Supreme C o u r t  h e l d  t h a t  t h e  

S t a t e  of I d a h o  c o u l d  n o t  c o n s t i t u t i o n a l l y  i n c l u d e  w i t h i n  t h e  

t a x a b l e  income of a n o n- d o m i c i l i a r y  p a r e n t  c o r p o r a t i o n  (ASARCO) 

d o i n g  some b u s i n e s s  i n  t h e  S t a t e  a p o r t i o n  of i n t a n g i b l e  income 

( d i v i d e n d s ,  i n t e r e s t  and c a p i t a l  g a i n s  from s t o c k  s a l e s ) ,  t h a t  t h e  

p a r e n t  r e c e i v e d  from s u b s i d i a r y  corporations h a v i n g  no o ther  

c o n n e c t i o n  w i t h  t h e  S t a t e .  The f o c u s  i n  ASARCO, as i n  Brunne r ,  

is a d u e  p r o c e s s  c o n c e r n .  G e n e r a l l y ,  a s t a t e  may n o t  t ax  v a l u e  

a 

earned o u t s i d e  i ts  borders.  See, e . g . ,  C o n n e c t i c u t  G e n e r a l  L i f e  

I n s .  C o .  v .  J o h n s o n ,  303 U.S. 77 (1938). The b road  q u e s t i o n  is 

h a s  t h e  s t a t e  g i v e n  a n y t h i n g  f o r  which it can  a s k  a r e t u r n ?  

- 

Wiscons in  v .  J . C .  Penney C o . ,  311 U.S .  435 (1940). Has F l o r i d a  

g i v e n  a n y t h i n g  which j u s t i f i e s  s u b j e c t i n g  o v e r  70% of B r u n n e r ' s  

I l l i n o i s  income t o  tax i n  this S t a t e ?  W e  s u b m i t  it has n o t .  

A s  i n d i c a t e d  i n  ASARCO, t h e r e  m u s t  be a 'minimal  c o n n e c t i o n '  

be tween  t h e  i n t e r s t a t e  a c t i v i t i e s  and t h e  t a x i n g  s t a t e ,  and some 

r a t i o n a l  r e l a t i o n s h i p  between t h e  income a t t r i b u t a b l e  t o  t h e  s t a t e  

and t h e  i n t r a s t a t e  v a l u e s  of t h e  e n t e r p r i s e .  ASARCO, a t  795. 

T h e r e  is  c l e a r l y  no such  r a t i o n a l  r e l a t i o n s h i p  i n  t h i s  case. D u e  0 
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process l i m i t a t i o n s  g e n e r a l l y  w i l l  n o t  be c o n t r a v e n e d  by 

t h r e e - f  ac tor  a p p o r t i o n m e n t  ( e v e n  where  t h e  income w a s  d e t e r m i n e d  

b y  g e o g r a p h i c  a c c o u n t i n g  t o  h a v e  a r i s e n  f rom a d i f f e r e n t  s t a t e )  

"so l o n g  as t h e  i n t r a s t a t e  and e x t r a - s t a t e  a c t i v i t i e s  formed p a r t  

of a s i n g l e  u n i t a r y  b u s i n e s s . "  ASARCO a t  795. (Emphas i s  i n  

o r i g i n a l ) .  See a l so  ASARCO, n.  14 ,  a t  8 0 2 .  The Supreme C o u r t  

s t a t e d  f u r t h e r  t h a t :  

W e  c a n n o t  accept, c o n s i s t e n t l y  w i t h  r e c o g n i z e d  due  process 
s t a n d a r d s ,  a d e f i n i t i o n  of " u n i t a r y  b u s i n e s s "  t h a t  w o u l d  
permit  n o n- d o m i c i l i a r y  s ta tes  to  a p p o r t i o n  and t a x  d i v i d e n d s  
' 'where t h e  b u s i n e s s  a c t i v i t i e s  of t h e  d i v i d e n d  p a y o r  have  
n o t h i n g  t o  do w i t h  t h e  a c t i v i t i e s  of t h e  r e c i p i e n t  i n  t h e  
t a x i n g  s t a t e . . . .  

ASARCO a t  802 .  

C l e a r l y ,  t h e  U n i t e d  S t a t e s  Supreme C o u r t  i n  ASARCO d i d  n o t  

a p p r o v e  of a s t a t e ' s  s u b j e c t i n g  t o  t h r e e - f a c t o r  a p p o r t i o n m e n t  o u t -  

o f - s t a t e  income of a n o n- d o m i c i l i a r y  m u l t i s t a t e  c o r p o r a t i o n  when 0 
t h e  s u b j e c t  income was n o t  p a r t  of a u n i t a r y  b u s i n e s s  c o n d u c t e d  

b o t h  w i t h i n  and w i t h o u t  t h e  state. I n  ASARCO, t h e  Supreme C o u r t ' s  

remedy f o r  t h e  c o n s t i t u t i o n a l  problem w a s  t o  e x c l u d e  t h e  s u b j e c t  

income f rom ASARCO's t a x  base i n  Idaho.  The 1973 and 1974 income 

Brunne r  r e c e i v e d  f rom s t o c k  s a l e s ,  d i v i d e n d s ,  and i n t e r e s t  s h o u l d  

be e x c l u d e d  f rom i t s  Florida t a x  base u n d e r  S e c t i o n s  2 2 0 . 1 2  and 

220.13,  F l o r i d a  S t a t u t e s  ( 1 9 7 3 ) .  However, e v e n  i f  t h i s  income i s  

i n c l u d a b l e  under  t h e  F l o r i d a  Supreme C o u r t ' s  d e c i s i o n  and manda t e ,  

B runne r  s t i l l  m u s t  be g i v e n  t h e  o p p o r t u n i t y  t o  show t h e  " r equ i s i t e  

c o n s t i t u t i o n a l  d i m e n s i o n"  which  j u s t i f i e s  d e v i a t i o n  from t h r e e -  

f a c t o r  a p p o r t i o n m e n t .  I f  s u c h  a d i m e n s i o n  can  be shown u n d e r  
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ASARCO, then some equitable apportionment method must be used 

under the relief provision. 

A detailed review of the components of the three-factor 

formula method of apportionment will demonstrate why use of this 

method cannot constitutionally be applied to Brunner. For the 

years at issue (fiscal yea r s  e n d i n g  9/30 /73  and 9 / 3 0 / 7 4 ) ,  

application of three-factor apportionment resulted in allocating 

to Florida 69.894% of Brunner's income for fiscal year ending 

9/30 /73 ,  and 76.160% of Brunner's income to Florida for fiscal 

year ending 9/30/74,  calculated as follows: 

9 /30 /73  Apportionment Formula 
Factor: Property Payroll Sales 

In Florida: 3,418,972.64 165,376.27 545,083.43 

Total 

Percentaqe m 
In Florida 
Divided by 
Total 

4,396,127.11 3 10,109.43 734,243.00 

.777724 .533284 .74237 

Times weighted 25% 
Fraction 

Florida 
Factors 

I 1  9443 

Total Florida Factor 

25% 

.13332 

50% 

.37119 

.69894 
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9/30/74 Appor t i onmen t  Formula  
F a c t o r :  P r o p e r t y  P a y r o l l  Sales 

I n  F l o r i d a :  3 , 390 ,799 .50  158 ,555 .18  909 ,969 .00  

T o t a l  3 ,895 ,316 .74  305,471.79 1 , 0 9 8 , 4 2 9 . 0 0  

Pe 1: c e n t  a g  e .870481 .519050 ,82843 
I n  F l o r i d a  
D i v i d e d  by 
T o t a l  

T imes  w e i g h t e d  25% 
F r a c t i o n  

F l o r i d a  
F a c t o r s  

.21762 

25% 

.12976 

50% 

- 4 1 4 2 2  

T o t a l  F l o r i d a  F a c t o r  .76 160 

TR. V o 1 .  I, P. 51, 55, 112-113. These  f a c t o r s  u sed  by t h e  

D e p a r t m e n t  t o  a l l oca t e  o v e r  70% of B r u n n e r ' s  I l l i n o i s - b a s e d  income 

t o  F l o r i d a  d o  n o t  c o n t a i n  an'y e l e m e n t  which  r e f l e c t s  t h e  c a p i t a l  

g a i n  income f rom s a l e  of t h e  Bank s t o c k  or o t h e r  s t o c k  s a l e s ,  

0 

d i v i d e n d  income or i n t e r e s t  income d e r i v e d  f r o m  Illinois. Thus ,  

w h i l e  t h e  D e p a r t m e n t  a r g u e s  t h a t  t h i s  i n t a n g i b l e ,  o u t - o f - s t a t e  

income mus t  be i n c l u d e d  i n  B r u n n e r ' s  t a x  b a s e ,  t h e  Depa r tmen t  h a s  

d e n i e d  B r u n n e r  t h e  r i g h t  t o  i n c l u d e  s u c h  income ( a s  o u t - o f - s t a t e  

o r i g i n a t i n g )  i n  any  c a l c u l a t i o n s  of sales, p r o p e r t y  or i n  any  

o the r  manner  t h a t  would r e s u l t  i n  e q u i t a b l y  a p p o r t i o n i n g  B r u n n e r ' s  

income t o  F l o r i d a .  

The i n e q u i t y  is o b v i o u s .  I n  f i s c a l  year  e n d i n g  9 / 3 0 / 7 3 ,  

B r u n n e r  had  f e d e r a l  t a x a b l e  income of $2 ,294 ,942 .00  (Form I L  1120 ,  

P a r t  I ,  TR. Vol, I ,  P.  3 6 )  which  i n c l u d e d  $2 ,774 ,562 .00  base in-  

come allocabls t o  I l l i n o i s ,  t h e  g r e a t  b u l k  of which  was f rom t h e  

s a l e  of t h e  Bank s t o c k .  For  t h i s  p e r i o d  F l o r i d a  s e e k s  t o  impose 
I) 
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i t s  corporate income  t a x  on  o v e r  $ 1 , 7 0 0 , 0 0 0 . 0 0  of t h i s  i ncome  e v e n  

t h o u g h  II s a 1 e s I' i n  F l o r i d a  for t h e  p e r i o d  ( w i t h o u t  c o n s i d e r i n q  t h e  

d e d u c t i b l e  cost o f  t h o s e  sales) t o t a l l e d  o n l y  $ 5 4 5 , 0 8 3 . 0 0 .  TR. 

V o l .  I, P. 109- 112.  

The D e p a r t m e n t ' s  own r e g u l a t i o n s  in e f f e c t  for  1 9 7 3  a n d  1 9 7 4  

i n c l u d e d  p r o v i s i o n s  t o  r e m e d y  the i n e q u i t i e s  of t h r e e - f a c t o r  ap- 

p o r t i o n m e n t .  The r e l i e f  p r o v i s i o n s  of S e c t i o n  214 .73 ,  F l o r i d a  

S t a t u t e s ,  were t o  be a p p l i e d  i n  u n u s u a l  f a c t u a l  s i t u a t i o n s  w h e r e  

i t  wou ld  be i n e q u i t a b l e  t o  u s e  t h r e e - f a c t o r  m e t h o d .  However ,  t h e  

D e p a r t m e n t  r a r e l y ,  i f  e v e r ,  permits a t a x p a y e r  t o  u s e  t h e  r e l i e f  

p r o v i s i o n s .  One c a n  h a r d l y  i m a g i n e  a more c lass ic  case of an un- 

u s u a l  a n d  n o n - r e c u r r i n g  f a c t u a l  s i t u a t i o n  j u s t i f y i n g  s u c h  r e l i e f  

t h a n  a sa le  i n  o n e  year of a c o r p o r a t i o n ' s  95% i n t e r e s t  i n  a b a n k  

( a s  a r e s u l t  of a n  o r d e r  f r o m  t h e  Comptroller of t h e  C u r r e n c y ) .  

7. CONCLUSION: APPORTIONMENT I S S U E  

0 

The t a x a b l e  income  r e l a t i n g  t o  t h e  sa le  of t h e  Bank s t o c k  a n d  

t h e  o t h e r  i n t a n g i b l e  income  mus t  be e x c l u d e d  from B r u n n e r ' s  tax 

b a s e  f o r  t h e  r e l e v a n t  t a x  years as  a r e s u l t  of ASARCO. I f  t h e  

Court f i n d s ,  h o w e v e r ,  t h a t  s u c h  income  m u s t  be i n c l u d e d  i n  t h e  

t a x  b a s e ,  t h e  C o u r t  s h o u l d  o r d e r  t h a t  t h e  D e p a r t m e n t  employ 

2 1 4 . 7 3 ,  F l o r i d a  S t a t u t e s  ( 1 9 7 3 ) ,  to  e q u i t a b l y  a p p o r t i o n  B r u n n e r ' s  

i n c o m e  among F l o r i d a  a n d  t h e  o t h e r  s t a t e s .  Clearly, u n d e r  both 

Roger Dean a n d  ASARCO, t h i s  is a case w h i c h  j u s t i f i e s  a d e v i a t i o n  

f r o m  n o r m a l  t h r e e - f a c t o r  a p p o r t i o n m e n t .  I n  t h i s  r e q a r d ,  s i n c e  t h e  

D e p a r t m e n t  is a d a m a n t  a b o u t  i n c l u d i n g  t h e  i n t a n g i b l e  income  of 

B r u n n e r  i n  i t s  t a x  base p u r s u a n t  t o  Section 220 .12  a n d  220 .13 ,  

F l o r i d a  S t a t u t e s ,  t h e  v e r y  least  t h e  C o u r t  s h o u l d  do is to  r e q u i r e  
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the Department to include s u c h  i n t a n g i b l e  income in the 

denominator of the sa les  fac tor  of the three-factor apportionment 

formula. 
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CONCLUSION 

I n  i t s  p r i o r  d e c i s i o n  i n  t h i s  cause, t h e  F l o r i d a  Supreme  

C o u r t  dec ided  t w o  " t a x  base" i ssues .  I t  d e c i d e d  no issues r e g a r d -  

i n g  t h e  c o n s t i t u t i o n a l i t y  of a p p l y i n g  t h r e e - f a c t o r  a p p o r t i o n m e n t  

t o  B r u n n e r ' s  I l l i n o i s - b a s e d  income.  T h a t  i s s u e  was l e f t  o p e n  f o r  

t h e  t r i a l  c o u r t .  

I n  ASARCO, t h e  U n i t e d  S t a t e s  Supreme C o u r t  h e l d  t h a t  t h r e e -  

f ac tor  a p p o r t i o n m e n t  is n o r m a l l y  n o t  appropriate  e x c e p t  i n  t h e  

case of a u n i t a r y  b u s i n e s s .  As s u c h ,  it r u l e d  t h a t  i n c l u s i o n  of 

o u t - o f - s t a t e  i n t a n g i b l e s  i n c o m e ,  s u c h  as B r u n n e r ' s ,  i n  a n o t h e r  

s t a t e ' s  t a x  base is i n a p p r o p r i a t e  i n  t h e  a b s e n c e  o f  a u n i t a r y  b u s-  

i n e s s .  I t  a l s o  s t a t e d  t h a t  u s e  of t h r e e - f a c t o r  f o r m u l a r y  appor- 

t i o n m e n t  is  u s u a l l y  i n a p p r o p r i a t e  to  t a x  s u c h  o u t - o f - s t a t e  i n t a n -  

g i b l e s  income.  

The d e c i s i o n s  i n  ASARCO are d i r e c t l y  on p o i n t  and require  re- 

v e r s a l  o f  t h e  t r i a l  c o u r t ' s  r u l i n g ,  T h i s  C o u r t  s h o u l d  r e v e r s e  t h e  

F i n a l  J u d g m e n t  on  E n t r y  of Mandate  and s h o u l d  d i r e c t  t h a t  t h e  

t r i a l  c o u r t  e n t e r  a F i n a l  J u d g m e n t  i n  f a v o r  of t h e  t a x p a y e r  based 

o n  ASARCO and  t h e  D e p a r t m e n t ' s  improper i n c l u s i o n  of B r u n n e r ' s  11- 

l i n o i s  income i n  i t s  t a x  base. However;  e v e n  i f  t h i s  C o u r t  f i n d s  

t h a t  i n c l u s i o n  of B r u n n e r ' s  I l l i n o i s - b a s e d  income i n  i t s  tax base 

w a s  proper u n d e r  t h e  F l o r i d a  Supreme C o u r t ' s  m a n d a t e ,  t h i s  C o u r t  

s h o u l d  (1) reverse t h e  F i n a l  J u d g m e n t  on E n t r y  of Manda te ,  ( 2 )  

d i r e c t  t h a t  both Roqer Dean and  ASARCO p r e v e n t  t h e  D e p a r t m e n t  from 

s u b j e c t i n g  B r u n n e r ' s  I l l i n o i s - b a s e d  income t o  t h r e e - f a c t o r  

a p p o r t i o n m e n t ,  and  ( 3 )  r e q u i r e  t h e  D e p a r t m e n t  t o  r e c o m p u t e  

B r u n n e r ' s  I l l i n o i s - b a s e d  income i n  an  e q u i t a b l e  manner  u n d e r  t h e  

r e l i e f  p r o v i s i o n  of S e c t i o n  214.73,  F l o r i d a  S t a t u t e s .  
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