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PRELIMINARY STATEMENT I N  
REPLY TO DEPARTMENT'S 
STATEMENT OF THE CASE 

AND FACTS 

Brunne r  E n t e r p r i s e s ,  I n c .  is r e f e r r e d  t o  as " A p p e l l a n t " ,  

" t h e  t a x p a y e r " ,  "Brunne r " ,  "Brunner  E n t e r p r i s e s " ,  or by its 

corporate name. The F lo r ida  Depa r tmen t  of Revenue is r e f e r r e d  

t o  a s  "Appellee" or " t h e  Depa r tmen t " .  R e f e r e n c e s  to  t h e  record 

on  appeal appear as "TR. V o l .  I1 - I p.  - 
B r u n n e r  t a k e s  i s s u e  w i t h  t h e  D e p a r t m e n t ' s  S t a t e m e n t  of t h e  

Case and Facts .  The D e p a r t m e n t ' s  s t a t e m e n t  c o n s i s t s  o n l y  of a 

p r o c e d u r a l  n a r r a t i o n  of t h i s  l i t i g a t i o n ,  w i t h o u t  any 

acknowledgment  of t h e  v a r i o u s  f a c t s  of t h e  case as r e f l e c t e d  i n  

t h e  record. T h e s e  facts show ( 1 )  t h a t  B runne r  operated t w o  

separa te ,  d i s t i n c t  and n o n u n i t a r y  b u s i n e s s e s ,  and ( 2 )  t h a t  

B r u n n e r ' s  a c t i v i t i e s  i n  F l o r i d a  d i d  n o t  p r o v i d e  a s u f f i c i e n t  

n e x u s  f o r  t h e  S t a t e  t o  s u b j e c t  70% o f  B r u n n e r ' s  e n t i r e  f e d e r a l  

corporate income t o  t a x  i n  Florida as is s o u g h t  by t h e  

Depa r tmen t .  

N o  court  h a s  y e t  to  c o n s i d e r  whe the r  t h e  D e p a r t m e n t ' s  

a p p l i c a t i o n  of t h e  three factor f o r m u l a  method of a p p o r t i o n m e n t  

t o  BrUnneK (wh ich  r e s u l t s  i n  s u b j e c t i n g  some 7 0 %  of B r u n n e r ' s  

t o t a l  income t o  t a x  i n  Florida) meets c o n s t i t u t i o n a l  s t a n d a r d s .  

B r u n n e r  has n o t  been g i v e n  a c h a n c e  t o  show t h e  r e q u i s i t e  

c o n s t i t u t i o n a l  d i m e n s i o n  which j u s t i f i e s  some d e v i a t i o n  f r o m  

t h r e e  f a c t o r  a p p o r t i o n m e n t  ( e i t h e r  by way of separate 

a c c o u n t i n g ,  a n  a l t e r n a t e  c a l c u l a t i o n  u n d e r  t h e  t h r e e  f a c t o r  

f o r m u l a  method or r e v i s i o n  of t h e  sa les  f a c t o r  d e n o m i n a t o r  as 

p r a y e d  f o r  i n  Count  I V  of B r u n n e r ' s  c o m p l a i n t ) .  The  facts are  
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o b v i o u s l y  of paramount  i m p o r t a n c e  i n  d e t e r m i n i n g  w h e t h e r  or n o t  

t h e  D e p a r t m e n t ' s  three  f a c t o r  a p p o r t i o n m e n t  method meets 

c o n s t i t u t i o n a l  s t a n d a r d s .  

T h e  t r i a l  c o u r t  erred i n  assuming  t h a t  t h e  F lo r ida  Supreme 

C o u r t ' s  d e c i s i o n  i n  Brunne r  r e s o l v e d  a l l  i s s u e s  a g a i n s t  t h e  

t a x p a y e r .  B r u n n e r ' s  somewhat e x t e n d e d  r e c i t a t i o n  of t h e  facts 

i n  this appeal is n e c e s s a r y  t o  ref lect  t h a t  ( 1  ) e v i d e n t i a r y  

ma t t e r s  have  n o t  been  c o n s i d e r e d ,  ( 2 )  s e v e r a l  issues raised by 

B r u n n e r  r e l a t i n g  to t h e  a p p o r t i o n m e n t  method ( n o t a b l y  t h e  sa les  

factor d e n o m i n a t o r  a rgument  i n  Count  I V  of B r u n n e r ' s  c o m p l a i n t )  

h a v e  n e v e r  been  r u l e d  on by any  court  and ( 3 )  t h e  Supreme 

C o u r t ' s  p r i o r  d e c i s i o n  d i d  n o t  finally r e s o l v e  a l l  i s s u e s  of 

t h i s  case. 
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RESTATEMENT OF ISSUES PRESENTED 

The b a s i c  i s s u e  i n  t h i s  appeal is w h e t h e r  t h e  t r i a l  cour t  

erred i n  g r a n t i n g  a f i n a l  judgment  to  t h e  Depa r tmen t  based 

s o l e l y  on t h e  p r i o r  Supreme C o u r t  d e c i s i o n  i n  Brunne r  and t h i s  

C o u r t ' s  mandate .  E n t e r i n g  t h e  f i n a l  judgment  was i n  error 

b e c a u s e  s e v e r a l  c o n s t i t u t i o n a l  issues were l e f t  undec ided  b y  

the F l o r i d a  Supreme C o u r t ' s  d e c i s i o n ,  and t h e y  have n o t  

s u b s e q u e n t l y  been  r u l e d  on by any  c o u r t .  F u r t h e r ,  t h e  t r i a l  

c o u r t  erred i n  r e f u s i n g  to  a p p l y  ASARCO, I n c .  v .  I d a h o  S t a t e  

, 1 0 2  S . C t .  3103, 73 L.Ed.2d 787 Tax Commission,  

( 1 9 8 2 )  I 

- U.S .  - 

B r u n n e r  h a s  asserted t h a t  t h e  Depa r tmen t  ' s proposed 

a s s e s s m e n t  of c o r p o r a t i o n  income t a x  is u n c o n s t i t u t i o n a l  as a 

r e s u l t  of ( 1 )  t h e  D e p a r t m e n t ' s  improper i n c l u s i o n  o f  

o u t - o f - s t a t e  g e n e r a t e d  income i n  B r u n n e r l s  F l o r i d a  t a x  base and 

( 2 )  t h e  D e p a r t m e n t ' s  improper a p p l i c a t i o n  of t h e  t h r e e  f a c t o r  

f o r m u l a  method of a p p o r t i o n m e n t  t o  B r u n n e r ' s  income. G i v i n g  

d u e  c o n s i d e r a t i o n  to  t h e  D e p a r t m e n t ' s  s t a t e m e n t  of t h e  i s s u e s  

p r e s e n t e d ,  t h e  issues r a i s e d  by Brunne r  i n  t h i s  appeal can  be 

r e s t a t ed  as f o l l o w s :  

A .  The t r i a l  c o u r t  erred i n  r e f u s i n g  t o  a p p l y  t h e  
c o n s t i t u t i o n a l  manda te  o f  ASARCO, I n c .  v. I d a h o  State 
Tax Commission.  U . S .  . 0 2  S.Ct. 3103,  7 3  
L.Ed.2d 1 8 i  ( 1  9 8 r  to t h e y s u e  of w h e t h e r  B r u n n e r ' s  
o u t - o f - s t a t e  g e n e r a t e d  i n t a n g i b l e s  income can be 
i n c l u d e d  i n  i ts  F l o r i d a  t a x  base. 

B, The t r i a l  c o u r t  erred i n  i n t e r p r e t i n g  t h e  F l o r i d a  
Supreme C o u r t ' s  p r io r  d e c i s i o n  i n  Brunne r  as a f i n a l  
r u l i n g  a d v e r s e  t o  t h e  t a x p a y e r  on B r u n n e r ' s  claim 
t h a t  t h e  t h r e e - f a c t o r  f o r m u l a  method of a p p o r t i o n m e n t  
w a s  i m p r o p e r l y  and u n c o n s t i t u t i o n a l l y  appl ied to  
B r u n n e r l s  p a r t i c u l a r  facts. 
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ARGUMENT 

A .  I n t r o d u c t o r v  S t a t e m e n t .  

1 .  Two-Year De l ay  i n  Moving t o  E n f o r c e  Mandate.  

The Depa r tmen t  h a s  s o u g h t  t o  b e l i t t l e  this t a x p a y e r ' s  

appeal by a s s e r t i n g  t h a t  a l l  B r u n n e r  is d o i n g  is c h a l l e n g i n g  

Supreme C o u r t  r u l i n g  t h a t  d e c i d e d  a l l  i s s u e s  i n  f a v o r  of t h e  

Depa r tmen t  and a d v e r s e  t o  Brunne r .  R e p e a t e d l y  t h r o u g h o u t  i ts  

Answer Br i e f  t h e  Depa r tmen t  a r g u e s  a l l  issues were f i n a l l y  

r e s o l v e d  by t h e  F lo r ida  Supreme C o u r t ' s  d e c i s i o n  of November 

20 ,  1 9 8 0 ,  and t h u s ,  t h e  trial c o u r t  p r o p e r l y  e n t e r e d  i ts F i n a l  

Judgment  i n  f a v o r  of t h e  Depa r tmen t .  

One m u s t  i n q u i r e :  I f  the  Flor ida  Supreme C o u r t ' s  d e c i s i o n  

f i n a l l y  r e s o l v e d  a l l  i s s u e s  i n  f a v o r  of t h e  Depa r tmen t  i n  

November, 1 9 8 0 ,  why t h e n  d i d  t h e  Depa r tmen t  p o s t p o n e  f o r  o v e r  

two y e a r s  i t s  filing a mo t ion  t o  e n f o r c e  t h e  manda te?  I t  is 

s u b m i t t e d  t h a t  t h e  D e p a r t m e n t ' s  t h e o r y  t h a t  the F l o r i d a  Supreme 

C o u r t  p r e v i o u s l y  d e c i d e d  a l l  i s s u e s  is a recent r e v e l a t i o n ,  o n e  

which came to  l i g h t  o n l y  a f t e r  t h e  U n i t e d  S t a t e s  Supreme Court 

U . S .  decided ASARCO, I n c .  v .  I d a h o  S t a t e  Tax Commission,  - 
- , 1 0 2  S . C t .  3 1 0 3 ,  7 3  L.Ed.2d 787 ( 1 9 8 2 ) ,  and a f t e r  t h e  

t a x p a y e r  moved fo r  summary judgment  based on ASARCO. The 

Depa r tmen t  h a s  o f f e r e d  no e x p l a n a t i o n  as to  why it w a i t e d  o v e r  

t w o  y e a r s  t o  move t o  e n f o r c e  t h e  manda te  t h a t  s u p p o s e d l y  

d e c i d e d  a l l  i s s u e s  i n  i t s  f a v o r .  
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2. T a x p a y e r ' s  Sales  Factor Denomina tor  Argument is N o t  
t h e  Same as  S e p a r a t e  Accoun t inq  Arqument. 

On s e v e r a l  o c c a s i o n s  i n  i t s  Answer  B r i e f ,  t h e  Depa r tmen t  

d e f e n d s  t h e  t r i a l  c o u r t ' s  F i n a l  Judgment  as it r e l a t e s  to  t h e  

i ssue  of t h e  proper method of a p p o r t i o n m e n t  by s t a t i n g ,  i n  

e f f e c t ,  t h a t  ( 1 )  B runne r  c h a l l e n g e s  t h r e e  f a c t o r  a p p o r t i o n m e n t  

and s e e k s  t o  u s e  separate a c c o u n t i n g  u n d e r  S e c t i o n  214.73, 

F.S. ,  ( 2 )  separa te  a c c o u n t i n g  would r e s u l t  i n  e x c l u s i o n  of 

B r u n n e r ' s  income from i ts  F l o r i d a  t a x  base, and ( 3 )  t h e  F l o r i d a  

Supreme C o u r t ' s  p r ior  r u l i n g  h e l d  t h a t  u s e  of separate 

a c c o u n t i n g  t o  e x c l u d e  s u c h  income f rom a company ' s  F l o r i d a  t a x  

base is  impermissible, e r g o ,  e n t r y  of t h e  F i n a l  Judgment  was 

correct .  See Answer B r i e f  of Appellee a t  pp. 5 ,  9 ,  13-14, 

14-15, 17-18, 2 4 .  See e s p e c i a l l y  Answer B r i e f  of Appellee a t  

17-18, where  t h e  Depa r tmen t  s ta tes :  

A p p e l l a n t  had a r g u e d  t h a t  it s h o u l d  be a l l o w e d  
t h e  u s e  of separate a c c o u n t i n g  unde r  S e c t i o n  2 1 4 . 7 3 ,  
F.S., t o  a p p o r t i o n  i t s  t a x  ( s i c )  base i n s t e a d  of t h e  
no rma l  t h r e e - f a c t o r  a p p o r t i o n m e n t  method.  I n  Roger - Dean, t h e  Supreme C o u r t  had r e c o g n i z e d  t h a t  i f  a 
t a x p a y e r  w a s  allowed t h e  u s e  of separate a c c o u n t i n g  
income,  s u c h  as t h e  income which t h e  Appellee w a s  
a t t e m p t i n g  to  t a x  i n  Roger Dean and is a t t e m p t i n g  to  
t a x  i n  t h i s  case, would h a v e ,  in e f f e c t ,  been  
e x c l u d e d  f rom t h e  taxpayer's t a x  base. Such a r e s u l t  
w a s  d i s a p p r o v e d  of b y - t h e  Supreme C o u r t  i n  Roger 
Dean. 

From r e a d i n g  t h e  D e p a r t m e n t ' s  b r i e f  and t h e  t r i a l  c o u r t ' s  

F i n a l  Judgmen t ,  o n e  would be l e d  t o  t h e  e r r o n e o u s  c o n c l u s i o n  

t h a t  t h e  o n l y  r e l i e f  s o u g h t  by Brunner  i n  i ts  Compla in t  w a s  ( 1 )  

a v o i d a n c e  of t h e  D e p a r t m e n t ' s  u s e  of t h r e e  f a c t o r  a p p o r t i o n m e n t  

and ( 2 )  e x c l u s i o n  of t h e  o u t - o f - s t a t e  i n t a n g i b l e s  income from 
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its F l o r i d a  t a x  base by way of separate a c c o u n t i n g .  T h i s  is 

- o n e  of B r u n n e r ' s  pleas; it is n o t ,  however ,  t h e  o n l y  

o n e .  

I n  Count  I V  of i t s  C o m p l a i n t ,  B runne r  p r a y e d ,  i n  t h e  

a l t e r n a t i v e ,  n o t  f o r  t h e  a v o i d a n c e  of t h e  D e p a r t m e n t ' s  u s e  of 

t h r e e  f a c t o r  a p p o r t i o n m e n t ,  b u t  for c e r t a i n  spec i f i c  

a d j u s t m e n t s  i n  t h e  computation o f  t h e  sales factor to  be u s e d  

i n  a p p l y i n g  t h e  t h r e e  f a c t o r  a p p o r t i o n m e n t  f o r m u l a  to  B r u n n e r ' s  

income,  ( A  more d e t a i l e d  d i s c u s s i o n  of t h i s  u n r e s o l v e d  i s s u e  

is  i n c l u d e d  i n  t h e  a p p o r t i o n m e n t  d i s c u s s i o n  b e g i n n i n g  a t  page  

g o f  t h i s  Rep ly  B r i e f ) .  - 
I t  is clear  t h a t  a t a x p a y e r  may c h a l l e n g e  t h e  D e p a r t m e n t ' s  

c a l c u l a t i o n  of v a r i o u s  f a c t o r s  which make up t h e  t h r e e  f a c t o r  

a p p o r t i o n m e n t  method.  A l l i s - C h a l m e r s  C r e d i t  Coup. v .  

Depa r tmen t  of Revenue,  4 0 8  So.2d 703  ( F l a .  1 s t  DCA 1 9 8 2 ) .  

F u r t h e r ,  any s u c h  c h a l l e n g e  depends  p r i n c i p a l l y  upon t h e  n a t u r e  

of a t a x p a y e r ' s  b u s i n e s s  and income -- i n h e r e n t l y  f a c t u a l  

q u e s t i o n s .  The Depa r tmen t  h a s  r e p e a t e d l y  i g n o r e d  t h i s  plea f o r  

r e l i e f .  F u r t h e r ,  it is c lear  t h i s  i s s u e  was not d e c i d e d  by  t h e  

F l o r i d a  Supreme C o u r t  due  to  t h e  u n r e s o l v e d  e v i d e n t i a r y  aspects 

of t h i s  case,  F i n a l l y ,  a l t h o u g h  t h e  taxpayer made t h e  t r i a l  

c o u r t  aware of t h i s  u n r e s o l v e d  i s s u e ,  t h e  t r i a l  c o u r t  r u l e d  all 

i s s u e s  had  been  p r e v i o u s l y  d e c i d e d  by t h e  F lor ida  Supreme C o u r t  

and g r a n t e d  t h e  Depa r tmen t  a F i n a l  Judgment .  As s u c h ,  t h e  

t r i a l  c o u r t  erred and s h o u l d  be r e v e r s e d .  The t a x p a y e r  must be 

g i v e n  an  o p p o r t u n i t y  to  complete its case. 
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CONSTITUTIONAL MANDATE OF ASARCO, INC. V .  IDAHO STATE 
TAX COMMISSION, TO THE ISSUE OF WHETHER BRUNNER'S 
OUT-OF-STATE GENERATED INTANGIBLES INCOME CAN BE 
INCLUDED IN ITS FLORIDA TAX B A S E ,  

The Depa r tmen t  h a s  acknowledged t h e  a p p l i c a b i l i t y  of t h e  

ASARCO d e c i s i o n  to  t h e  f a c t s  of t h i s  case, b u t  it h a s  n o t  

e x p l a i n e d  why t h e  p r io r  d e c i s i o n  of t h e  F l o r i d a  Supreme C o u r t  

s h o u l d  be permit ted to  s t a n d  i n  l i g h t  of its o b v i o u s  c o n f l i c t  

w i t h  ASARCO. The U n i t e d  S t a t e s  Supreme C o u r t  has  r u l e d  on t h e  

i s s u e s  o f  u n i t a r y  b u s i n e s s ,  and i n c l u s i o n  and e x c l u s i o n  o f  

i n t a n g i b l e s  income g e n e r a t e d  from o u t - o f - s t a t e  a c t i v i t i e s ,  and 

t h e  c o n s t i t u t i o n a l  manda te  of t h a t  case is  t h e  l a w  of t h e  l a n d .  

The D e p a r t m e n t ' s  o n l y  r e to r t ,  t h a t  t h e  i n c l u s i o n  i n  t a x  base 

i s sue  was f i n a l l y ,  t o t a l l y  and f o r e v e r  r e s o l v e d  by t h e  F l o r i d a  

Supreme C o u r t ' s  p r i o r  d e c i s i o n ,  is i n a d e q u a t e  when measured  

a g a i n s t  t h e  c o n s t i t u t i o n a l  p r o t e c t i o n  t o  which Brunne r  is 

e n t i t l e d .  

Th roughou t  its Answer B r i e f ,  t h e  Depa r tmen t  r e p e a t e d l y  

tells t h i s  C o u r t  t h a t  B runne r  h a s  a d m i t t e d  t h a t  t h e  t a x  base 

i s s u e  w a s  " f i n a l l y  r e so lved ' '  by t h e  F lor ida  Supreme C o u r t ' s  

p r i o r  r u l i n g  i n  BrUnneK. T h i s  is i n c o r r e c t .  The record 

r e f l e c t s  o n l y  t h a t  B r u n n e r  acknowledged t h e  g e n e r a l  l e g a l  

p r i n c i p l e  t h a t  a t r i a l  court must  f o l l o w  t h e  manda te  of  an 

appe l l a te  c o u r t .  T r i a l  cour ts ,  however ,  have  t h e  power to  

i n t e r p r e t  m a n d a t e s ,  F l o r i d a  A i r  C o n d i t i o n e r s ,  I n c .  v .  C o l o n i a l  

S u p p l y  C o . ,  390 So.2d 1 7 4  ( 5 t h  F l a .  DCA 1 9 8 0 ) ,  and appel la te  

cour t s  h a v e  t h e  power t o  amend m a n d a t e s  and t o  change  t h e  law 

o f  t h e  case where  e q u i t y  and j u s t i c e ,  or where i n t e r v e n i n g  
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d e c i s i o n s  of h i g h e r  cour ts ,  requi re  such a c t i o n .  S t r a z z u l l a  v. 

H e n d r i c k ,  177 So.2d 1 ( F l a .  1 9 6 5 ) ;  L o u i s v i l l e  & N.R.  C o .  v. 

Sta t e ,  65  So, 8 8 1  (Miss. 1 9 1 4 ) .  

Throughou t  t h i s  appeal B r u n n e r  has p r a y e d  for t h i s  C o u r t  

t o  mod i fy  t h e  Mandate ,  a p p l y  ASARCO as t h e  law of t h e  

case, and e n t e r  f i n a l  judgment  i n  f a v o r  of t h e  t a x p a y e r .  

The t a x p a y e r  h a s  p r e s e n t e d  s e v e r a l  c o m p e l l i n g  r e a s o n s  f o r  

a p p l y i n g  ASARCO as t h e  l a w  of t h e  case i n  t h i s  matter,  The 

D e p a r t m e n t  h a s  n o t  answered  any  of t h e s e  a r g u m e n t s .  F i r s t ,  t h e  

l a w  of t h i s  case s h o u l d  be changed  and ASARCO s h o u l d  be appl ied 

b e c a u s e  it is j u s t  and e q u i t a b l e  t o  do so. B e v e r l y  Beach 

Proper t ies ,  I n c .  V .  N e l s o n ,  6 8  So.2d 604  ( F l a . ) ,  c e r t . d e n . ,  3 4 8  

U.S. 8 1 6  ( 1 9 5 3 ) .  Second ,  t h e  law of t h e  case s h o u l d  be changed  

because of t h e  i n t e r v e n i n g  d e c i s i o n  (ASARCO) of a h i g h e r  court 

which  is c l e a r l y  i n  c o n f l i c t  w i t h  and c o n t r o l l i n g  o v e r  t h e  

p r i o r  d e c i s i o n  of t h e  F l o r i d a  Supreme C o u r t  i n  Brunne r .  

S t r a z z u l l a  v. H e n d r i c k ,  177  So.2d 1 ( F l a .  1 9 6 5 ) .  When 

c o n s i d e r e d  i n  l i g h t  of t h e  D e p a r t m e n t ' s  and t h i s  C o u r t ' s  

o b l i g a t i o n  to  c o n s t r u e  t a x i n g  s t a t u t e s  and a m b i g u i t i e s  s t r o n g l y  

i n  f a v o r  of t h e  t a x p a y e r  and a g a i n s t  t h e  t a x i n g  a u t h o r i t y ,  

Harbour  V e n t u r e s ,  I n c .  v .  H u t c h e s ,  366 So.2d 1173 ( F l a .  1 9 7 9 ) ,  

it is clear t h a t  t h e  manda te  of ASARCO s h o u l d  be appl ied to  

t h i s  case and t h a t  t h e  t r i a l  court s h o u l d  be r e v e r s e d .  

The Depa r tmen t  of Revenue h a s  advanced  no sound r e a s o n s  

why ASARCO s h o u l d  n o t  be a p p l i e d  as t h e  l a w  of t h e  case i n  t h i s  

matter .  The Depa r tmen t  a r g u e s  o n l y  t h a t  t h e  p r io r  F l o r i d a  
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Supreme C o u r t  B runne r  d e c i s i o n  f i n a l l y  r e s o l v e d  a l l  i s s u e s ,  

t h e r e f o r e ,  n o t h i n g  is  l e f t  f o r  a t r i a l  court  t o  d e c i d e .  Such a 

r a t i o n a l e  l e a d s  to  t h e  c o n c l u s i o n  t h a t  t h e  law of t h e  case is 

s e t  i n  s t o n e  and is n e v e r  s u b j e c t  t o  change .  T h i s  is c l e a r l y  

e r r o n e o u s .  See B e v e r l y  Beach Proper t ies ,  I n c . ,  supra ;  

S t r a z z u l l a  v .  H e n d r i c k ,  s u p r a .  Further, t h e  D e p a r t m e n t ' s  

a rgumen t  t h a t  a l l  i s s u e s  were " f i n a l l y  r e s o l v e d "  by t h e  p r i o r  

d e c i s i o n  bears l i t t l e  w e i g h t  when o n e  c o n s i d e r s  t h e  

D e p a r t m e n t ' s  two- year  d e l a y  i n  moving t o  e n f o r c e  t h e  d e c i s i o n  

t h a t  ' I f  i n a l l y  r e s o l v e d "  a l l  i s s u e s .  

The l a w  of t h e  case i n  t h i s  matter s h o u l d  be changed ,  t h e  

p r io r  manda te  of t h i s  court  s h o u l d  be m o d i f i e d ,  and t h i s  c o u r t  

s h o u l d  follow t h e  c lea r  c o n s t i t u t i o n a l  manda te  of ASARCO. The 

t r i a l  c o u r t  erred i n  i t s  r e f u s a l  t o  a p p l y  ASARCO t o  t h e  f a c t s  

o f  t h i s  case. AS s u c h ,  the F i n a l  Judgment  on E n t r y  of Mandate 

s h o u l d  be r e v e r s e d ,  and a f i n a l  judgment  s h o u l d  be e n t e r e d  i n  

f a v o r  of t h e  t a x p a y e r .  

C .  THE T R I A L  COURT ERRED I N  I N T E R P R E T I N G  THE FLORIDA 
SUPREME C O U R T ' S  P R I O R  D E C I S I O N  I N  BRUNNER AS A F I N A L  
RULING ADVERSE TO THE TAXPAYER ON BRUNNER'S CLAIMS THAT 
THE THREE-FACTOR FORMULA METHOD OF APPORTIONMENT WAS 
IMPROPERLY AND UNCONSTITUTIONALLY APPLIED TO BRUNNER'S 
PARTICULAR FACTS.  

The Depa r tmen t  has a r g u e d  and t h e  trial court  has h e l d  

t h a t  t h e  F l o r i d a  Supreme C o u r t ' s  B runne r  d e c i s i o n  r e s o l v e d  a l l  

i s s u e s  r e l a t i n g  t o  a p p o r t i o n m e n t  a g a i n s t  t h e  t a x p a y e r  and 

manda ted  a f i n a l  judgment  i n  f a v o r  of t h e  Depa r tmen t .  ( T R .  

V O l .  111, p. 379; Answer B r i e f  of Appellee, p.  1 1 ) .  A c a r e f u l  

r e v i e w  o f  ( 1 )  t h e  s t a t u s  of t h e  case b e f o r e  t h e  Supreme C o u r t ,  
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( 2 )  t h e  l a n g u a g e  of t h e  B r u n n e r  d e c i s i o n ,  and ( 3 )  t h e  a rguments  

raised i n  B r u n n e r ' s  c o m p l a i n t  ( e s p e c i a l l y  Count I V )  

d e m o n s t r a t e s  t h e  error of t h e  t r i a l  c o u r t ' s  r u l i n g .  T h e  

Supreme C o u r t ' s  Brunner  d e c i s i o n  d i d  n o t  r u l e  a g a i n s t  t h e  

t a x p a y e r  on a l l  pend ing  issues, and it d i d  n o t  mandate a 

d e c i s i o n  i n  f a v o r  of t h e  Depar tment .  A s  such ,  t h e  F i n a l  

Judgment  on E n t r y  of Mandate s h o u l d  be r e v e r s e d .  

On J a n u a r y  19,  1979, t h e  t a x p a y e r ' s  mot ion  for summary 

judgment  w a s  g r a n t e d  based  on S t a n  M u s i a l  & B i g g i e s ,  I n c .  v.  

Depar tment  of Revenue, 3 6 3  So.2d 375 ( F l a .  1st DCA 1 9 7 8 ) ,  

(wh ich  was s u b s e q u e n t l y  r e v e r s e d  a t  387 So.2d 3 6 5  ( F l a .  

1 9 8 0 )  ) ,  and on t h e  t h e o r y  t h a t  Brunner  was e n t i t l e d  t o  e x c l u d e  

i t s  out- of- s ta te  g e n e r a t e d  i n t a n g i b l e s  income based on separate  

a c c o u n t i n g .  The o n l y  legal argument  made a t  t h e  summary 

judgment  h e a r i n g  was t h a t  t h e  o u t - o f- s t a t e  g e n e r a t e d  income 

s h o u l d  be e x c l u d e d  from B r u n n e r ' s  t a x  b a s e .  N o t  d i s c u s s e d  a t  

t h e  h e a r i n g  were s e v e r a l  o t h e r  issues ( i n c l u d i n g  Count I V  

p r a y i n g  f o r  an a d j u s t m e n t  i n  t h e  sa les  f a c t o r  of t h e  

t h r e e - f a c t o r  f o r m u l a  a p p l i e d  by t h e  D e p a r t m e n t ) .  The m o t i o n  

f o r  summary judgment  w a s  a f f i r m e d  by t h i s  C o u r t ,  b u t  on 

c e r t i f i c a t i o n  of t w o  q u e s t i o n s  of grea t  p u b l i c  i n t e r e s t ,  t h e  

F l o r i d a  Supreme C o u r t  r e v e r s e d  t h e  d e c i s i o n  and remanded t h e  

case for " f u r t h e r  p r o c e e d i n g s . "  Brunne r ,  390 So.2d a t  715. 

The s t a t u s  of t h i s  case when it was b e f o r e  t h e  Supreme 

C o u r t  d i d  n o t  l e n d  i t s e l f  t o  a r e s o l u t i o n  of a l l  pending  

issues. As t h e  case had proceeded on a p p e a l  f rom a summary 

judgment ,  o n l y  one i ssue  of s e v e r a l  had been r u l e d  on by t h e  
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t r i a l  c o u r t ,  no f a c t u a l  d i s p u t e s  had been  r e s o l v e d  by t h e  t r i a l  

c o u r t  a n d ,  f i n a l l y ,  t h e  t a x p a y e r ' s  sales f a c t o r  d e n o m i n a t o r  

a rgumen t  (Count  IV) h a d  been  g i v e n  no c o n s i d e r a t i o n .  Where a 

t r i a l  c o u r t  h a s  d e c i d e d  a case on one  of s e v e r a l  g r o u n d s  u r g e d  

and  on appeal t h e  appel la te  c o u r t  r e v e r s e s  t h e  d e c i s i o n ,  t h e  

appel la te  c o u r t  w i l l  remand t h e  cause for d e c i s i o n  by t h e  t r i a l  

cour t  on t h e  o t h e r  g r o u n d s .  M i a m i  Beach v .  S c h a u e r ,  104  So.2d 

129 ( F l a .  3d DCA 1 9 5 8 ) ,  cert .  d i sm . ,  1 1 2  So.2d 8 3 8  (F la .  1 9 5 9 ) .  

C l e a r l y ,  t h e  F l o r i d a  Supreme C o u r t  c o u l d  n o t  have r e s o l v e d  a l l  

i s s u e s  i n  t h e  p r io r  appeal. 

The Supreme C o u r t ' s  B runne r  d e c i s i o n  ( t h o u g h  now 

s u p e r s e d e d  by  ASARCO) answered  t h e  t w o  q u e s t i o n s  c e r t i f i e d  t o  

it by t h i s  C o u r t :  ( 1 )  t h e  Depa r tmen t  c o u l d  s u b j e c t  R r u n n e r ' s  

o u t - o f - s t a t e  i n t a n g i b l e s  income t o  t a x  i n  F lor ida  and ( 2 )  t h a t  

income s h o u l d  be i n c l u d e d  i n  B r u n n e r ' s  F lor ida  t a x  base. 

However, t h e  Supreme C o u r t ' s  d e c i s i o n  w a s  n o t  a f i n a l  j udgmen t  

a g a i n s t  t h e  t a x p a y e r  on a l l  i s s u e s .  A " f i n a l  judgment"  means 

t h e  c o m p l e t i o n  of all j u d i c i a l  labor ,  p ronouncement  of t h e  

u l t i m a t e  c o n c l u s i o n  of t h e  c o u r t  upon t h e  case, and d i s p o s i t i o n  

of t h e  whole  matter i n  c o n t r o v e r s y .  Nowlin v .  P i c k r e n ,  131 

So.2d 894 ,  895 (Fla. 2d DCA 1 9 6 1 ) ;  I r v i n g  T r u s t  C o .  v. Kap lan ,  

20  So.2d 351 ( F l a .  1 9 4 4 ) .  T h e r e  h a s  been no s u c h  f i n a l  

r e s o l u t i o n  a n  a l l  i s sues  h e r e .  

N o t h i n g  i n  t h e  Supreme C o u r t ' s  d e c i s i o n  s a y s  t h a t ,  o n c e  

t h e  income is i n c l u d e d  i n  t h e  t a x  base, t h e  t a x p a y e r  is 

p r e c l u d e d  f rom c h a l l e n g i n g  t h e  components  of t h e  t h r e e - f a c t o r  

a p p o r t i o n m e n t  method used by t h e  Depa r tmen t .  I n  f a c t ,  t h e  
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C o u r t  c l e a r l y  c o n t e m p l a t e d  t h a t  such  a c h a l l e n g e  might  be made 

( a n d  m i g h t  be s u c c e s s f u l )  when it s ta ted :  

Even i f  t h e  t a x p a y e r  c a n  show t h e  r e q u i s i t e  
c o n s t i t u t i o n a l  d i m e n s i o n  which u n d e r  Roger  Dean 
j u s t i f i e s  d e v i a t i o n  f rom t h e  t h r e e - f a c t o r  f o r m u l a ,  
t h e  o u t - o f - s t a t e  g a i n  must  be i n c l u d e d  i n  t h e  t a x  
base, i . e . ,  t h e  f e d e r a l  t a x a b l e  income. SS220.12, 
2 2 0 . 1 3 ,  F l a .  S t a t .  ( 1 9 7 3 ) .  

(Emphas i s  a d d e d ) .  what t a x p a y e r  b u t  B runne r  c o u l d  t h e  Supreme 

C o u r t  h a v e  been  r e f e r r i n g  t o  i n  t h i s  s t a t e m e n t ?  C l e a r l y ,  a 

t a x p a y e r  can  c h a l l e n g e  t h e  D e p a r t m e n t ' s  c a l c u l a t i o n s  under  t h e  

a p p o r t i o n m e n t  f o r m u l a e .  See,  e . g , ,  A l l i s - C h a l m e r s  C r e d i t  Coup. 

v .  Depa r tmen t  of Revenue,  4 0 8  So.2d 703 ( F l a .  1st DCA 1 9 8 2 ) .  

B runne r  has p r a y e d  t h a t  its o u t - o f - s t a t e  income be 

e x c l u d e d  from i ts  t a x  base,  and a lso  h a s  p r a y e d  t h a t  it be 

e n t i t l e d  t o  separate a c c o u n t i n g  p u r s u a n t  t o  t h e  r e l i e f  

p r o v i s i o n s  of s e c t i o n  214.73, F.S .  ASARCO, s u p r a ,  h a s  now made 

it c lear  t h a t  B runne r  was correct  on t h o s e  i s s u e s .  But e v e n  i f  

t h o s e  i s s u e s  were conceded  b a s e d  on t h e  Flor ida Supreme C o u r t ' s  

p r ior  Brunne r  d e c i s i o n ,  t h a t  does n o t  deal w i t h  a l l  of 

B r u n n e r ' s  p r a y e r s  f o r  r e l i e f .  S i n c e  t h e  f i l i n g  of i ts  

Compla in t  B runne r  has p r a y e d  for a m o d i f i c a t i o n  of t h e  

D e p a r t m e n t ' s  t h r e e  f a c t o r  f o r m u l a  c a l c u l a t i o n s  ( s h o r t  of t o t a l  

e x c l u s i o n )  i n  order t o  do e q u i t y  and j u s t i c e ,  and i n  order t o  

make t h e  D e p a r t m e n t ' s  proposed a s s e s s m e n t  less  c o n s t i t u t i o n a l l y  

d e f i c i e n t .  See C o u n t  I V  of B r u n n e r ' s  Compla in t ,  TR. Vol. I ,  

pp. 22- 26.  Both t h e  Depa r tmen t  and t h e  t r i a l  c o u r t  have  

t o t a l l y  i g n o r e d  t h i s  p r a y e r  for r e l i e f .  
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As i n d i c a t e d  i n  B r u n n e r ' s  I n i t i a l  B r i e f  ( a t  p a g e s  3 9- 4 0 ) ,  

t h e  D e p a r t m e n t ' s  a p p l i c a t i o n  of t h e  t h r e e  f a c t o r  f o r m u l a  method 

t o  BrUnneK has  r e s u l t e d  i n  a p p o r t i o n i n g  o v e r  7 0 %  o f  B r u n n e r ' s  

I l l i n o i s - b a s e d  income t o  F l o r i d a  f o r  corporate income t a x  

p u r p o s e s .  The a p p o r t i o n m e n t  f a c t o r s  used by t h e  Depa r tmen t  

( p r o p e r t y ,  p a y r o l l  and s a l e s ) ,  do n o t  c o n t a i n  any  f a c t o r  or  

e l e m e n t  which r e f l e c t s  t h e  c a p i t a l  g a i n  income from bank stock, 

d i v i d e n d  income or  i n t e r e s t  income as a gross receipt  d e r i v e d  

f rom a s t a t e  o t h e r  t h a n  F lo r ida .  I n  Count  I V  of its C o m p l a i n t ,  

B r u n n e r  s o u g h t  an  a d j u s t m e n t  i n  i ts  sa les  f a c t o r  d e n o m i n a t o r  

which would h a v e  r e s u l t e d  i n  a more e q u i t a b l e  a p p o r t i o n m e n t  of 

B r u n n e r ' s  income among F l o r i d a  and I l l i n o i s .  T h i s  a d j u s t m e n t  

is r e q u i r e d  by t h e  D e p a r t m e n t ' s  own a d m i n i s t r a t i v e  rules i n  

order t o  do e q u i t y  and j u s t i c e  i n  t h i s  case. See F l a .  Admin. 

Code Ch. 12C-1.15(4)(d)lf2 and  5. See Count  I V  of  B r u n n e r ' s  

Compla in t  a t  TR. Vol. I ,  pp. 22-26. N e v e r t h e l e s s ,  t h e  

Depa r tmen t  h a s  r e p e a t e d l y  d e n i e d  B r u n n e r  t h e  r i g h t  to  make 

t h e s e  a d j u s t m e n t s .  

N o  c o u r t  h a s  r u l e d  on t h e  sa les  f a c t o r  d e n o m i n a t o r  i s s u e  

r a i sed  i n  Count  I V  of B r u n n e r ' s  c o m p l a i n t .  C l e a r l y ,  i n  

a f f o r d i n g  t o  t h e  t a x p a y e r  i n  " f u r t h e r  p r o c e e d i n g s "  t h e  

o p p o r t u n i t y  u n d e r  Roger Dean t o  show t h e  " r e q u i s i t e  

c o n s t i t u t i o n a l  d i m e n s i o n"  t o  j u s t i f y  a d e v i a t i o n  f rom t h e  t h r e e  

f a c t o r  a p p o r t i o n m e n t  method ,  B r u n n e r ,  s u p r a ,  a t  715 ,  t h e  

F lo r ida  Supreme C o u r t  d i d  n o t  r u l e  on t h e  sales fac tor  

d e n o m i n a t o r  a rgument  i n  i ts  d e c i s i o n .  F u r t h e r ,  though  t h e  

s a l e s  fac tor  d e n o m i n a t o r  a rgument  w a s  c l e a r l y  ra i sed  i n  Count  
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I V  of B r u n n e r ' s  Compla in t  and b r o u g h t  to  t h e  t r i a l  cou r t ' s  at-  

t e n t i o n  i n  i t s  h e a r i n g  on t h e  D e p a r t m e n t ' s  Motion t o  E n f o r c e  

t h e  Mandate ( S e e  B r u n n e r ' s  S u p p l e m e n t a l  Memorandum i n  Opposi-  

t i o n  t o  D e f e n d a n t ' s  Motion t o  E n f o r c e  Mandate and Motion t o  

S t r i k e ,  a t  TR. V o l .  111, p. 3 4 8 - 3 4 9 ) ,  the t r i a l  cou r t  also d i d  

n o t  rule on this issue for  it was of t h e  o p i n i o n  a l l  issues had 

been f i n a l l y  r e s o l v e d  by t h e  p r i o r  F l o r i d a  Supreme C o u r t ' s  de- 

c i s i o n .  TR. V o l .  111, p .  379. Brunner  m u s t  be g i v e n  an oppor- 

t u n i t y  t o  c h a l l e n g e  t h e  components  of t h e  t h r e e  f a c t o r  appor-  

t i o n m e n t  method a p p l i e d  by t h e  Depar tment  i n  t h i s  case. As 

s u c h ,  t h e  F i n a l  Judgment  on E n t r y  of Mandate m u s t  be r e v e r s e d .  

CONCLUSION 

Brunner  r e c o g n i z e s  t h a t  p u b l i c  i n t e r e s t  requi res  t h a t  lit- 

i g a t i o n  end.  P e t i t i o n  of Vermeulen,  122 So.2d 318 ( F l a .  1st 

DCA 1 9 6 0 ) .  However, l i t i g a t i o n  s h o u l d  n o t  be aborted. I n  i t s  

p r i o r  d e c i s i o n ,  t h e  F l o r i d a  Supreme C o u r t  d i d  n o t  r u l e  on Count 

I V  of B r u n n e r ' s  Compla in t ,  n o r  d i d  it r u l e  on t h e  i s s u e  of 

w h e t h e r  B r u n n e r ' s  f a c t s  showed t h e  "requis i te  c o n s t i t u t i o n a l  

d i m e n s i o n"  t o  j u s t i f y  d e v i a t i o n  from t h e  t h r e e  f a c t o r  fo rmula  

method of a p p o r t i o n m e n t .  Brunner  s h o u l d  be g i v e n  an o p p o r t u n-  

i t y  to  c h a l l e n g e  t h e  D e p a r t m e n t ' s  t h r e e  f a c t o r  appor t ionmen t  

c a l c u l a t i o n s .  F u r t h e r ,  Brunner  h a s  s ta ted a compe l l i ng  case as  

to why ASARCO s h o u l d  be a p p l i e d  as the law of t h e  case i n  t h i s  

matter.  As s u c h ,  the trial c o u r t ' s  f i n a l  judgment s h o u l d  be 

r e v e r s e d ,  ASARCO s h o u l d  be a p p l i e d  as t h e  l a w  of t h e  case and 

t h e  t r i a l  court  s h o u l d  c o n s i d e r  B r u n n e r ' s  r ema in ing  issues. 
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