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QUESTICN PRESENTID� 

OOES DADE COONTY' S HGm RULE CHARI'ER SHIELD IT FRCM IAWFUL JUDGMENTS 
AUTHORIZED BY THE LEGISIATURE PURSUANT TO §768.28 (5), FLORIDA STATUTES? 

UNDER FLORIDA LAW RESPOOOENT, MErROPOLITAN DADE COUNTY, CANNar USE ITS 
HGm RULE CHARI'ER AS A SHIELD TO PROl'ECI' ITSELF FRCM HAVING TO PAY 
LAWFUL JUDGMENTS RENDERED AGAINST IT BY CO-EQUAL OR SUPERIOR BRANCHES OF 
GOVERNMENT• 

It Imlst first be stressed that Dade county has not proffered a 

coherent, defensible, or legally justificable rationale for its refusal 

to satisfy the lawful judgrrent rendered against it. However, the county 

has adopted the curious and untenable IX>sition that because it has 

"control" over its' county budget under hare rule, the state is 

precluded fran passing conceededly valid general laws that impact 

directly uIX>n that budget. 

-A-

Metropolitan Dade County Is a Creation of the State 

It is hornbook law in this state that local charter goverrnrents cannot 

use their charter in any interpositionary fashion to avoid canpliance 

with valid general enact:Irents of the legislature. Kaulakis v. Boyd, 138 

So.2d 505 (Fla. 1962). Kaulakis is uniquely applicable to the instant 

case, for it is virtually a "mirror image" of the present Parties' 

IX>sitions. In Kaulakis Dade County was attempting to waive statutory 

inmunity by utilizing its hare rule charter in contravention of Article 

III, § 22, Fla. Const. (1885), with its express grant of power to the 
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legislature to waive soverign imnunity by way of general law only. The 

Suprerre Court of Florida ruled this attempt under the guise of the hare 

rule charter to waive sovereign imnunity was unconstitutional. Id. at 

507. 

Even though the Dade County "hare rule" ordinance waiving sovereign 

imnunity was grounded on a Constitutional grant of power under Article 

VIII § 11, of the 1885 Constitution, it was in conflict with the 

constitutional grant of power in Article III, § 22 of the 1885 

Constitution to the state legislature, which provided, "Provision may be 

made by general law for bringing suit against the State as to all 

liabilities now existing or hereafter originating." Kaulakis v. Boyd, 

supra at 506 (ernphasis in original). 

Thus, it is the exact corollary to the present issue. Once again, 

Dade County, acting under a constitutional grant of power, in the fonn 

of its h.are rule charter, is attempting to contravene a valid general 

law--768.28--enacted under a constitutional grant of power to the state 

legislature. 

While not to be explicitly found in the Kaulakis reasoning or 

holding, it is helpful to consider the following. While both 

constitutional grants of power in the 1885 constitution were 

valid--Art. VIII, § 11 to Dade County to enact a hare rule charter and 

Art. III, § 22 to the legislature to enact general laws as to soverign 

iImumity and tort liability, when the two otherwise valid constitutional 

grants came into conflict, the Suprerre Court affinned the ascendancy and 

Pararrount nature of the grant of power to the superior branch of 

govermrent--their legislature--over the othe:rwise valid constitutional 

grant of power to the inferior branch of govermrent--the County of Dade. 
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Thus, it is clear that the county is a creature of the state, and 

not vice versa. The County of Dade is not a co-equal soverign with the 

State of Florida. This is abundantly clear from the reasoning enployed. 

by the Kaulakis court. It again bears repeating that Article III, § 22 

stated in its entirety: "Provision may be made by general law for 

bringing suit against the State as to all liabilities roN existing or 

hereafter originating." Note that this provision facially deals only 

with the state by its very own tenns, and does not rrention counties. 

However, the action under the Dade County home rule charter violated the 

constitutional grant of power to the state legislature because, 

"Counties, unlike municipalities are organized as political subdivisions 

of the state and constitute a ~ of the machinery of governm:mt." 

Kaulakis v. Boyd, supra at 507 (errphasis added). Thus, the totality of 

the power to waive sovereign i.mmmity, and the allocation of fiscal 

responsibility for negligence allowable as a result of that waiver, 

rests with the state legislature, not the counties. 

Dade County is an ann of the state governm:mt, subservient to, and 

under control of the general law of the state legislature, 

notwithstanding the unique governrrental status it enjoys. And so it 

must be, othe:rwise, Dade County could do as it is attempting to do in 

the case sub judice, that is frustrate a clear mandate fran a superior 

branch of governrrent by shielding itself with its home rule charter. 

This all seems remarkably reminiscent of the throughly discredited 

notion of interposition and the relationship of state action under the 

federal supremacy clause. Perhaps this doctrine is what the court had 

in mind when it discredited Dade County's position in Kaulakis. 
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In Kaulakis, Dade county's sovereign inmuni.ty flowed fran the state 

~ll. Dade County could not shut off the tap. In the case sub judice, 

the state legislature has choked off the flow by implerrenting Fla. Stat. 

768.28. Just as Dade County was unable under its hare rule charter to 

divest itself of state-cxxrp=lled sovereign irmumity in Kaulakis, it 

cannot now cloak itslef with remnants of that sovereign imnunity, and 

refuse to "pay the bill" as the state has conpelled it to do via 768.28, 

and the mechanism for exceeding the $100,000 cap. 

The clear issue then is: Which is paranount, an exercise of power 

under a constitutional grant to Dade County, or a valid exercise of 

power under a constitutional grant to the State legislature? To allow 

Dade county "veto power" over a valid geneal law of the State of Florida 

would be tantanount to a grant of independence to the County of Dade, 

far beyond the limited degree of autonany in local affairs allowable 

under the hare rule amendrrent. 

The subservience of the Dade County hare rule charter to the state 

constitution, and that charter's subservience to grants of power fonn 

that state constitution to the legislature appears in the hare rule 

anen.drrent itself. This limitation was noted and quoted with approval by 

Kaulakis: 

The [Dade County hare rule] aroon.dIrent does, 
however, preserve the supremacy of the 
Constitution. Paragraph (5) of section 11 
provides • • . the hare rule charter, provided 
for herein shall not conflict with any provision 
of this Constitution ... except as expressly 
authorized in this section ..• (emphasis supplied). 
Paragraph (9) further provides, that the 
provisions of this Constitution shall be the 
supre.rre law in Dade County, Florida, except as 
expressly provided herein and this section shall 
be strictly construed to maintain such supremacy 
of this Constitution • • • Kaulakis v. Boyd, supra 
at 507 (emphasis supplied by Kaulakis court.) 
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Thus, in Kaulakis the Dade County home rule charter was "strictly 

construed" and because its provisions carre into conflict with a grant of 

power to the state legislature the provisions in question and as applied 

were found to be unconstitutional. It is clear that the current 

position advanced by Dade County falls squarely within the ambit of 

Kaulakis and thus, the county's attempt to avoid liability for its 

negligence must fall. 

The Kaulakis court further held, "In view of the above quoted 

constitutional mandates, it is clear that any provision contained in the 

Dade County home rule charter which is in conflict with the constitution 

mIst be held invalid, unless the subject is expressly covered in the 

hare rule amendrrEnt to the Constitution." Id. at 507 (Citations 

anitted) • It is clear, therefore, that the current position advanced by 

Dade County under its hOIre rule charter is in conflict with the 

Constitutional grant of power to the state legislature under Article X, 

§ 13 and a valid general law 768.28, pranulgated under that grant, and 

mIst be repudiated. Nevertheless, in an attempt to frustrate and 

contravene the express mandate of the state legislature, Dade County 

relies on its' "control" of its county budget and on Dickinson v. Board 

of Public Instructions of Dade county, 217 So.2d 553 (Fla. 1968). 

However, Dickinson is clearly inapposite to the present fact situation. 

First, Dickinson was decided prior to the passage of 768.28, the 

controlling statute in the present case. Thus, Dickinson does not even 

mention the statute that controls the resolution of the case sub judice. 

Second, the special ccmpensation bill held invalid in Dickinson was 

"passed without prior publication of notice of its intended 
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introduction." Id. at 554. Dade County could advance no such claim 

relative to the valid general law at issue here. 

Third, the Dickinson court spoke of the special canpensation bill 

in that case as being in the nature of meeting a "rroral obligation" Id. 

at 55. Dade County would have this court believe that the bill relative 

to the case sub judice is also in the nature of a "rroral obligation." 

This of course flies in the face of the fact that Dade County's 

obligation is governed by 768.28 and the statutory machanism for 

exceeding the $100,000 limit, and also by the fact that there exists a 

valid tort judgnent against the county in the present case. Dade county 

is not seeking escape fran a "rroral obligation," it is seeking to escape 

a statutory obligation under 768.28, and it is seeking to evade a valid 

judgnent rendered against it in a court of e<:xtpetent jurisdiction. It 

is thus seeking relief fran both a statutory obligation under 768.28, 

and to evade a valid judgnent rendered against it in a court of 

canpetent jurisdiction. 

The fact that there is a valid court judgnent rendered against Dade 

County--a tx>int not contested--becanes of special significance in 

examining the totality of the Dickinson opinion. The Dickinson result 

was reached by a ba.re majority of four justices, with two justices 

joining a strongly critical concurrence, and one justice dissenting. 

In his concurrence, Mr. Justice Drew was joined by Mr. Justice 

Hopping in the result, but it is clear that the two-justice concurrence 

might well have gone the other way if there was a valid court judgnent 

rendered against the county, as is the situation in the present case. 

The court's language is instructive: 

If the State is to be liable for the tortious 
acts of its agents, such liability should be 

-6



determined and damages fixed in an orderly 
judicial proceeding so that all citizens would 
be tre.ated alike. As it is now, this is s:i.nply 
not being done and to continue to require the 
citizens to beg for relief, and accept whatever 
may be offered, will only breed disreSPeCt 
for government and could eventually result 
in fiscal chaos. Id. at 558 (emphasis added.) 

The bill corcpelling Dade County to pay in the case sub judice would 

thus apparently neet the concerns expressed above. In reality, the bill 

passed under 768.28 is an attempt by the legislature to assist Dade 

County to be in full canpliance with a lawful judgrrent rendered against 

the county. 

Mr. Justice Ervin, in his dissent found the claim bill in Dickinson 

to be Constitutional, noting that: 

Claim bills are enacted to satisfy the lIDral 
obligations of the State, its agencies or political 
subdivisions. Claims against the State are referred 
to as lIDral obligations because sovereign inmunity 
precludes suit thereon as legal claims absent 
legislative consent. (such legislative consent caning 
after this opinion was written, via 768.28) .•• the 
fact that IrOnies fran a particular fund are appropriated 
for the payment of a claim recognized as a lIDral 
obligation of the State does not convert the general 
legislation authorizing payment into a SPeCial or local 
act. Once a claim is recognized as a state obligation 
by passage of a claim bill, the incidental requirement 
therein that it be paid fran a particular fund--perhaps 
fran the funds of a political subdivision--does not 
convert the relief act into local legislation • • • 
Not infrequently a claim bill is introduced providing 
for the claim to be paid fran the State's General 
Fund, but the claims ccmni.ttee decides the equities of 
the claim are such that it should be paid fran .•• 
local funds of a political subdivision of the State, 
and arrends the bill accordingly. Id. 

Fourth, the special canpensation bill in Dickinson was found 

unconstitutional because "we concur in the view that in maters which 

affect only Dade County, and which are not the subject of SPeCific 

constitutional provisions 2E valid general acts pertaining to Dade 
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County and at least one other county, the electors of Dade County 'may 

govern thems1eves autonatOus1y and differently than the people of other 

counties of the state.'" Id. at 555 (cites anitted, emphasis added). 

Of course, by this very language in Dickinson, it renders that case 

inapplicable to the present case because 768.28 applies to all counties, 

not just Dade. The valid general law directing paynent in this case is 

provided for in 768.28 by way of a statutory nechanism for judgments 

exceeding the $100,000 cap. The only reason the general law directing 

paynent affects Dade County in this particular instance is because of 

the actions of the county itself. 

By Dade County's own negligence, it perPetrated injuries requiring 

just canpensation beyond the exceedab1e cap in 768.28. It is exactly 

and precisely because of the county's actions that a valid judgment has 

been rendered against it. The statutory nechanism can only be 

"triggered" when an act of negligence necessitates just canpensation 

beyond $100,000. Dade County itself "triggered" this nechanism, which 

was provided for by the legislature, and is applicable to all 67 

counties. 

To follow the "logic" of the Dade County's position, it would nean 

that the county acquieces in the legislature' s waiver of its sovereign 

irrmunity, but only to an extent. Exactly where the county finds the 

authority to "draw the line" in tenns of its financial responsibility 

for its negligence under the state legislature's waiver of its sovereign 

imm.mity, it never makes clear. 

Fran Kau1akis, "it is clear that any provision contained in the 

Dade County l10Ire rule charter which is in conflict with the Constitution 

must be held invalid, unless the subject is expressly covered in the 
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hare rule arrendI1Ent to the. Constitution. Kaulakis v. Boyd, supra at 

507. (Emphasis added.) And it is abundantly clear that there is nothing 

in the Dade County home rule arrendI1Ent that expressly authorizes the 

county to limit a waiver of its sovereign immmity ordered by the 

legislature, or an allocation of the fiscal consequences resulting from 

negligence under such waiver. 

In Kaulakis, as has been noted, supra, the county was attempting to 

shed itself of sovereign irrmunity. Exactly as it does in the present 

case, Dade County argued that expenditure of county funds to satisfy 

judgnents rendered against it as a result of the attempted county waiver 

of soverign iIrrnunity was and is a "local affair," governed by the home 

rule charter, and hence iIrrnune fran legislative action. "The ccnplete 

answer to this argument," the Kaulakis court responded, is that 

"iIrrnunity fran suit is not a matter of local concern but must be dealt 

with by general law only." Id. at 507. The "ccnplete answer" to Dade 

County's current position is exactly the sane--the extent of the WAIVER 

of "iIrrnunity fonn suit is not a matter of local concern," but is vested 

exclusively with the legislature, and the allocation of fiscal 

responsibility resulting fran that waiver "must be dealt with by general 

law only," exactly as the legislature has done in the case sub judice. 

It cannot be emphasized enough that all counties, including Dade, 

are "political subdivisions of the state and constitute a Part of the 

machinery of state government." Id. As such, "subdivisions of the 

state," being a "Part of the machinery of the state government" must 

obey the control and direction as established by that state government. 

The OOLY DEGREE of autonomy that Dade County can enjoy fran that state 

control is if its home rule charter arrendI1Ent EXPRESSLY AUTHORIZES OR 
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PROVIDES for such autonomy in such a situation. And, as has been noted 

supra, there is nothing in the amendnent that EXPRESSLY AUTHORIZES OR 

PROVIDES for the county to ignore a valid general law canpelling paynent 

by Dade County under the 768.28 nechanisrn. 

-B

A County's Claim of Sovereignty Inmunity� 

is Subject to State Regulation� 

"A county is a POLITICAL SUBDIVISICN of the state ••• It may be 

CREATED BY THE STATE without the solicitation, consent, or concurrence 

of the inhabitants of the territory thus set apart; it is the 

representative of the soverignty of the state, AUXILIARY TO IT, an AID 

to the lIDre convenient administration of the goverI1Irent." Keggin v. 

Hillsborough County, 71 Fla. 356, 71 So. 372 (Fla. 1916) (emphasis 

added) • 

Keggin involved the question of a county's irrmunity fran a suit in 

tort under sovereign imnunity. The court in Keggin found that a 

county's sovereign irmnmity is a one-way street, with the traffic 

controlled by the legislature. The extent or non-extent of a county's 

sovereign imnunity is whatever the state legislature deems just: 

"Counties, BEING BUT POLITICAL DIVISIONS OF THE STATE, organized as part 

of the machinery of the goverI1Irent for the perfonnance of functions of a 

public nature, partake of the state's imnunity from liability, and may 

not be sued except in such transactions AS THE STATUTE DESIGNATES." Id. 

at 372 (Emphasis added). 
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The unaninous court in Keggin further held that "the counties are • 

political divisions of the state ..• the county ••. being a mere 

govert'llrenta1 agency through which many of the functions and power of the 

state are exercised." Id. at 373. Keggin concluded that: 

(T) he matter of authorizing suits against a county 
for damages resulting to one person fran the 
negligent perfonnance by the county of serre 
duty imposed upon it is one for the consideration 
of the legislature, to whose wisdan the argurrents 
used by the learned counsel for plaintiffs in 
error may appeal: but until such action is taken by 
the legislative branch of this governrrent••• " Id. 
at 373. 

[Of course, the legislature with the enactrrent of 768.28 has now waived 

sovereign inmunity for itself, its agencies and subdivisions.] 

Bragg v. Board of Public Instruction of Duval County, 36 So.2d 222 

(Fla. 1948, Div. B) found that the extent of a county's sovereign 

i.mm.mity "piggybacks" off of the state. Bragg felt canpelled to use 

this doctrine to shield the county school board fran tort liability when 

a student's hand was crushed in a school printing press. Bragg is of 

further interest because of its IIOst telling observation: "It may be 

that in the years ahead the policy of spreading the damages occasioned 

by accidents of this kind will be approved and that society in this OR' 

SCME 0l'HER WAY will be required to help bear the burden, but THIS IS A 

:I.ffiISLATIVE FIEID that the courts are not pennitted to enter." Id. at 

323 (errphasis added). Of course now by way of 768.28 and the mechanism 

for exceeding the $100,000 cap, the legislature, adopted "sane other 

way," and in its sound judgment detennined that the county or 

subdivision of the state that perpetrated the acts· that caused the 

injury should "help bear the burden," rather than the taxpayers n the 66 

other counties. 
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Debolt v. Dept. of Health and Rehabilitative services, 427 So.2d 

221 (Fla. 1st OCA 1983) sweeps away the argumants of Dade County and its 

misplaced reliance upon Dickinson. DeBolt, unlike Dickinson, directly 

interprets the controlling statute in the present case: 768.28. 

In DeBolt, the Depa.rt:nent of Health and Rehabilitative services 

(hereinafter HRS) was sued for negligence when a minor in an HRS 

"attention harre" was negligently injured by a gunshot \\lOund. HRS, like 

Dade County, was and is a creation of the state legislature, and must be 

obedient to the ccmnands of that legislature. Just as Dade County is 

granted a liroited degree of auto~ under its hone rule charter 

anendIrent, HRS claimed it too was inm.me fran a tort suit, and any 

judgment rendered as a result of that suit. Id. at 223. Indeed, HRS 

claimed its sovereign imnunity sprang fran a specific statutory 

provision, 402.34, rather than a general reliance on a county charter. 

HRS argued that 402.34 took precedence over 768.28. Id. at 223-224. 

In an attempt to reconcile the two conflicting statutes, the DeBolt 

court found that: 

(R) ules of statutory construction must be applied 
to reconcile, if possible, the conflict. we are 
aided n this task by the maxim that ' legislative 
intent is the pole star by which we must be guided 
in interpreting the provisions of the law.' (cite 
anitted) • • • In our atterrpt to discern the 
legislative intent behind the conflicting statutes, 
we must consider 'the history of the Act, the evil 
to be corrected, the purpose of the enactrrent, and 
the law then in existence bearing on the sane subject.'" 
Id. at 224 (cite cmni.ted) • 

The court found that the "clear legislative intent" of 768.28 was 

to waive sovereign imnuni.ty and thus: 

expose the state AND ITS SUBDIVISIrnS to tort claims 
'in cases where a private person would be liable' (cite 
omnited) .•• The 'evil' to be corrected by 768.28's 
sweeping changes was unquestionably the prior system 
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of absolute sovereign :i.rrmmity which denied, to anyone 
having the misfortune of being injured due to the 
negligence of a GOVERNMENTAL ENTITY OR ITS AGENTS, THE 
RIGHT TO RECOVER DAMAGES FOR SUCH INJURIES IN COOR!'." 
Id. at 225 (errphasis added). 

The Court concluded that the doctrine of "iIrplied repeal" mandated 

the ascendancy and control of 768.28 over the previously enacted 

inrnunity statute, 420.34: 

The interpretive rule of 'iIrplied repeal,' generally 
stated, means that a general statute covering an entire 
subject-matter, and manifestly designed to embrace 
all the regulations of the subject, MAY SUPERSEDE 
A FORMER STATUTE COVERING A PORI'ICN OOLY OF THE 
SUBJEX::T, WHEN SUCH IS THE MANIFEST INTENT, EVEN THaJGH 
THE '!WO ARE Nor WHOLLY REPUGNANT. (Cite anitted, 
emphasis in original) .•• we ••• conclude that the 
iIrp1ied repeal rule is Particularly applicable in this 
case in which a spcific statute (section 402.34), 
purPOrtedly dealing with the sovereign irrmunity of a 
Particular agency, conflicts with a general statute 
(section 768.28) that expresses the legislative 
intent to revise cart>letely the law of Florida 
regarding sovereign inmunity • • • Recognizing the 
general presunption that the legislature, statutes on 
the sarce subject, it was found that 'when the 
legislature makes a cart>lete revision of a subject it 
serves as an iIrplied repeal of earlier acts dealing with 
the sarce subject unless an intent to the contrary is 
sh<Mn.. ' " Id. (cites anitted) . 

The untenable nature of Dade County's current position is further 

highlighted by Betancourt v. Metropolitan Dade County, 393 So.2d 21 

(Fla. 3d DCA 1981). Like DeBolt, Betancourt was called upon to 

reconcile the seeming conflict between 768.28 and 325.29, a statute 

continuing sovereign .imnunity coverage for county operated vehicle 

inspection stations and inspectors. In affirming the validity of 

325.29--an exception to the general 768.28 waiver--this court noted: 

"We find no imped:i.Irent to the siIrn.lltaneous and hanronious coexistence of 

sections 325.29 and 768.28, Florida Statutes (1977). Under Article X, § 

13, the legislature may generally withdraw the soveriegn immuni.ty of the 
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state and its agencies, and then MAKE EXCEPI'IOOS FRCM that waiver." Id. 

at 22 (emphasis added). 

Taken in conjunction, DeBolt and Betancourt, though the t:\oK) cases 

reach facially disparate results on the scope of 768.28, they converge 

and establish a crucial point, to wit: the intent of the legislature is 

controlling. In DeBolt, the court found the controlling intent of the 

legislature to be that 768.28 waives sovereign imnunity for one of its 

creations: HRS. In Betancourt, the legislature's controlling intent to 

continue sovereign innnmity protection for another of its 

creations--counties and their vehicle inspection programs--was found to 

be Paranount. "Section 325.29 has been continually re-enacted without 

m:x1ification since its original enact:rcent on July 1, 1967. " 

Betancourt v. Metropolitan Dade County, supra at 21 fn. 1. 

-c-

The Present Case Establishes� 

Clear Evidence of I.egislative Intent� 

The intent of tP...e legislature--found to be controlling by both 

DeBolt and Betancourt--is not open to dispute in the present case. By 

enacting a general law directing Dade County to satisfy the lawful 

judgrrent rendered against it by the circuit court, the legislature is 

exercising its virtual plenary power, bounded only by constitutional 

limits, to convey, withdraw, alter, abolish, m:x1ify and assign the 

liability for negligent acts coming fran a waiver of sovereign imnunity. 

As Kaulakis derronstrates, the only impedi.rrent to this allocation of 

liability by the legislature would be an EXPRESS, SPECIFIC provision to 
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the contrary in the Dade County hare role amendIrent. And it is clear 

that there is no EXPRESS, SPEx::IFIC provision in that amendIrent to the 

contrary. Indeed, the EXPRESS SPEx::IFIC affirmation of the hare role 

charter amendIrent is that the Constitution and valid general laws of the 

State of Florida are suprerre in Dade County. 

The full authority of the legislature to control and IOOdify the 

liability of Dade County under the waiver of sovereign immmity has been 

noted by the Third District Court of Appeal: "The county's tort 

imnunity, save for certain exclusions and limitations not relevant here, 

has been specifically waived by statute for all tort incidents occuring 

after January 1, 1975 . . . Dade County may no longer rely on the 

defense of sovereign imnunity as to the tort action herein." Welsch v. 

Metropolitan Dade County, 336 So.2d 2d 518, 520 (Fla. 3d DCA 1979). The 

welsh tort was grounded on the county's negligent failure to maintain 

safe conditions on a public roadway. 

The Welsh court also applied the controlling statute, 768.28, 

specifically to Dade County's claim of sovereign imnunity, and found the 

County's position wanting: 

Section 768.28(1) Florida Statutes (1975), 
IIErely RENDERS THE COONTY LIABLE IN TORT 
FOR DAMAGES CAUSED BY THE ACr OR CMISSICN 
OF CNE OF ITS EMPLOYEES WHILE ACrING WITHIN 
THE SCOPE OF HIS OFFICE OR EMPLOYMENT under 
circumstances in which [the county,] if a 
private person, would be liable to the 
claimant in accordance with the general 
laws of this state." Id. at 521 (ent>hasis 
added.) 

Thus, Welsh reasoned that 768.28 strips sovereign imnunity fran 

Dade County, and places the county in the same position as a private 

citizen, exactly as the legislature intended: "This clearly IIEans that 

the plaintiff Imlst still plead and prove a recognized cause of action 
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against the county under the state's established principles of tort law 

in order to recover. Absent such pleading or proof, THE COONTY LIKE A 

PRIVA'IE PERSON, is entitled to a judgIreIlt in its favor." Id. at 521 

(errphasis added). 

Can there be any argument at all, that a private person or entity 

in the circumstances of the present case, and with $1 BILLION in assets, 

as Dade County has, could evade the satisfication of a valid judgIreIlt 

rendered against it? To state the question is to answer it. 

-D-�

The Dade County Charter and Home Rule Arren.dIrent� 

Do Not Authorize Autonany Under The Present Facts� 

The only issue that remains is whether the Dade County Charter and 

the hare rule amendment are unique in their language, as Dade County 

would appear to suggest. It is clear that the hare rule charter 

anendrrent is by no means a talisman whereby the County of Dade can wave 

away state law. 

In considering whether the county charter can supersede a valid 

general law, the Florida Supreme Court enunciated the exceedingly narrow 

grounds on which such a result may stand: 

Although the Dade County HaIre Rule Arrendrrent 
allows that county to enact ordinances which 
conflict with state law, IT CAN 00 SO ONLY 
WHEN SUCH CONFLICI' IS IN AREAS SPECIFICALLY 
AUTHORIZED IN THE HCME RULE AMENDMENT • • • 
we have kept in mind the hare rule anendrrent' s 
adironislnnent that section 11 is to be liberally 
construed in order to effectuate the purpose of 
giving hare rule to Dade County. Section 11 also 
provides, however, that, IF CONFLICI' IS Nor 
EXPRESSLY AUTHORIZED, GENERAL STATE LAW MUST 
PREVAIL. Indeed, if unauthorized conflict is 
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found, construed to maintain • . • [the] 
supremacy of this Constitution AND OF THE 
LEGISIATURE IN THE ENACIMENT OF GENERAL LAWS 
PURSUANT TO THIS CCNSTITUTICN." Art. VIII, 
§ 11 (9), Fla. Const. (1885)." MErROPOLITAN 
DADE COONTY v. CITY OF MIAMI, 396 So.2d 144 
at 148. (Fla. 1981) (emphasis added). 

In Dade County v. Miami the court quashed Dade County I s attempt to 

regulate taxicabs in Miami and Miami Beach, because the otherwise valid 

county ordinance clashed with a valid general law giving that authority 

to the municipalities. Because there was not a SPECIFIC, EXPRESS 

authorization allowing such a conflict in § 11 [now § 6], of the harte 

rule charter arnendrrent, the Dade County ordinance was found subservient 

to state law, and hence, non-controlling. The court held that IIDade 

County does not have the authority to usurp the regulation of taxicabs" 

in the two cities. Id. at 148. 

Just as clearly, Dade County has no authority to IIUSurp the 

regulationII of liability resulting fran a waiver of soveriegn imnunity. 

Such regulation and allocation is in the province of the legislature, 

and any county ordinance to the contrary ~st fall if there is no 

sPeCific, express authorization in §ll [now § 6] allowing such a 

conflict with state law. 

The court also noted that the courts of Florida have vigorously 

enforced the supremacy of the Constitution and the Laws of the State, 

and have not hesitated in holding othe:rwise valid Dade County ordinances 

invalid when they clash with general law: lINurrerous decisions have 

invalidated Dade County ordinances and parts of the Dade County Charter, 

however, because of impennissible, unauthorized conflict with the state 

constitution OR WITH GENERAL STATE lAWS. II Id. at 146-147 (emphasis 

added.) 
"':"17



In Board v. County Ccmnissioners of Dade County v. Wilson, 386 

So.2d 556 (Fla. 1980), the suprare court articulated the ~st to be 

enployed in determining when a Dade County ordinance may prevail over 

state legislation: 

If any provision of the Dade County Charter, 
or any action taken pursuant to the Charter, 
contravenes the limitations or prescriptions 
of Article VIII, section 6 of the 1968 
Constitution it is necessarily unconstitutional 
and void (cites anitted) • • • THE FOCUS THUS 
NARRCMS TO WHEI'HER THE PROPOSED ORDINANCE IS 
AUTHORIZED BY THE ENABLING CrnSTITOTIOOAL 
LANGUAGE." Id. at 559 (enphasis added) • 

Therefore, it is a very narrow ground. indeed upon which it can be 

legitimately asserted that action under the Dade County Charter can 

constitutionally prevail over state legislation. Kualakis and Dade 

County v. Miami teach that provision for any such conflict must be found. 

in SPECIFIC AND EXPRESS tenns in the hate rule anendIrent. Wilson 

derronstrates a further restriction on any assertion by Dade County of 

ascendancy of a county ordinance over state legislation. If the 

asserted county action "contravenes the limitations or prescriptions of 

Article VIII, § 6 • • • it is necessarily unconstitutional and void, 

"Board of County Ccmnissioners of Dade County v. Wilson, supra at 559, 

with the "focus" being on the constitutional enabling language n the 

hate rule arrendrrent. 

Thus it is clear that in any balancing of the validity of state 

action vis a vis county action, there is a strong presurrption in favor 

of the validity of the state action overcaning the county action. see, 

~, Kaalakis v. Boyd, supra, Dade County v. Miami, supra. As noted 

previously, the only way that this presurrption cna be rebutted is if 

there is EXPRESS, SPECIFIC language to the contrary in Article VIII of 
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the 1968 Constitution allowing such a conflict, thereby pennitting the 

county action to prevail over the state action. Furthenrore, as Wilson 

noted, even if the presUII'ption is rebutted and express language found, 

the county action l1Ulst still be fully hanronious and conpatible with 

Article VIII, § 6, or it l1Ulst fail. 

In overturning a proposed Dade County ordinance that would have 

substituted a millage different than that authorized by the legislature, 

the Wilson court reasoned: 

M::>reover, in subsection (9) of section 11 
[1885 Const.] it is declared to be the intent 
of the legislature and electors of Florida that 
'the provisions of the Constitution and GENERAL 

LAWS WHICH SHALL RELATE TO DADE COUNTY ••• 
SHALL BE THE SUPREME LAW IN DADE COONTY FLORIDA 

Clearly then, the provision of the Hc:n'e 
Rule Charter and the ordinances adopted Pursuant 
thereto must be in accordance with general law 
unless there is express constitutional 
authorization otherwise • • • (S) ubsection 6 
of section II, Article VIII of the 1885 
Constitution mandates that GENERAL LAWS ENACTED 
SUBSEQUENT TO THE AOOPl'ICN OF THE HCIvtE RULE 
CHARTER ' shall apply to Dade county and to all 
mmicipalities therein to the sane extent as if 
this section had not been adopted and such 
general laws shall supersede any part or portion 
of the horre rule charter provided for herein in 
conflict therewith and shall supersede any 
provision of any ordinance enacted pursuant to 
said charter and in conflict therewith • • • ' 
HENCE IT IS THE GENERAL LAW WHICH SUPERSEDES 
THE HCIvtE RULE CHARTER." Board of County 
Conmissioners of Dade County v. Wilson, supra 
at 561 (emphasis added.). 

Dade County's reliance on Dickinson to evade the lawful judgment 

rendered against it has been universally critized by contemporary 

authorities who have considered the action. Furthenrore, Dade County 

appears to place reliance upon one opinion fran the Florida Attorney 

General's Office, 1976 Op. Att'y Gen. Fla. 076-147 (June 29,1976). 
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The speculative nature of the opinion, and its limited persuasive 

value is acknowledged in the dOC'llIreIlt itself: "•.• and until 

judicially determined otherwise . • • " Dade County doesn't have to pay. 

Therefore, the opinion itself concedes and specifices that it may be 

changed or rrodified by a court, and at that court's will. 

Another opinion of the Attorney General's Office is closer to the 

mark. This opinion deals precisely with the present issue--that being 

the authority of the legislature to carpel a tortfeasor political 

subdivision to satisfy a judgrrent that is over and above the $100,000 

limit. 

The opinion holds, in pertinent part: "[L]egislative approval of 

payrrent of that portion of a judgnent which is in excess of the 

statutory limits of liability must be acc::orrpanied by an appropriation, 

THE LEX;ISLATURE MUST DE'I'ERMINE WHEI'HER THE PAYMENT IS TO BE MADE FRCM 

THE FUNDS OF THE AGENCY RESPOOSIBLE or fran the general revenue 

funds. •. It appears that this decision will be made by the 

Legislature on a case-by-case basis. If the judgrrent is against a 

political subdivision and payrrent of the anount which is in excess of 

the statutory limits is approved, the legislature may INSTRUCI' THE 

SUBDIVISICN TO PAY THE EXCESS but will not specify the fund of the 

political subdivision fran which payrrent is to be made." 1975 cpo Att 'y 

Gen. Fla. 075-69 (March 11,1975) (emphasis added). 
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IN� SUMMARY 

1.� Dade County's reliance on Dickinson is wholly misplaced because 

that case does not interpret the controlling statute--768.28. 

Dickinson is further inapposite because the obligation of 

Dade County is legal and statutory. 

2.� Dade County's reliance on Attorney General (pinion 076-147 is 

also wholly misplaced. 076-147 interprets Dickinson, which, as 

has been denonstrated, supra, is inapposite to the instant 

case. 

3.� Dade County has no constitutional basis in refusing to satisfy 

tort judgment rendered against it. See, e.g., Dade County v. 

Miami, supra, and Board of County Carmissioners of Dade County 

v.� Wilson, supra. 

4.� The legislature has plenary power to abolish or mxlify Dade 

County's sovereign inmunity. Keggin v. Hillsborough County, 

supra, Kaulakis v. Boyd, supra, and Welsh v. Metropolitan 

Dade County, supra. 

5.� The legislature has full authority by way of the 768.28 

cap exceeding mechanism to canpel Dade County to obey the 

legislation and the valid judgment underlying SaIre. 

6.� These issues are ripe for resolution. 
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CCNCLUSICN 

It is respectfully suhnitted that the will of the legislature be 

inplerrented and Dade County be ordered to pay petitioner the anount in 

question. 
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