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INTRODUCTION 

The a p p e l l a n t ,  Raymond Dol insky ,  seeks review and 

reversal of  the December 1 6 ,  1983,  judgment and s e n t e n c e  of 

the Honorable  B i l l  G .  Chappe l l ,  C i r c u i t  Cour t  Judge o f  the 

S i x t e e n t h  J u d i c i a l  C i r cu i t  i n  and f o r  Monroe County,  

F l o r i d a .  

The a p p e l l a n t ,  Raymond Dol insky ,  w a s  the de fendan t  

below and w i l l  be r e f e r r e d  t o  as the a p p e l l a n t ,  t h e  defen-  

d a n t ,  o r  by name. 

The a p p e l l e e ,  the S t a t e  of  F l o r i d a ,  w a s  the p r o s e c u t i o n  

below and w i l l  be r e f e r r e d  t o  as t h e  a p p e l l e e  or  t h e  S t a t e .  

Re fe rences  t o  the r e c o r d  on a p p e a l  w i l l  be  d e s i g n a t e d  

by the l e t t e r  "R". 

STATEMENT OF THE CASE AND FACTS 

On May 9 ,  1983,  a Monroe County Grand J u r y  r e t u r n e d  an 

i n d i c t m e n t  c h a r g i n g  the a p p e l l a n t ,  Raymond Dol insky ,  w i t h  

three coun t s  of  f i r s t  deg ree  murder,  i n  v i o l a t i o n  of  S e c t i o n  

782.04 ( l ) ( a ) ,  F l a . S t a t .  (1983) .  (R. 18-21) .  On May 1 6 ,  

1983,  a w r i t t e n  p l e a  of  n o t  g u i l t y  w a s  e n t e r e d  on the appe l -  

l a n t ' s  b e h a l f .  (R. 2 6 ) .  



T r i a l  by j u r y  commenced on November 7 ,  1983. (R. 794).  

On November 14,  1983, t h e  j u r y  found t h e  a p p e l l a n t  g u i l t y  of  

f i r s t  degree premeditated murder on Count I1 and g u i l t y  of 

second degree f e lony  murder on Counts I and 111. 

164) .  

(R. 162- 

On November 1 5 ,  1983, t h e  t r i a l  c o u r t  conducted a 

s e p a r a t e  sen tenc ing  proceeding on t h e  second count of the 

indic tment  pursuant  t o  Sec t ion  921.141, F l a . S t a t .  A t  i t s  

conclus ion ,  the j u r y  rendered an advisory sen tence  of l i f e  

imprisonment without  t h e  p o s s i b i l i t y  of p a r o l e  f o r  twenty- 

f i v e  y e a r s .  (R. 750).  The t r i a l  cour t  set  sen tenc ing  f o r  

December 1 6 ,  1983. (R. 752).  

On December 16 ,  1983, t h e  t r i a l  c o u r t  found t h e  aggra- 

v a t i n g  circumstances which e x i s t e d  s u f f i c i e n t  t o  warran t  

impos i t ion  of t h e  dea th  pena l ty .  

recommendation, the t r i a l  cour t  found t h e  fol lowing aggra- 

I n  r e j e c t i n g  t h e  j u r y ' s  

v a t i n g  circumstances:  

1. Convict ions of  murder i n  t h e  
second degree of a second and t h i r d  
vict im a r i s i n g  out  of t h e  same c r i -  
minal ep isode ,  and en te red  contem- 
poraneously wi th  t h e  f i r s t  degree 
murder conv ic t ion  being reviewed 
here, i s  considered an aggrava t ing  
f a c t o r  under F.S. 921.141 (5)  (b) , - .  
F l a . S t a t . ;  Lucas v. S t a t e ,  376 
So.2d 1149 (F la .  1 ; Kin v. 
S t a t e .  390 So.  2d 3?759iFl&). 

2 .  Evidence revea led  beyond a 
reasonable  doubt that  the murder 
was p e r p e t r a t e d  dur ing  t h e  

2 



commission o f  the crime of Robbery 
and i s  t h e n  cons ide red  t o  be a n  
a g g r a v a t i n g  f a c t o r  under  F.S. 
921.141 ( 5 ) ( d ) ,  o r  that  it w a s  
committed f o r  pecun ia ry  g a i n  under  
F.S. 921.141 ( 5 ) ( f ) .  

3 .  Not o n l y  w a s  the Defendant con- 
v i c t e d  o f  p r e m e d i t a t e d  murder,  b u t  
the ev idence  shows that  the vict im 
w a s  l u r e d  t o  a remote s e c t i o n  of 
the Keys f o r  a p re t ended  d e l i v e r y  
o f  a c o n t r o l l e d  s u b s t a n c e  where the 
Defendant awa i t ed ,  and a lmos t  
immediately upon the v ic t im 's  
a r r iva l ,  he w a s  murdered, thus 
showing c o l d ,  c a l c u l a t e d  and p r e -  
med i t a t ed  murder as a aggrava ted  
c i r cums tance  under  F .S. 921.141 (5 )  
( i )  . I 1  

The t r i a l  c o u r t  no ted  tha t  the o n l y  ev idence  o f f e r e d  i n  

m i t i g a t i o n  w a s  tha t  the a p p e l l a n t  had been a re l iable  

employee as a c a r p e t  i n s t a l l e r .  

had three p r i o r  c o n v i c t i o n s .  There w a s  no ev idence  tha t  the 

a p p e l l a n t  w a s  under  the i n f l u e n c e  of  any mental  o r  emot iona l  

d i s t u r b a n c e ,  n o r  w a s  there a n y t h i n g  t o  i n d i c a t e  an impai r -  

ment o f  h is  c a p a c i t y  t o  a p p r e c i a t e  o r  conform h i s  conduct .  

The a p p e l l a n t  t e s t i f i e d  he 

The t r i a l  c o u r t  concluded by f i n d i n g  that  the three 

a g g r a v a t i n g  c i r cums tances  outweighed the a lmost  n o n - e x i s t e n t  

m i t i g a t i n g  f a c t o r s  p r e s e n t .  (R. 177-178).  

The t r i a l  c o u r t  a l s o  sen tenced  the a p p e l l a n t  on Counts 

I and 111 t o  l i f e  imprisonment.  (R. 205-207).  

T h i s  a p p e a l  ensued.  

3 



I 

THE GUILT PHASE 

I n  e a r l y  morning hour s  o f  A p r i l  13 ,  1983,  Kenneth 

Colbaugh, Cur t i s  G .  Redman, J r . ,  and Gera ld  Hamil ton,  d i e d  

as a r e su l t  of  gunshot  wounds i n f l i c t e d  by the a p p e l l a n t ,  

Raymond Dol insky ,  and h i s  p a r t n e r ,  Ronald Rowes, a t  Cudjoe 

Key, Monroe County, F l o r i d a .  T h e  S t a t e  submi t t ed  that  t h e  

murders were p e r p e t r a t e d  d u r i n g  a robbery  of  the victims. 

The a p p e l l a n t ,  however, argued tha t  he had n o t  been p r e -  

s e n t  d u r i n g  the o f f e n s e  and had an a l i b i .  

The ev idence  produced a t  t r i a l  r e v e a l e d  that  the 

vict ims,  Hamil ton,  Colbaugh, and Redman, r e s i d e n t s  o f  

Tennessee ,  sought  t o  pu rchase  f i f t y  pounds o f  mar i juana  i n  

F l o r i d a .  One of  the victims, Hamil ton,  c o n t a c t e d  S c o t t  

Duncan t o  de t e rmine  whether Duncan cou ld  p r o c u r e  f i f t y  

pounds o f  mar i juana .  A f t e r  making some i n q u i r i e s ,  Duncan 

l e a r n e d  tha t  James Clark ,  a f r i e n d ,  knew someone who cou ld  

supp ly  the d rugs .  

a s s o c i a t e ,  Ronald Bowes. (R. 337-340; 422-427).  

That pe r son  w a s  the a p p e l l a n t ' s  

A f t e r  Duncan n o t i f i e d  the Tennessee victims that  a 

s o u r c e  had been l o c a t e d ,  the victims drove  from Tennessee t o  

F t .  Laude rda le  i n  t h e i r  Ford s t a t i o n  wagon and checked i n t o  

a h o t e l .  (R. 341; 424-425).  



A t  approximately 1:30 a.m. on A p r i l  13 ,  1983, a meeting 

was held a t  S c o t t  Duncan's home. The meeting w a s  a t tended 

by Duncan and h i s  wi fe ,  Melissa,  as w e l l  as v i c t im  Hamilton, 

James Clark,  and Ronald Bowes. An ind iv idua l  who l i v e d  

above t h e  Duncans, Ron Thornsberry, was a l s o  p re sen t .  (R.  

341 ; 426). Af te r  i n t roduc t ions ,  Bowes, having previously 

informed t h e  vict ims t h a t  t h e  t r ansac t ion  would have t o  

occur i n  t h e  F lo r ida  Keys, requested t h a t  he see t h e  

v i c t i m ' s  money before  t h e  t r i p .  (R. 340; 426). V i c t i m  

Hamilton showed Bowes the  cash and both men counted it on 

t h e  l i v i n g  room f l o o r .  (R. 341-342; 426). When t o t a l e d ,  t h e  

amount was approximately f i f t e e n  t o  twenty thousand d o l l a r s .  

(R. 342; 427) .  

P r i o r  t o  leaving t h e  apartment, Rowes s a i d  t o  Hamilton, 

11 I hope your gun is  as b ig  as mine. I n  response,  Hamilton 

opened h i s  s h i r t  and showed h i s  gun t o  Bowes. (R. 342; 428). 

11 

Bowes and Clark then l e f t  i n  Bowes' red  Corvet te .  

Victim Hamilton followed t h e  Corvette t o  t h e  LaMancha Motor 

Inn and picked up h i s  f r i ends  from Tennessee, vict ims Redman 

and Colbaugh. (R. 343). The s t a t i o n  wagon then followed t h e  

Corvet te  south toward t h e  Keys. (R. 343). 

During t h e  d r ive ,  t h e  Corvet te  stopped a t  t h e  Snapper 

Creek Plaza on t h e  F lo r ida  Turnpike and t h e  s t a t i o n  wagon 

5 



followed. Bowes made a f i v e  minute telephone c a l l  and then 

returned t o  the  car  t o  continue the  t r i p  south.  (R. 3 4 4 ) .  

The c a l l  was placed t o  Bowes' p a r t n e r ,  t h e  appel lan t .  (R. 

6 3 0 ) .  

A t  approximately milemarker 20 of U.S. 1, Bowes turned 

t h e  Corvet te  onto a d i r t  road and entered an a rea  known as  

t h e  Thompson Es ta t e s  i n  Cudjoe Key. The vict ims followed. 

(R. 2 8 7 - 2 9 0 ;  3 4 5 ) .  A few m i l e s  down t h e  road, both veh ic l e s  

stopped. A brown van, driven by the  appe l l an t ,  was parked 

approximately 40  yards away. (R. 3 4 5 - 3 4 6 ) .  

A t  t h a t  t i m e ,  Clark and Bowes got out of t he  Corvet te  

and the  vict ims from Tennessee ex i t ed  t h e i r  s t a t i o n  wagon. 

P r i o r  t o  g e t t i n g  o u t ,  however, Bowes tucked a .357 Magnum 

i n t o  h i s  pants .  Bowes and v ic t im Hamilton then walked 

toward the  van. The o ther  two v ic t ims ,  a s  w e l l  as  Clark,  

stayed by the  ca r s .  (R.  3 4 7 - 3 4 8 ) .  

A s  victim Hamilton and Bowes approached t h e  van, an 

ind iv idua l ,  l a t e r  i d e n t i f i e d  a s  t he  appe l l an t ,  was seen i n  

t he  veh ic l e .  (R. 3 4 9 - 3 5 0 ) .  After  t h e  appel lan t  ex i t ed  t h e  

van, Clark,  s tanding wi th  the  o the r  v ic t ims ,  heard a loud 

laugh followed by a gunshot. (R. 3 4 8 ) .  The gunshot s t ruck  

v ic t im Hamilton and caused h i s  death.  (R. 4 8 5 - 4 8 6 ) .  

6 



Clark,  with the  o the r  two v ic t ims ,  f roze  when t h e  

gunshot was heard.  (R. 349-350). Because t h e  van could not 

c l e a r l y  be seen, (R. 349),  Clark stepped a sho r t  d i s t ance  

away from t h e  two v ic t ims .  Af te r  a period of t i m e ,  a voice 

from t h e  bushes, l a t e r  de t e rmined  t o  be Bowes, y e l l e d ,  

p o l i c e ,  f reeze ."  (R. 351). Bowes then ordered Clark and 11 

t h e  two vict ims t o  d iscard  t h e i r  weapons and l a y  on t h e  

ground. (R. 351-356). 

Clark and v ic t im Colbaugh complied with the  o r d e r ,  but  

v ic t im Redman merely crouched behind t h e  s t a t i o n  wagon. (R. 

351). When t h e  appel lan t  saw t h a t  vict im Redman had f a i l e d  

t o  comply with Rowesl order ,  t he  appel lan t  y e l l e d ,  " there  i s  

s t i l l  one behind the  car",  and ordered vict im Redman t o  come 

out .  (R. 353). Although Bowes repeated the  order ,  Redman 

j u s t  l a i d  on the  ground. Both t h e  appel lan t  and h i s  p a r t n e r  

then emerged from some bushes and f r i sked  t h e  t w o  vict ims.  

(R. 355). The appel lan t  searched Redman and Bowes searched 

Colbaugh. (R. 353-357). 

The appel lan t  then moved t o  where Clark was lay ing  and 

asked Clark,  " A r e  you with us o r  aga ins t  us?" (R. 357). 

Clark,  a f t e r  observing t h a t  t h e  appel lan t  was wearing white 

s u r g i c a l  gloves,  s t a t e d  t h a t  he was with t h e  appel lan t  and 

h i s  pa r tne r .  (R. 356-358). Bowes handed Clark a gun and 

t o l d  him t o  go with the  appe l l an t .  The appel lan t  picked 
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victim Redman up from t h e  ground and t h e  t h r e e  proceeded 

toward t h e  van. (R. 360). 

Clark turned back toward Bowes when he heard a gunshot. 

Bowes s a i d ,  "I blew my thumb o f f .  K i l l  him, Ray." (R. 360- 

361). 

V i c t i m  Redman f e l l  t o  t h e  ground wi th  blood coming from t h e  

v i c t i m ' s  mouth. Af te r  shaking f o r  a moment, t h e  body 

stopped moving. Clark a l s o  noted some o the r  gunshots by 

Bowes toward Colbaugh. (R. 361-362). 

The appel lan t  then shot  v ic t im Redman i n  the  ches t .  

Bowes next joined the  appel lan t  and Clark by Redman's 

body. Bowes i n s t r u c t e d  Clark t o  shoot Redman, bu t  Clark 

informed Bowes t h a t  t h e  v i c t im  was a l ready  dead. Bowes then 

pointed t h e  gun a t  Clark and again t o l d  Clark t o  shoot 

Redman. Clark f i r e d  one shot i n t o  t h e  vict im.  (R. 361-362). 

The cause of death f o r  v ic t im Redman was b u l l e t  wounds 

t o  t h e  head and ches t .  The ches t  wound w a s  i n  t he  middle o f  

t he  ches t .  The b u l l e t  per fora ted  t h e  h e a r t  and lungs of t h e  

vict im.  Both wounds w e r e  mortal i n  na ture .  (R. 479-481). 

V i c t i m  Colbaugh died as  a r e s u l t  of b u l l e t  wounds t o  

t h e  forehead and ches t .  (R. 481-483). Colbaugh a l s o  

su f fe red  gunshot wounds t o  t h e  g e n i t a l i a  and t h e  l e f t  elbow. 

(R. 482-483). 



A f t e r  the s h o o t i n g s ,  the a p p e l l a n t  r e t u r n e d  t o  h i s  van 

and e x i t e d  Thompson Estates. Bowes and Clark fo l lowed i n  

the C o r v e t t e .  (R. 3 6 2 - 3 6 4 ) .  During the r e t u r n  t r i p  n o r t h ,  

the a p p e l l a n t  s topped  and Bowes j o i n e d  h i m  i n  the van. 

Clark drove  the C o r v e t t e .  (R. 3 6 4 ) .  A s h o r t  t i m e  l a t e r ,  

Bowes r e t u r n e d  t o  the C o r v e t t e  w i t h  a tee-shirt  c o n t a i n i n g  

money. Upon the i r  a r r iva l  i n  F t .  Laude rda le ,  Bowes gave 

Clark approx ima te ly  $4700 .  

Cla rk  s a w  the a p p e l l a n t  l a t e r  that  same day. The 

a p p e l l a n t  asked Clark i f  C l a r k  w a s  a l r i g h t  and Clark s a i d  

that  he w a s .  (R. 3 6 7 - 3 6 8 ) .  A few days l a te r ,  the p o l i c e  

c o n t a c t e d  Clark r e g a r d i n g  the Cudjoe Key murders .  Clark 

r e p o r t e d  these developments t o  the a p p e l l a n t  and t o l d  the 

a p p e l l a n t  tha t  Clark would s a y  he d i d  n o t  go t o  the Keys. 

The a p p e l l a n t  responded by s t a t i n g  t ha t  t h a t  w a s  f i n e .  (R. 

3 6 8 ) .  

Upon the a p p e l l a n t ' s  a r res t ,  the a p p e l l a n t  denied  ever 

knowing o r  h e a r i n g  of  an i n d i v i d u a l  named Ronald Bowes. (R. 

5 0 7 - 5 0 8 ) .  

I1 

THE PENALTY PHASE 

During the p e n a l t y  phase ,  the  S t a t e  r e l i e d  on the 

ev idence  a t  t r i a l .  T h e  d e f e n s e ,  however, p r e s e n t e d  
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t e s t imony  from Marcia Marie Dol insky ,  a re la t ive  o f  the 

a p p e l l a n t ,  and Ka th leen  Dol insky ,  a p p e l l a n t ' s  w i f e .  

Marcia Dolinsky t e s t i f i e d  t ha t  the a p p e l l a n t  ma in ta ined  

c l o s e  c o n t a c t  w i t h  h i s  f ami ly  and w a s  a good p r o v i d e r .  

7 2 7 - 7 3 1 ) .  

(R. 

The a p p e l l a n t ' s  w i f e  t e s t i f i e d  t ha t  the a p p e l l a n t  w a s  a 

h a r d  worker  and a good f ami ly  man. (R. 7 3 2 - 7 3 4 ) .  

T h e  a p p e l l e e  reserves the r i g h t  t o  a rgue  a d d i t i o n a l  

f a c t s  i n  the argument p o r t i o n  o f  t h i s  b r i e f .  
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ISSUES ON APPEAL 

I 

WHETHER THE TRIAL COURT ERRED IN 
DENYING THE APPELLANT'S MOTION FOR 
A MISTRIAL BASED UPON A LAW 
ENFORCEMENT OFFICIAL'S TESTIMONY 
THAT THE APPELLANT REMAINED SILENT 
AT THE TIME OF HIS ARREST WHERE THE 
APPELLANT DID MAKE A STATEMENT AT 
THAT TIME, THE DEFENSE ITSELF 
INTRODUCED EVIDENCE OF THE APPEL- 
LANT'S SILENCE UPON ARREST, AND ANY 
ERROR WAS OVERWHELMINGLY HARMLESS. 

I1 

WHETHER THE APPELLANT WAS DENIED A 
FAIR TRIAL BY IMPROPER QUESTIONS OF 
THE PROSECUTOR WHERE THE APPELLANT 
FAILED TO OBJECT OR IN ANY WAY 
CHALLENGE THE INQUIRIES AND WHERE 
THE TESTIMONY WAS PROPERLY ADMISSI- 
BLE UNDER THE RULES OF EVIDENCE. 

WHETHER THE TRIAL COURT ERRED IN 
SENTENCING THE APPELLANT TO DEATH 
WHERE THE COURT PROPERLY FOUND 
THREE AGGRAVATING FACTORS, CONSI- 
DERED ALL EVIDENCE PRESENTED IN 
MITIGATION, AND DETERMINED THAT THE 
AGGRAVATING FACTORS OVERWHELMINGLY 
OUTWEIGHED THE MITIGATING EVIDENCE. 

IV 

WHETHER THE TRIAL COURT ERRED IN 
FAILING TO INSTRUCT THE JURY ON 
AGGRAVATED BATTERY AS TO COUNT I1 
OF THE INDICTMENT WHERE THE PRO- 
POSED INSTRUCTION WAS NOT SUBMITTED 
IN TIMELY FASHION, WAS NOT SUPPORT- 
ED BY THE EVIDENCE, WAS NOT 
PRESERVED FOR APPELLATE REVIEW, AND 
ANY OMISSION WAS PLAINLY HARMLESS. 
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SUMMARY OF THE ARGUMENT 

I. The appellant's initial argument that the trial 

court should have granted a mistrial after an arresting 

officer suggested that the appellant had remained silent in 

the face of police questioning is without merit. First, the 

officer's erroneous statement about the appellant's silence 

was remedied by the following witness, who testified that 

the appellant did make certain statements. Because the 

appellant did not remain silent, he cannot complain about 

any such comment. Donovan v. State, 400 So.2d 1306 (Fla. 

1st DCA 198l), pet. rev. den., 417 So.2d 674 (Fla. 1982). 

The appellant also should not be permitted to benefit 

from any possible error. The appellant himself presented to 

the jury substantial testimony about his silence at the time 

of arrest. The well-established rule that when incompetent 

evidence is admitted over objection, but the same evidence 

is thereafter admitted without objection, the benefit of the 

objection is lost applies to the present case. 

Should this court construe the comment in the instant 

case to be error, it should nonetheless affirm the appel- 

lant's conviction on the overwhelming evidence of the 

appellant's guilt. The current state of Florida law, as 

reflected in this court's decision in State v. Murray, 
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443 So.2d 955 (Fla. 1984), shows that the harmless error 

rule is now applicable to comment on silence cases. 

11. Although the appellant attacks the introduction of 

testimony that the appellant had an alias and objects to the 

hearsay testimony of his co-perpetrator, the matter has not 

been preserved for appellate review. The present record 

reveals that the appellant failed to object to any of the 

errors. An examination of the merits reveals that the alias 

was relevant to the identification of the appellant and the 

hearsay properly admissible pursuant to Section 90.803 (18), 

Fla.Stat. (1979). 

111. The myriad of challenges to the appellant's 

sentence lacks merit. Each of the aggravating factors were 

supported by substantial, competent evidence and were fully 

applicable to the appellant's conduct. Because the 

appellant could show nothing more than the fact that he was 

a good family man, the trial court did not err in overriding 

the jury's recommendation of life imprisonment. The three 

aggravating circumstances, when compared to the negligible 

mitigating evidence, demonstrates that affirmance is 

warranted. 

The appellant also attacks his sentence in light of 

those received by his companions. Close review of the 
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record, however, reveals that the accomplice after the fact 

had little participation in the planning or execution of the 

instant offense. Further, the lesser sentence given the 

appellant's partner does not mean as a matter of law that 

the appellant cannot receive the death sentence. In the 

present case, the appellant was the trigger man in the death 

of victim Redman and, as such, warranted imposition of the 

death penalty. 

The final attack on the appellant's sentence relates to 

the inability of the appellant to review the pre-sentence 

investigation report and a sentencing guideline scoresheet. 

Because the trial court stated that it did not consider the 

documents in the sentence, they can serve as no basis for 

attack on appeal. 

IV. The last issue raised on appeal is that the trial 

court erred in failing to instruct the jury on the lesser 

included offense of aggravated battery on Count 11. The 

appellant failed to submit the request for such an instruc- 

tion in a timely fashion and waived appellate review by 

failing to object to the instructions as given. Further, 

the record contains no evidence which supported the proposed 

instruction and, in any event, the jury's failure to avail 

itself of a lesser included offense on which it had been 

instructed renders any error harmless under State v. Abreau, 

363 So.2d 1063 (Fla. 1978). 
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ARGUMENT 

I 

THE TRIAL COURT D I D  NOT ERR I N  
DENYING THE APPELLANT'S MOTION FOR 
MISTRIAL BASED UPON A LAW ENFORCE- 
MENT OFFICIAL'S TESTIMONY THAT THE 
APPELLANT REMAINED SILENT AT THE 
TIME OF HIS ARREST WHERE THE 
APPELLANT D I D  MAKE A STATEMENT AT 
THAT TIME, THE DEFENSE ITSELF 
INTRODUCED EVIDENCE OF THE APPEL- 
LANT'S SILENCE UPON ARREST, AND ANY 
ERROR WAS OVERWHELMINGLY HARMLESS. 

The appellant initially argues that the trial court 

should have granted a mistrial after an arresting officer 

suggested that the appellant had remained silent in the face 

of police questioning. A close review of the evidence pre- 

sented at trial demonstrates that the appellant did not 

remain silent, but instead made certain statements to the 

police. Further, the appellant should not be heard to com- 

plain about any misstatements of an arresting officer when 

the appellant presented detailed testimony regarding the 

appellant's silence. Should this court determine that the 

failure to grant the motion for a mistrial was error, the 

overwhelming evidence of the appellant's guilt rendered any 

defect harmless. 

During the presentation of the State's case, the 

following exchange occurred between the prosecuting attorney 

and Deputy Donald J .  Veliky, one of the appellant's arrest- 

ing officers : 
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Q: Would you r e a d  us now, p l e a s e ,  
the r i g h t s  that  you gave t o  Raymond 
Dolinsky on the o c c a s i o n  o f  h i s  
a r res t?  

A: Yes, s i r ,  one moment so I can  
p u t  my g l a s s e s  on. 'You have the 
r i g h t  t o  remain s i l e n t  and refuse 
t o  answer q u e s t i o n s . '  Then he i s  
a sked ,  'Do you u n d e r s t a n d ? '  'Any- 
t h i n g  you s a y  may be used  a g a i n s t  
you i n  a c o u r t  of  l a w ,  do you 
u n d e r s t a n d ?  You have the r i g h t  t o  
c o n s u l t  an  a t t o r n e y  b e f o r e  speak ing  
t o  the p o l i c e  and t o  have an 
a t t o r n e y  p r e s e n t  d u r i n g  q u e s t i o n i n g  
now o r  i n  the future.  Do you 
u n d e r s t a n d ?  I f  you cannot  a f f o r d  
a n  a t t o r n e y ,  one w i l l  be  appo in ted  
f o r  you b e f o r e  any q u e s t i o n s  i f  you 
wish. Do you unde r s t and?  I f  you 
d e c i d e  t o  answer the q u e s t i o n s  now, 
w i t h o u t  an a t t o r n e y  p r e s e n t ,  you 
w i l l  s t i l l  have the r i g h t  t o  s t o p  
answer ing  a t  any t i m e  u n t i l  you 
t a l k  t o  an a t t o r n e y .  Do you under -  
s t a n d ?  And knowing and unde r s t and-  
i n g  your  r i g h t s  as I have e x p l a i n e d  
them t o  you, o r  you w i l l i n g  t o  
answer my q u e s t i o n s  w i t h o u t  a n  
a t t o r n e y  p r e s e n t ? '  

Q :  And d i d  M r .  Dol insky  i n d i c a t e  
t o  you that  he unders tood  h i s  
r i g h t s  ? 

A: Y e s ,  s i r ,  and he r e f u s e d  t o  
answer any q u e s t i o n s  a t  that  t i m e .  

(R. 503).  

A t  s i d e b a r ,  the d e f e n s e  o b j e c t e d  on the ground tha t  the 

answer w a s  a d i r e c t  comment on the a p p e l l a n t ' s  r i g h t  t o  

remain s i l e n t  and moved f o r  a mistr ia l .  (R. 5 0 4 ) .  The 

p r o s e c u t o r  informed the c o u r t  tha t  the a p p e l l a n t  i n  fact  d i d  

make c e r t a i n  s t a t e m e n t s  and tha t  he d i d  n o t  remain s i l e n t .  
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(R. 504) .  The t r i a l  c o u r t  s u s t a i n e d  the o b j e c t i o n  and 

r e s e r v e d  r u l i n g  on the motion f o r  mi s t r i a l  u n t i l  the 

p r o s e c u t o r  f u r t h e r  developed h i s  p o s i t i o n .  (R. 505-506). 

The n e x t  w i t n e s s  w a s  Detective W i l l i a m  G a l l i n a r o ,  

a n o t h e r  a r r e s t i n g  o f f i c e r .  A f t e r  t e s t i f y i n g  t ha t  Detective 

Ve l iky  had r e a d  the a p p e l l a n t  h i s  Miranda r i g h t s ,  G a l l i n a r o  

s t a t e d  t ha t  he had asked  t h e  a p p e l l a n t  i f  h is  name w a s  Bowes 

and whether he knew Ronald Bowes. (R. 507) .  The a p p e l l a n t  

responded by s t a t i n g  t ha t  his  name w a s  n o t  Bowes, that  he 

d i d  n o t  know any Ronald Bowes, and tha t  he had neve r  h e a r d  

o f  any Ronald Bowes. (R. 507-508).  

On c ross -examina t ion ,  the a p p e l l a n t  h i m s e l f  b rought  o u t  

the Ve l iky  s t a t e m e n t  that  the a p p e l l a n t  had remained s i l e n t .  

(R. 508) .  F u r t h e r ,  the a p p e l l a n t  had G a l l i n a r o  t e s t i f y  t ha t  

G a l l i n a r o  r e c a l l e d  the a p p e l l a n t  remain ing  s i l e n t  d u r i n g  a 

p r e v i o u s  d e p o s i t i o n .  (R. 509-510). 

A t  the c o n c l u s i o n  of  the  S t a t e ' s  case, the t r i a l  c o u r t  

den ied  the motion f o r  mi s t r i a l .  I n  doing  s o ,  the t r i a l  

c o u r t  h e l d  t h a t  Donovan v. S t a t e ,  417 So.2d 674 ( F l a .  1982) ,  

shou ld  c o n t r o l .  
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NO ERROR 

Although s u b s t a n t i a l  a u t h o r i t y  s u g g e s t s  that  any 

comment on an  a c c u s e d ' s  e x e r c i s e  of h i s  r i g h t  t o  remain 

s i l e n t  i s  reversible e r r o r 1 9  Donovan v. S t a t e ,  417 So.2d 

674 ( F l a .  1 9 8 2 ) ;  Bennet t  v. S t a t e ,  316 So.2d 41 ( F l a .  1975) ;  

Jones  v. S t a t e ,  200 So.2d 574 ( F l a .  3d DCA 1 9 6 7 ) ,  the 

t o t a l i t y  of the c i r cums tances  i n  the p r e s e n t  case demon- 

s t r a t e  tha t  such a rule i s  i n a p p l i c a b l e .  Detective V e l i k y ' s  

s t a t e m e n t  r e g a r d i n g  the a p p e l l a n t ' s  f a i l u r e  t o  answer any 

q u e s t i o n s  a t  the t i m e  of  h i s  a r res t  w a s  i n c o r r e c t .  The n e x t  

s t a t e  w i t n e s s ,  Detective G a l l i n a r o ,  p l a i n l y  t e s t i f i e d  tha t  

the a p p e l l a n t  d i d  make c e r t a i n  s t a t e m e n t s  r e g a r d i n g  h i s  name 

and knowing h i s  p a r t n e r ,  Ronald Bowes. A s  such, the a p p e l -  

l a n t  d i d  n o t  remain s i l e n t .  

The i n s t a n t  c a s e  should  be  d i r e c t l y  c o n t r o l l e d  by 

Donovan v. S t a t e ,  400 So.2d 1306 ( F l a .  1s t  DCA 1981) ,  p e t .  

- rev. 2) den 417 So.2d 674 ( F l a .  1982) .  On a p p e a l  from a 

f i rs t  degree  murder c o n v i c t i o n ,  Donovan argued  tha t  h i s  

a r r e s t i n g  o f f i c e r s  commented on his  s i l e n c e  when t h e y  t e s t i -  

f i e d  a t  t r i a l .  The ev idence  r e v e a l e d  that  a l t h o u g h  Donovan 

had i n i t i a l l y  remained s i l e n t  d u r i n g  q u e s t i o n i n g ,  he subse-  

q u e n t l y  gave a s t a t e m e n t  t o  the p o l i c e .  The F i r s t  D i s t r i c t  

Cour t  of  Appeal r e j e c t e d  the argument and a f f i r m e d  Donovan's 

lBut see, harmless e r r o r ,  i n f r a .  
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convic t ion .  Donovan v. S t a t e ,  400 So.2d 1306, 1309 (F la .  

1s t  DCA 1981).  

T h i s  c o u r t ,  on Donovan's p e t i t i o n  f o r  review, a l s o  

r e j e c t e d  t h e  cha l lenge  t o  h i s  conv ic t ion .  This  c o u r t  noted 

that  any comment on an accused ' s  r i g h t  t o  remain s i l e n t  i s  

r e v e r s i b l e  e r r o r ,  bu t  he ld  t h a t  t h e  accused must have 

exe rc i sed  that  r i g h t  f o r  cases such as Bennett  v. S t a t e ,  316 

So.2d 41 (F la .  1975) ,  t o  apply.  A review of  t h e  f a c t s  i n  

Donovan revea led  t h a t  he had not  invoked h i s  r i g h t  t o  remain 

s i l e n t  and had made a s ta tement  t o  t h e  a u t h o r i t i e s .  Having 

e l e c t e d  not  t o  remain s i l e n t ,  Donovan had no reason f o r  

complaint.  Donovan v. S t a t e ,  417 So.2d 674,  675-676 (F la .  

1982).  

A similar r e s u l t  occurred i n  United States  v. Mart inez,  

577 F.2d 960 ( 5 t h  C i r . ) ,  - c e r t .  2, den 439 U.S.  914 (1978). 

The defendants  chal lenged t h e i r  conv ic t ions  by a rguing  t h a t  

the government had introduced t h e  fol lowing testimony i n  

v i o l a t i o n  of  Miranda v. Arizona, 384 U.S.  436 (1966): 

"Q: Did e i t h e r  of the defendants  
make any s ta tements  i n  your p re -  
sence? 

A:  N o ,  no t  a t  t h a t  t i m e .  W e  r ead  
them both the i r  r i g h t s .  ' I  
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The Uni t ed  S t a t e s  Cour t  o f  Appeals ,  F i f t h  C i rcu i t ,  found 

that  the t r i a l  c o u r t  d i d  n o t  err  i n  denying the d e f e n d a n t s '  

motion f o r  a mistr ia l :  

"The d i s t r i c t  c o u r t  denied  the 
motion on the ground there w a s  
n o t h i n g  wrong w i t h i n  the c o n t e x t  o f  
the t e s t imony  e l i c i t e d  from the 
w i t n e s s .  The C o u r t ' s  p e r c i p i e n c e  
w a s  confirmed a t  t r i a l  when the 
w i t n e s s  thereafter t e s t i f i e d  t o  
s t a t e m e n t s  made by d e f e n d a n t s  a t  a 
la ter  t i m e .  Thus, the f a c t  tha t  
d e f e n d a n t s  had made s t a t e m e n t s  and 
t ha t  ' no ,  n o t  a t  that  t i m e '  of  the 
w i t n e s s  cou ld  n o t  have c a r r i e d  w i t h  
it the k i n d  of  comment on s i l e n c e  
tha t  i s  condemned i n  Doyle and 
Hale. Cf .  Un i t ed  S t a t e s  v. 
S k l a r o f f ,  552 F.2d 1156 ( 5 t h  C i r .  
1977) ( s i n g l e  spontaneous remark 
from- wi tnEss  which d i d  n o t  c o n t r a -  
d i c t  e x c u l p a t o r y  s t o r y  w a s  harmless 
e r r o r  n o t w i t h s t a n d i n g  mention o f  
d e f e n d a n t ' s  post-Miranda s i l e n c e ) ;  
Un i t ed  S t a t e s  v. Davis, 346 F.2d 
583 ( 5 t h  C i r .  1977)(where there w a s  
a t r i v i a l  i n f r a c t i o n  o f  the Doyle 
ru le  which w a s  n o t  l i n k e d  t o  the 
d e f e n d a n t ' s  e x c u l p a t o r y  s t o r y ,  
mention of  the d e f e n d a n t ' s  s i l e n c e  
w a s  ha rmless  e r r o r ) .  11 

Uni ted  S t a t e s  v. M a r t i n e z ,  supra,  
577 F.2d a t  963. 

T h e  on ly  d i f f e r e n c e  between the two d i s c u s s e d  d e c i s i o n s  

and the p r e s e n t  case i s  that  the a p p e l l a n t ' s  s t a t e m e n t  w a s  

i n t r o d u c e d  by a second w i t n e s s .  That,  however, should  make 

no d i f f e r e n c e .  The e s s e n t i a l  th rus t  of  b o t h  Donovan and 

Mar t inez  i s  tha t  the accused  must e x e r c i s e  h i s  r i g h t  t o  

remain s i l e n t  b e f o r e  he can complain of  a comment on i t .  
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The a p p e l l a n t  here d i d  n o t  remain s i l e n t ,  b u t  i n s t e a d  

answered Detective G a l l i n a r o ' s  i n q u i r e s  r e g a r d i n g  the 

a p p e l l a n t ' s  name and h i s  knowledge o f  Raymond Bowes. 

Because the a p p e l l a n t  i n  f a c t  made a s t a t e m e n t  t o  the 

p o l i c e ,  no reversible e r r o r  has been demonst ra ted .  

NO STATE-CREATED PREJUDICE 

Although the a p p e l l a n t  o b j e c t e d  t o  Detective V e l i k y ' s  

o b s e r v a t i o n  t h a t  the a p p e l l a n t  had made no s t a t e m e n t s  a t  the 

t i m e  o f  h i s  arrest ,  (R. 5 0 3 ) ,  the a p p e l l a n t  i n t r o d u c e d  the 

same t e s t imony  th rough  c ross -examina t ion  o f  Detective 

G a l l i n a r o .  (R. 508-511).  Even though the d e f e n s e  a p p a r e n t l y  

contended t h a t  the a p p e l l a n t  had made no s t a t e m e n t s ,  the  

a p p e l l a n t  h i m s e l f  t e s t i f i e d  tha t  he answered q u e s t i o n s  from 

G a l l i n a r o  r e g a r d i n g  Raymond Bowes when a r r e s t e d .  (R. 639- 

640) .  

I t  i s  a w e l l  e s t a b l i s h e d  ru l e  tha t  when incompetent  

ev idence  i s  a d m i t t e d  ove r  o b j e c t i o n ,  but the same e v i d e n c e  

w a s  t h e r e a f t e r  a d m i t t e d  w i t h o u t  o b j e c t i o n ,  the b e n e f i t  of  

the o b j e c t i o n  i s  l o s t .  S t a t e  v. Rogers ,  275 N.C. 411, 432,  

168 S.E.2d 345,  358 (1969) ,  ce r t .  den. 396 U.S. 1024 (1970) ;  

Wright v. American Genera l  L i f e  I n s u r a n c e  C o . ,  59 N . C .  App. 

591,  297 S.E.2d 910 (1982) ,  -- rev. den . ,  307 N . C .  583, 299 

S.E.2d 653 (1983) ;  M a g i l l  v. S t a t e ,  386 So.2d 1188 ( F l a .  

1 9 8 0 ) ,  c e r t .  d e n . ,  450 U.S. 927 (1981) ; Campbell v. S t a t e ,  
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227 So.2d 873 ( F l a .  1969) ,  ce r t .  d i s m i s s e d ,  400 U . S .  801 

(1970) ;  Allah v. S t a t e ,  So. 2d -9 Case N o .  83-2825 ( F l a .  

3d DCA J u n e  4 ,  1985)[10  F.L.W. 13661; Hol land  v. S t a t e ,  359 

So.2d 28 ( F l a .  3d DCA 1978) .  

0 

Applying that  rule t o  the p r e s e n t  case, it i s  c lear  

tha t  the a p p e l l a n t  shou ld  n o t  be hea rd  t o  complain on 

a p p e a l .  

Ve l iky  s a i d  the a p p e l l a n t  d i d  n o t  answer q u e s t i o n s ,  the n e x t  

w i t n e s s  t e s t i f i e d  t ha t  the a p p e l l a n t  d i d  g i v e  answers .  The 

a p p e l l a n t ' s  c ros s -examina t ion  of  tha t  f o l l o w i n g  w i t n e s s  

focused  on e s t a b l i s h i n g  t ha t  the a p p e l l a n t  i n  f a c t  had 

remained s i l e n t .  A s  such ,  the a p p e l l a n t  himself 

subsequen t ly  brought  o u t  t e s t imony  i n d i c a t i n g  that  the 

a p p e l l a n t  had remained s i l e n t  a t  the t i m e  o f  h is  arrest .  

Having done s o ,  the a p p e l l a n t  cannot  now complain tha t  the 

S t a t e ' s  i n t r o d u c t i o n  o f  s i l e n c e  p r e j u d i c e d  h i m .  T h i s  i s  so 

because the a p p e l l a n t  himself a l s o  i n t r o d u c e d  such 

Although the compla in t  w a s  r a i s e d  when Detective 

t e s t imony .  

HARMLESS ERROR 

The a p p e l l a n t  concludes  the f i r s t  issue on a p p e a l  by 

con tend ing  that  the harmless e r r o r  d o c t r i n e  i s  i n a p p l i c a b l e  

t o  comment on s i l e n c e  cases. The argument i g n o r e s ,  however, 

the c u r r e n t  s t a t e  of F l o r i d a  l a w  on t h i s  issue and the 

h i s t o r i c a l  development of  the harmless e r r o r  d o c t r i n e .  
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I n  S t a t e  v. Murray, 443 So.2d 955 ( F l a .  1984) ,  t h i s  

c o u r t  adopted  the r e a s o n i n g  o f  Un i t ed  S t a t e s  Supreme Cour t  

i n  U n i t e d  S t a t e s  v. H a s t i n g ,  103  S .C t .  1974 (1983) ,  and h e l d  

that  improper  p r o s e c u t o r i a l  conduct  c o u l d  c o n s t i t u t e  mere 

harmless e r r o r :  

... Nevertheless, p r o s e c u t o r i a l  I 1  

e r r o r  a l o n e  does  n o t  w a r r a n t  au to -  
matic reversal of  a c o n v i c t i o n  
u n l e s s  the e r r o r s  i nvo lved  are so 
b a s i c  t o  a f a i r  t r i a l  tha t  t h e y  can  
n e v e r  be t r e a t e d  as harmless. The 
c o r r e c t  s t a n d a r d  of  a p p e l l a t e  
review i s  whether the e r r o r  
committed w a s  so p r e j u d i c i a l  as t o  
v i t i a t e  the e n t i r e  t r i a l . '  -9  Cobb 
376 So.2d a t  232. The a p p r o p r i a t e  
t e s t  f o r  whether the e r r o r  i s  p r e -  
j u d i c i a l  i s  the 'harmless e r r o r '  
r u l e  set f o r t h  i n  Cha man v 

3 2 4 ,  17 L.Ed.2d 705 (1967) ,  and i t s  
progeny.  W e  agree w i t h  the r e c e n t  

I 

C a l i f o r n i a ,  386 U.S *s.ct. 

a n a i y s i s  o f  the c o u r t  i n  Un i t ed  
S t a t e s  v. H a s t i n g ,  U.S. 103  
S .Ct .  1974. 76 L .EdXd 9 6 m 6 3 ) .  
The  s u p e r v i s o r y  power of  the a p p e l -  
l a te  c o u r t  t o  reverse a c o n v i c t i o n  
i s  i n a p p r o p r i a t e  as a remedy when 
the e r r o r  i s  harmless; p rosecu-  
t o r i a l  misconduct o r  i n d i f f e r e n c e  
t o  j u d i c i a l  admoni t ions  i s  the 
p r o p e r  subject of b a r  d i s c i p l i n a r y  
a c t i o n .  Reversal o f  the c o n v i c t i o n  
i s  a s e p a r a t e  matter; it i s  the 
d u t y  o f  a p p e l l a t e  c o u r t s  t o  
c o n s i d e r  the r e c o r d  as a whole and 
t o  i g n o r e  harmless e r r o r ,  i n c l u d i n g  
most c o n s t i t u t i o n a l  v i o l a t i o n s .  
The o p i n i o n  here c o n t a i n s  no i n d i -  
c a t i o n  that  the d i s t r i c t  c o u r t  ap-  
p l i e d  the harmless e r r o r  rule. The 
a n a l y s i s  i s  focused  e n t i r e l y  on the 
p r o s e c u t o r ' s  conduct ;  there i s  no 
r e c i t a t i o n  of  the factual  e v i d e n c e  
on which the s ta te  r e l i e d ,  o r  any 
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c o n c l u s i o n  as t o  whether t h i s  evi- 
dence w a s  o r  w a s  n o t  d i s p o s i t i v e .  ' I  

S t a t e  v. Murray, s u p r a ,  443 So.2d 
a t  956. 

R e l i e d  upon i n  Murray, the H a s t i n g  d e c i s i o n  makes c lear  

tha t  n o t w i t h s t a n d i n g  the p r o t e c t i o n s  a f f o r d e d  by the F i f t h  

Amendment, a comment upon the fa i lure  of  the defendant  t o  

t e s t i f y  i s  no t  per - se r e v e r s i b l e  e r r o r .  I n s t e a d ,  r ev iewing  

c o u r t s ,  p r i o r  t o  reversal, should  examine the a p p e l l a t e  

r e c o r d  t o  de t e rmine  i f  the e r r o r  w a s  harmless o r  the evi-  

dence o f  g u i l t  overwhelming. Un i t ed  S t a t e s  v. H a s t i n g ,  

s u p r a ,  103 S .C t .  a t  1979-1981. 

T h i s  c o u r t ' s  o p i n i o n  i n  the Murray d e c i s i o n  c l e a r l y  

adop t s  the r a t i o n a l e  i n  H a s t i n g  and makes clear that  a n  

improper  comment on the s i l e n c e  of  a de fendan t  does n o t  

n e c e s s a r i l y  mandate reversal of  a c o n v i c t i o n .  I n s t e a d ,  the 

e r r o r  must be f i r s t  e v a l u a t e d  i n  l i g h t  o f  the ev idence  

p r e s e n t e d  a t  t r i a l .  

The a p p e l l a n t ' s  r e l i a n c e  on cases such as Bennet t  v. 

S t a t e ,  316 So.2d 41 ( F l a .  1 9 7 5 ) ,  and Jones  v. S t a t e ,  200 

So.2d 574 ( F l a .  3d DCA 1967) ,  i s  c l e a r l y  misp laced .  A 

review o f  the Bennet t  d e c i s i o n  and i t s  mandatory reversal 

rule  reveals tha t  the p a r t i c u l a r  h o l d i n g  w a s  f a r  from 

unequ ivoca l  and w a s  d i c t a  i n  l i g h t  of  the c o u r t ' s  c o n c l u s i o n  
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tha t  the harmless e r r o r  d o c t r i n e  w a s  i n a p p l i c a b l e  because 

the ev idence  w a s  n o t  overwhelming. Bennet t  v. S t a t e ,  s u p r a ,  

316 So.2d a t  44. 

a 

I n  a n a l y z i n g  the Bennet t  d e c i s i o n ,  however, i t  i s  more 

impor t an t  t o  n o t e  tha t  the per - se reversal ru le  and r a t i o n -  

a l e  t h e r e f o r  w a s  developed s o l e l y  from the F i f t h  Amendment 

t o  the F e d e r a l  C o n s t i t u t i o n  and the Th i rd  D i s t r i c t  Court  o f  

Appea l ' s  c o n s t r u c t i o n  of  the t h e n  r e c e n t  Miranda d e c i s i o n  i n  

Jones  v. S t a t e ,  200 So.2d 574 ( F l a .  3d DCA 1967) .  The Jones  

d e c i s i o n ,  adopted  by t h i s  c o u r t  i n  B e n n e t t ,  concluded that  a 

comment on a d e f e n d a n t ' s  s i l e n c e  c o n s t i t u t e d  fundamental  

e r r o r  r e q u i r i n g  reversal w i t h o u t  r e g a r d  t o  t i m e l y  o b j e c t i o n .  

I n  f o r m u l a t i n g  the ru le ,  the Th i rd  D i s t r i c t  Court  o f  Appeal 

s t a t e d  t h a t  due c o n s i d e r a t i o n  t o  the Miranda d e c i s i o n  and 

the views of  the Uni t ed  S t a t e s  Supreme Court  w a s  r e q u i r e d .  

Jones v. S t a t e ,  supra,  200 So.2d a t  56.  

I n  Clark v. S t a t e ,  363 So.2d 331 ( F l a .  1 9 7 8 ) ,  however, 

t h i s  Court  r e t r e a t e d  from the fundamental  e r r o r  language i n  

Jones  and h e l d  tha t  a contemporaneous o b j e c t i o n  w a s  r e q u i r e d  

a t  the t r i a l  level.  I n  doing  so ,  t h i s  c o u r t  no ted  that  the 

F e d e r a l  C o n s t i t u t i o n  and the h o l d i n g s  of  the Uni ted  S t a t e s  

Supreme Court  d i d  n o t  mandate the adop t ion  of  an  a b s o l u t e  

rule r e q u i r i n g  reversal i n  eve ry  case where there had been 

an  improper comment on the r i g h t  t o  remain s i l e n t .  Clark v. 

S t a t e ,  supra, 363 So.2d a t  334. 
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A s  a r e s u l t ,  it w a s  l i t t l e  wonder that  t h i s  c o u r t  

f u r t h e r  r e t r e a t e d  from the a b s o l u t e  ru le  o f  Bennet t  i n  the 

Murray d e c i s i o n .  S i n c e  a comment on s i l e n c e  i s  n o t  a fun- 

damental  e r r o r ,  a p p l i c a t i o n  of  the harmless e r r o r  ru l e  

t h e r e f o r e  became a p p r o p r i a t e .  

promotion o f  j u d i c i a l  a d m i n i s t r a t i o n  i n  F l o r i d a  which guided  

t h i s  c o u r t  t o  the a d o p t i o n  o f  a contemporaneous o b j e c t i o n  

requi rement  i n  Clark a l s o  mandated a p p l i c a t i o n  of the 

harmless e r r o r  ru l e  i n  Murray. 

0 

The same concerns  abou t  the 

F u r t h e r ,  i t  should  be no ted  that  S e c t i o n  924.33,  F l a .  

S t a t .  (1983) ,  p r o v i d e s  a clear l e g i s l a t i v e  r e s t r i c t i o n  on an  

a p p e l l a t e  c o u r t ' s  a u t h o r i t y  t o  reverse c o n v i c t i o n s  where the 

e r r o r s  a s s e r t e d  are "harmless". See P e r r i  v. S t a t e ,  441 

So.2d 606 ( F l a .  1983) .  S e c t i o n  924.33, F l a . S t a t .  (1983) ,  

merely r e p r e s e n t s  a c o d i f i c a t i o n  of the same s t a n d a r d  

a p p l i e d  by the Uni t ed  S t a t e s  Supreme Cour t  i n  Chapman v. 

C a l i f o r n i a ,  386 U . S .  1 8  (1967) and i t s  progeny.  

The a b s u r d i t y  of  the mandatory reversal requi rement  i s  

no more c l e a r l y  demonst ra ted  t h a n  i n  the case a t  b a r .  

Detective Ve l iky  w a s  t h e  o n l y  pe r son  a t  t r i a l  t o  s ta te  that 

the a p p e l l a n t  had remained s i l e n t  a t  the t i m e  of h i s  arrest .  

The w i t n e s s  who fo l lowed Vel iky  s t a t e d  that  the a p p e l l a n t  

d i d  answer q u e s t i o n s  a t  the t i m e  of  h is  arrest  and t h i s  

t e s t imony  w a s  c o r r o b o r a t e d  by the a p p e l l a n t  h i m s e l f .  None- 

theless,  the a p p e l l a n t  contends  reversal i s  war ran ted .  
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Had V e l i k y  n o t  made his  s t a t e m e n t ,  the n e x t  w i t n e s s  would 

have t e s t i f i e d  that  the a p p e l l a n t  answered q u e s t i o n s  a t  the 

t i m e  o f  h i s  arrest .  I n  r e sponse ,  the d e f e n s e  a p p a r e n t l y  

would have cha l l enged  the t e s t imony  by p r e s e n t i n g  p r e v i o u s  

d e p o s i t i o n  s t a t e m e n t s  tha t  the de fendan t  had remained 

s i l e n t .  Y e t ,  reversal i s  sugges t ed  s imply  because the S t a t e  

b rough t  i t  o u t  f i r s t .  

A p p l i c a t i o n  o f  a mandatory reversal r equ i r emen t  on such 

f a c t s  would be a m i s c a r r i a g e  o f  j u s t i ce .  The a p p e l l e e  

submi ts  t ha t  a p p l i c a t i o n  of the harmless e r r o r  d o c t r i n e  t o  

the p r e s e n t  case r e q u i r e s  a f f i r m a n c e .  The ev idence  a t  t r i a l  

reveals t h a t  the a p p e l l a n t  and a n o t h e r  p e r p e t r a t e d  a b ru ta l  

murder. The S t a t e  i n t r o d u c e d  eyewi tness  t e s t imony  that the 

a p p e l l a n t  and h i s  p a r t n e r  had a c t e d  i n  c o n c e r t  t o  r o b  the 

v i c t i m s  and t h e n  murder them. The o b s e r v a t i o n s  o f  o t h e r  

w i t n e s s e s ,  i n c l u d i n g  the medical  examiner ,  suppor t ed  the 

eyewi tness  t e s t i m o n y .  T h i s  c o u r t  should  be s a t i s f i e d  t ha t  

the ev idence  i n  the p r e s e n t  case w a s  o f  such a n a t u r e  that  

any mis taken  comment r e g a r d i n g  the a p p e l l a n t  remain ing  

s i l e n t  w a s  harmless i n  n a t u r e .  
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I1 

THE APPELLANT WAS NOT DENIED A FAIR 
TRIAL BY IMPROPER QUESTIONS OF THE 
PROSECUTOR WHERE THE APPELLANT 
FAILED TO OBJECT OR I N  ANY WAY 
CHALLENGE THE INQUIRIES AND WHERE 
THE TESTIMONY WAS PROPERLY ADMISSI- 
BLE UNDER THE RULES OF EVIDENCE. 

The a p p e l l a n t  s u g g e s t s  he w a s  denied  a f a i r  t r i a l  by 

the i n t r o d u c t i o n  o f  t e s t imony  that  the a p p e l l a n t  had an  

a l i a s .  H e  a l s o  o b j e c t s  t o  c e r t a i n  a l l e g e d  h e a r s a y  t e s t i -  

mony. I n  b o t h  s i t u a t i o n s ,  however, the a p p e l l a n t  d i d  n o t  

o b j e c t  o r  o t h e r w i s e  c h a l l e n g e  the a d m i s s i b i l i t y  of the 

ev idence .  Under such c i r c u m s t a n c e s ,  the e r r o r  cannot  serve 

as the b a s i s  f o r  reversal. 

A s  a g e n e r a l  matter, a r ev iewing  c o u r t  w i l l  n o t  c o n s i -  

d e r  p o i n t s  r a i s e d  f o r  the f i r s t  t i m e  on a p p e a l .  C a s t o r  v. 

S t a t e ,  365 So.2d 701 ( F l a .  1978) ;  Dorminey v. S t a t e ,  314 

So.2d 134 ( F l a .  1975) .  The r equ i r emen t  o f  a contempora- 

neous o b j e c t i o n  i s  based on a p r a c t i c a l  n e c e s s i t y  and b a s i c  

f a i r n e s s  i n  the o p e r a t i o n  o f  a j u d i c i a l  system. It  p l a c e s  

the t r i a l  judge  on n o t i c e  that  e r r o r  may have been com- 

m i t t e d ,  and p r o v i d e s  h i m  an o p p o r t u n i t y  t o  c o r r e c t  it a t  a n  

e a r l y  s t a g e  of  the p roceed ings .  Delay and unnecessa ry  use 

o f  the a p p e l l a t e  p r o c e s s  resu l t  from a f a i l u r e  t o  cure e a r l y  

t ha t  which must be cu red  e v e n t u a l l y .  C a s t o r  v. S t a t e ,  

s u p r a .  

28 



To meet the o b j e c t i v e s  o f  any contemporaneous o b j e c t i o n  

ru le ,  an o b j e c t i o n  must be s u f f i c i e n t l y  s p e c i f i c  b o t h  t o  

a p p r i s e  the t r i a l  judge  of  the p u t a t i v e  e r r o r  and t o  

p r e s e r v e  the issue f o r  i n t e l l i g e n t  review on a p p e a l .  

C a s t o r  v. S t a t e ,  supra; Rivers v. S t a t e ,  307 So.2d 826 ( F l a .  

1s t  DCA) ce r t .  d e n . ,  316 So.2d 285 ( F l a .  1975) .  

I n  the p r e s e n t  case, there i s  no r e c o r d  ev idence  t o  

s u g g e s t  tha t  the a p p e l l a n t  ever cha l l enged  the i n c l u s i o n  of  

h i s  a l i a s  i n  the i n d i c t m e n t .  F u r t h e r ,  the a p p e l l a n t  neve r  

o b j e c t e d  when the i n d i c t m e n t  w a s  shown t o  the j u r y .  Under 

s imilar  c i r c u m s t a n c e s ,  t h i s  c o u r t  has r e j e c t e d  a compla in t  

r e g a r d i n g  ev idence  o f  an  a l i a s  where a p r o p e r  o b j e c t i o n  had 

n o t  been made. P a r k e r  v. S t a t e ,  456 So.2d 436,  443 ( F l a .  

1984) .  
a 

The s u g g e s t i o n  that  the S t a t e  manufactured the a l i b i  i s  

l u d i c r o u s .  T h e  t r i a l  t r a n s c r i p t  reveals that  the a p p e l l a n t  

w a s  known as the b r o t h e r  of  Ronald Rowes. (T.  405) .  A s  

such, the a l i a s  had a factual founda t ion  r e l e v a n t  t o  i d e n t i -  

f i c a t  i o n .  
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The a p p e l l a n t ' s  compla in t  r e g a r d i n g  the h e a r s a y  s ta te-  

ments o f  Ronald Bowes were a l s o  n o t  p r e s e r v e d  f o r  a p p e l l a t e  

Case N o .  64,653 review. T i l lman  v. S t a t e ,  So.2d -, 
( F l a .  June  7 ,  1985)[10  F.L.W. 3051; Simpson v. S t a t e ,  418 



So.2d 984 ( F l a .  1 9 8 2 ) ,  -- cer t .  d e n . ,  459 U.S.  1156 (1983) ;  

J a l b e r t  v. S t a t e ,  95 So.2d 589 ( F l a .  1957) ;  H i l l s  v. S t a t e ,  

428 So.2d 318 ( F l a .  1s t  DCA 1983) .  

Had t h e  a p p e l l a n t  cha l l enged  t h e  h e a r s a y ,  the s ta te-  

ments would have been p r o p e r l y  a d m i s s i b l e .  Hearsay s t a t e -  

ments o f  c o - c o n s p i r a t o r s  are n o t  dependent  upon the e x i s -  

t e n c e  of  a count  c h a r g i n g  a c o n s p i r a c y .  The a d m i s s i b i l i t y  

o f  such s t a t e m e n t s  depends,  i n s t e a d ,  on the ru l e  o f  ev idence  

which e x c e p t s  such s t a t e m e n t s  from the g e n e r a l  ru le  which 

makes h e a r s a y  i n a d m i s s i b l e .  Damon v. S t a t e ,  289 So.2d 720 

( F l a .  1974) ;  Honchel l  v. S t a t e ,  257 So.2d 889 ( F l a .  1 9 8 2 ) ;  

T resvan t  v. S t a t e ,  396 So.2d 733, 736 ( F l a .  3d DCA 1981) .  

S e c t i o n  90.803 (18) , F l a . S t a t .  , (1979) , p r o v i d e s  that  a 

s t a t e m e n t  by a pe r son  who w a s  a c o - c o n s p i r a t o r  of  the p a r t y  

d u r i n g  the c o u r s e  of  the c o n s p i r a c y  i s  a d m i s s i b l e  h e a r s a y .  

I n  o r d e r  f o r  such t e s t imony  t o  be  a d m i s s i b l e ,  the  S t a t e  must 

show a c o n s p i r a c y  by some independent  ev idence .  T r e s v a n t  v. 

S t a t e ,  s u p r a ,  396 So.2d a t  737. 

I n  the p r e s e n t  case, independent  ev idence  c l e a r l y  would 

have e x i s t e d .  The a p p e l l a n t  admi t t ed  r e c e i v i n g  a c a l l  from 

h i s  p a r t n e r  p r i o r  t o  the murders.  (R. 630) .  F u r t h e r ,  the 

independent  s t a t e m e n t s  and a c t i o n s  o f  the a p p e l l a n t  h imse l f  
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provided  more t h a n  a s u f f i c i e n t  b a s i s  f o r  i n t r o d u c t i o n  o f  

h i s  p a r t n e r ' s  c o n v e r s a t i o n s .  (R. 349-361) .2 

The p r e s e n t  r e c o r d  reveals tha t  the a p p e l l a n t  f a i l e d  t o  

o b j e c t  t o  the e r r o r s  r a i s e d  on a p p e a l .  A s  such, a p p e l l a t e  

review i s  p rec luded .  Regard ing  the merits, the a l i a s  w a s  

r e l e v a n t  t o  the i d e n t i f i c a t i o n  o f  the a p p e l l a n t  and the 

h e a r s a y  p r o p e r l y  a d m i s s i b l e  pu r suan t  t o  S e c t i o n  90.803 (18), 

F l a . S t a t .  (1979) .  A s  such ,  no r e v e r s i b l e  e r r o r  has been 

demonst ra ted .  

21n t h i s  i n s t a n c e ,  the f a i l u r e  t o  o b j e c t  w a s  p l a i n l y  
s t r a t e g i c .  The a p p e l l a n t ,  by f l o o d i n g  h i s  t r i a l  w i t h  the 
s t a t e m e n t s  o f  h i s  p a r t n e r ,  Ronald Bowes, sought  t o  d e f l e c t  
a t t e n t i o n  from h i s  own p a r t i c i p a t i o n .  (R. 1069-1070).  
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111 

THE TRIAL COURT D I D  NOT ERR I N  
SENTENCING THE APPELLANT TO DEATH 
WHERE THE COURT PROPERLY FOUND 
THREE AGGRAVATING FACTORS, CONSI- 
DERED ALL EVIDENCE PRESENTED I N  
MITIGATION,  AND DETERMINED THAT THE 
AGGRAVATING FACTORS OVERWHELMINGLY 
OUTWEIGHED THE MITIGATING EVIDENCE. 

The a p p e l l a n t  p r e s e n t s  a myriad o f  c h a l l e n g e s  t o  his  

s e n t e n c e .  H e  at tacks the a p p l i c a b i l i t y  o f  the a g g r a v a t i n g  

f a c t o r s  found by the t r i a l  c o u r t ,  compla ins  tha t  the j u r y  

recommendation shou ld  n o t  have been o v e r r i d d e n ,  and suggests 

h i s  s e n t e n c e  i s  n o t  p r o p o r t i o n a l  t o  tha t  of the o t h e r  p a r t i -  

c i p a n t s  i n  the a p p e l l a n t ' s  crime. I n  review of  each  

argument demons t r a t e s  that  the t r i a l  c o u r t  c o r r e c t l y  

concluded tha t  d e a t h  w a s  the a p p r o p r i a t e  s e n t e n c e .  

AGGRAVATING FACTOR: PREVIOUS CONVICTION 
FOR A CRIME OF VIOLENCE 

Al though acknowledging t ha t  th i s  c o u r t  i n  Johnson v. 

S t a t e ,  438 So.2d 774 ( F l a .  1983) ,  and Hardwick v. S t a t e ,  461 

So.2d 79 ( F l a .  1984) ,  have h e l d  t ha t  contemporaneous convic-  

t i o n s  may be c o n s i d e r e d  i n  d e a t h  p e n a l t y  s e n t e n c i n g ,  the 

a p p e l l a n t  n o n e t h e l e s s  a r g u e s  that  a contemporaneous convic-  

t i o n  cannot  be  "previous"  f o r  the purpose  o f  S e c t i o n  921.141 

( 5 ) ( b ) ,  F l a . S t a t .  T h i s  c o u r t ,  however, has r e p e a t e d l y  

r e j e c t e d  such a n  argument .  Hardwick v. S t a t e ,  461 So.2d 79,  
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81 ( F l a .  1984);  Johnson v. S t a t e ,  438 So.2d 774, 778 ( F l a .  

1983) ;  King v. S t a t e ,  390 So.2d 315 ( F l a .  1 9 8 0 ) ,  ce r t .  den . ,  

450 U.S. 989 (1981) ;  Lucas v. S t a t e ,  376 So.2d 1149 ( F l a .  

1979) .  The t e r m ,  p r ev ious" ,  as u t i l i z e d  i n  S e c t i o n  921.141 

(5) ( b ) ,  F l a . S t a t . ,  s imply means c o n v i c t i o n s  f o r  v i o l e n t  

f e l o n i e s  e x i s t i n g  p r i o r  t o  the s e n t e n c i n g  p roceed ings .  

11 

According t o  the a p p e l l a n t ,  the above c i t e d  cases are 

i n a p p l i c a b l e  because  the actual p e r p e t r a t i o n  o f  the f e l o n y  

murders were done by the a p p e l l a n t ' s  p a r t n e r ,  Ronald Bowes. 

According t o  the a p p e l l a n t ,  the p e r p e t r a t i o n  of  Bowes' 

k i l l i n g s  does n o t  show a p r o p e n s i t y  toward v i o l e n c e  on the 

p a r t  of  the a p p e l l a n t .  Such an argument,  however, i g n o r e s  

the long  s t a n d i n g  ru le  i n  F l o r i d a  that  a i d e r s  and a b e t t o r s  

p r e s e n t  a t  the scene  f u l l y  share i n  the actual p e r p e t r a t o r ' s  

r e s p o n s i b i l i t y  f o r  c r i m i n a l  o f f e n s e s .  James v. S t a t e ,  453 

So.2d 786 ( F l a .  1984) ;  Smith v. S t a t e ,  424 So.2d 726 ( F l a .  

1 9 8 2 ) ,  - cer t .  2, den 103  S .C t .  3129 (1983);  H a l l  v. S t a t e ,  403 

So.2d 1321 ( F l a .  1981) .  

A s  the a p p e l l a n t  c o r r e c t l y  n o t e s ,  S e c t i o n  921.141 (5)  

( b ) ,  F l a . S t a t . ,  p e r m i t s  c o u r t s  t o  engage i n  character 

a n a l y s i s  t o  a s c e r t a i n  whether a de fendan t  e x h i b i t s  propen- 

s i t y  t o  commit v i o l e n t  crimes. Hardwick v. S t a t e ,  461 So.2d 

79 ,  8 1  ( F l a .  1984) .  The a p p e l l a n t  cannot  r easonab ly  a rgue  

t h a t  S e c t i o n  921.141 (5)  (b) ,  F l a . S t a t . ,  i s  i n a p p l i c a b l e  



simply because  he f a i l e d  t o  p u l l  the t r i g g e r  i n  the murder 

of  the two o t h e r  victims i n  th i s  case. The ev idence  a t  

t r i a l  c l e a r l y  r e v e a l e d  tha t  the a p p e l l a n t  and h i s  p a r t n e r  

had p lanned  the e x e c u t i o n  of  t h e  victims. During the t r i p  

t o  the Keys,  the a p p e l l a n t ' s  p a r t n e r  n o t i f i e d  the a p p e l l a n t  

by t e l e p h o n e  that  the t r a n s a c t i o n  had begun. The a p p e l l a n t ,  

w a i t i n g  a t  a pre-de termined  l o c a t i o n  and wear ing  s u r g i c a l  

g l o v e s ,  h e l d  the victims a t  gunpo in t ,  a l e r t e d  his  p a r t n e r  as 

t o  the l o c a t i o n  of  each vict im,  and asked S t a t e  w i t n e s s  

C l a r k  whether he w a s  w i t h  the a p p e l l a n t  and h i s  p a r t n e r  o r  

n o t .  La te r ,  the a p p e l l a n t  t r a n s p o r t e d  the proceeds  o f  t h e i r  

crime i n  h i s  van.  The t o t a l i t y  of  the c i r cums tances  i n  the 

p r e s e n t  case show that the a p p e l l a n t  c o n t r i b u t e d  t o  the 

a c t u a l  p e r p e t r a t o r ' s  murder of vict ims Hamilton and 

Colbaugh. Other t h a n  p u l l i n g  the t r i g g e r  h i m s e l f ,  the 

a p p e l l a n t  cou ld  have done no more t o  c o n t r i b u t e  t o  t he i r  

d e a t h s .  A s  such ,  the a p p e l l a n t  cannot  s u g g e s t  that  h i s  

c o n v i c t i o n s  f o r  second degree  f e l o n y  murder do n o t  show a 

p r o p e n s i t y  toward v i o l e n c e .  

The a p p e l l a n t  a l s o  a t t a c k s  the a g g r a v a t i n g  f a c t o r  of  

p r e v i o u s  c o n v i c t i o n  f o r  a crime of  v i o l e n c e  by a r g u i n g  tha t  

i t  u n l a w f u l l y  d u p l i c a t e s  the f i n d i n g  that  the crime w a s  

committed f o r  p e c u n i a r y  g a i n .  I n  Blockburger  v. Uni ted  

S t a t e s ,  284 U.S. 299 (1932) ,  the Uni t ed  S t a t e s  Supreme Cour t  

h e l d :  
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"The appl icable  r u l e  i s  t h a t  where 
t h e  same a c t  o r  t r ansac t ion  c o n s t i -  
t u t e s  a v i o l a t i o n  of two d i s t i n c t  
s t a t u t o r y  provis ions ,  t h e  tes t  t o  
be appl ied t o  determine whether 
t h e r e  are two offenses  or  only one, 
i s  whether each provis ion r equ i r e s  
proof of add i t iona l  f a c t  which t h e  
o t h e r  does not ."  

Blockburger v. United S t a t e s ,  
suDra. 284 U . S .  a t  304. 

Applying Blockburger, a s  adopted by t h i s  cour t  i n  S ta te  v. 

Baker, 456 So.2d 419 (Fla .  1984), it becomes r e a d i l y  

apparent t h a t  both the  evidence and t h e  elements es tab-  

l i s h i n g  v i o l a t i o n s  of Sect ion 921.141 (5) (b ) ,  F l a .S ta t . ,  and 

Sec t ion  921.141 (5) ( f ) ,  F l a . S t a t . ,  are completely d i f f e r e n t .  

Sec t ion  921.141 (5) (b ) ,  F l a . S t a t . ,  r equ i r e s  proof t h a t  

t he  defendant was previously convicted of another c a p i t a l  

felony o r  a felony involving t h e  use o r  t h r e a t  of violence 

t o  t h e  person. The e s s e n t i a l  elements include commission of 

a v i o l e n t  felony on an ind iv idua l  and a convict ion the re fo r .  

I n  t h e  present  case,  t h e  S t a t e  relies on t h e  a p p e l l a n t ' s  

convict ion f o r  second degree felony murder on vict ims 

Hamilton and Colbaugh. 

Sect ion 921.141(5)(f) ,  F l a . S t a t .  r equ i r e s  t h a t  t h e  

c a p i t a l  felony be committed f o r  t he  purpose of pecuniary 

gain.  

u a l  and t h e  pe rpe t r a t ion  with t h e  purpose of pecuniary ga in .  

The e s s e n t i a l  elements are the  murder of an ind iv id-  

35 



I n  t h e  p r e s e n t  case, t h e  proof showed that  t h e  a p p e l l a n t  

murdered victim Redman a f t e r  l u r i n g  h i m  t o  a remote s e c t i o n  

of t h e  Keys f o r  a pretended d e l i v e r y  of a c o n t r o l l e d  

subs tance  f o r  t h e  purpose of t ak ing  t h e  f i f t e e n  t o  twenty 

thousand d o l l a r s  t o  be suppl ied  by the buyers i n  the t r a n s -  

act  ion .  

An examination of each s t a t u t o r y  aggrava t ing  circum- 

s t a n c e  makes c lear  that  t h e  Blockburger t e s t  i s  s a t i s f i e d .  

Each s e c t i o n  r e q u i r e s  proof of a fac t  t h a t  t h e  o t h e r  does 

n o t ,  even though a s u b s t a n t i a l  over lap  i n  proof may e x i s t .  

I n  t h e  p re sen t  case, however, t h e  evidence as t o  each aggra- 

v a t i n g  circumstance is  d i f f e r e n t  and t h e  t r i a l  cour t  d i d  not  

e r roneous ly  double aggrava t ing  circumstances.  

F i n a l l y ,  t h e  a p p e l l a n t ' s  sugges t ion  t h a t  h i s  fe lony-  

murder conv ic t ions  cannot e s t a b l i s h  a fe lony  involv ing  t h e  

use o r  t h r e a t  of v io l ence  i s  u t t e r l y  r i d i c u l o u s .  On the 

fac ts  i n  t h i s  case and t h e  i n s t r u c t i o n s  given t o  t h e  j u r y ,  

t h e  a p p e l l a n t  cannot reasonably sugges t  t h a t  h i s  two second 

degree fe lony  murder conv ic t ions  do not  show t h e  u s e  of v io -  

lence .  Felony murder, by i t s  very n a t u r e ,  e s t a b l i s h e s  the 

element of fo rce .  Sec t ion  782.04 ,  F l a .  S t a t .  

T h e  cha l l enge  t o  the t r i a l  c o u r t ' s  sen tenc ing  o rde r  i s  

e q u a l l y  meritless. The appe l l an t  appa ren t ly  would r e q u i r e  
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t h e  t r i a l  c o u r t  t o  s p e c i f i c a l l y  se t  o u t  what fac ts  e s t a b -  

l i s h e d  the a g g r a v a t i n g  c i r c u m s t a n c e s .  The s e n t e n c i n g  o r d e r ,  

however, p l a i n l y  shows t h a t  the t r i a l  c o u r t  found the appe l -  

l a n t  l u r e d  the victims t o  the Keys f o r  a p r e t e n d e d  d e l i v e r y  

of d rugs  and t h e n  p a r t i c i p a t e d  i n  the murder o f  the v ic t ims .  

(R. 1 7 7 ) .  The o n l y  t h e o r y  ever p r e s e n t e d  f o r  such  a n  a c t i o n  

w a s  t o  t a k e  the b u y e r s '  money, amounting t o  approx ima te ly  

f i f t e e n  t o  twenty  thousand d o l l a r s .  F u r t h e r ,  the ev idence  

s u p p o r t i n g  the a p p e l l a n t ' s  second d e g r e e  f e l o n y  murder con- 

v i c t i o n s  i s  r e a d i l y  a p p a r e n t  from the r e c o r d .  Under such 

c i r c u m s t a n c e s ,  t h i s  c e r t a i n l y  f a i l s  t o  c o n s t i t u t e  a basis 

f o r  reversal. 

AGGRAVATING CIRCUMSTANCE: MURDER DURING ROBBERY 
AND COMMITTED FOR PECUNIARY G A I N  

The t r i a l  c o u r t  concluded t h a t  the murder i n  the 

p r e s e n t  case w a s  p e r p e t r a t e d  d u r i n g  the commission o f  a 

robbe ry  and t h e r e f o r e  e s t a b l i s h e d  the a g g r a v a t i n g  circum- 

s t a n c e s  i n  S e c t i o n  921.141 (5) ( d ) ,  F l a . S t a t .  o r  S e c t i o n  

9 2 1 . 1 4 1 ( 5 ) ( f ) ,  F l a . S t a t .  (R. 177) .  C o n t r a r y  t o  a p p e l l a n t ' s  

argument ,  the ev idence  overwhelmingly e s t a b l i s h e d  the murder 

w a s  committed d u r i n g  a robbery  and f o r  p e c u n i a r y  g a i n .  

The a p p e l l a n t ' s  p a r t n e r ,  Ronald Bowes, made a l l  the 

ar rangements  t o  a l l e g e d l y  se l l  approx ima te ly  f i f t y  pounds o f  

mar i juana  t o  the victims f o r  approx ima te ly  f i f t e e n  t o  twenty 
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thousand d o l l a r s .  (R. 337-341 ;  4 2 2 - 4 2 7 ) .  The victims were 

r e q u i r e d  t o  show t h e i r  purchase  money p r i o r  t o  be ing  t a k e n  

t o  the Keys. (R. 3 4 0 ;  4 2 6 ) .  T h e  a p p e l l a n t ' s  p a r t n e r  took  

the p a r t i e s  t o  a p rea r ranged  l o c a t i o n  where the a p p e l -  

l a n t  awa i t ed .  (R.  3 4 3 - 3 4 8 ) .  

The a p p e l l a n t  and h i s  p a r t n e r  t h e n  murdered Hamil ton,  

h o l d e r  o f  the purchase  money, and l a t e r  k i l l e d  h i s  two 

companions. On t h e  r e t u r n  t r i p  t o  F o r t  Laude rda le ,  the 

a p p e l l a n t  and h i s  p a r t n e r  gave the i r  companion, Clark,  

a lmos t  $5,000. (R. 3 4 9 - 3 6 8 ) .  Throughout the e p i s o d e ,  there 

w a s  no ev idence  that  the a p p e l l a n t  o r  h i s  p a r t n e r  ever 

i n t e n d e d  t o  a c t u a l l y  se l l  the victims a q u a n t i t y  o f  

mar i juana .  The ev idence  p r e s e n t e d  a t  t r i a l  and the 

i n f e r e n c e s  drawn the re f rom c l e a r l y  es tabl ish these aggra-  

v a t i n g  f a c t o r s .  Heiney v. S t a t e ,  447 So.2d 210 ( F l a .  

1 9 8 4 ) .  

AGGRAVATING CIRCUMSTANCE: COLD, CALCULATED 
AND PREMEDITATED 

The t r i a l  c o u r t  a l s o  p r o p e r l y  concluded that the murder 

i n  the i n s t a n t  case w a s  committed i n  a c o l d ,  c a l c u l a t e d  and 

p remed i t a t ed  manner wi thou t  any p r e t e n s e  o f  moral o r  l e g a l  

2The a p p e l l a n t  a l s o  a rgues  that  the robbe ry /pecun ia ry  g a i n  
a g g r a v a t i n g  c i r cums tance  i s  improper ly  doubled w i t h  the p r e -  
v ious  c o n v i c t i o n  f i n d i n g  o f  S e c t i o n  921.141 (5) ( b ) ,  F l a .  
S t a t .  This argument has a l r e a d y  been addres sed  i n  this 
brief and t h e  r e s p o n s e  i s  r eadop ted  h e r e .  
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j u s t i f i c a t i o n .  Sec t ion  921.141 ( 5 ) ( i ) ,  F l a . S t a t .  This 

court  has o f t e n  s t a t e d  t h a t  t h i s  aggravating circumstance 

should not be u t i l i z e d  i n  every murder prosecut ion.  

Although not intended t o  be a l l  i n c l u s i v e ,  McCray v. S t a t e ,  

416 So.2d 804 (F la .  1981); Combs v. S ta te ,  403 So.2d 418 

(Fla .  1 9 8 l ) ,  cer t .  den. 456 U . S .  984 (1982), it has been 

recognized t h a t  t h i s  f a c t o r  t r a d i t i o n a l l y  app l i e s  t o  those 

murders which can be charac te r ized  a s  execut ion,  c o n t r a c t ,  

o r  witness  e l imina t ion  k i l l i n g s .  Herring v. State ,  446 

So.2d 1049 (F la .  1984). 

The evidence adduced a t  t r i a l  p l a i n l y  supports t h e  

t r i a l  c o u r t ' s  app l i ca t ion  of t h i s  f a c t o r  t o  t h e  present  

case.  The record shows t h a t  t h e  v ic t im and h i s  f r i ends  w e r e  

lu red  t o  a remote a rea  of t h e  Keys. 

t h e i r  a r r i v a l  i n  h i s  van. The appel lan t  and h i s  p a r t n e r  

i n i t i a l l y  separated vict im Hamilton from t h e  remainder of 

t he  group and k i l l e d  him. (R. 349-350; 485-486). For twenty 

minutes, v ic t im Hamilton's companions were l e f t  t o  wonder 

what had happened t o  t h e i r  f r i end .  (R. 349-350). The a p p e l -  

l a n t  and h i s  p a r t n e r  then forced t h e  o ther  two vict ims t o  

the  ground. (R. 351-356). 

The appel lan t  awaited 

The appe l l an t ,  wearing s u r g i c a l  gloves,  searched v ic t im 

Redman a t  gunpoint. (R. 353-358). The appel lan t  then marched 

v ic t im Redman off  i n  the  same d i r e c t i o n  t h a t  Hamilton had 

gone. (R. 358-360). 
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V i c t i m  Redman n e x t  hea rd  a n o t h e r  gunshot  and a second 

companion f a l l .  (R. 360-362).  F i n a l l y ,  the victim h e a r d  the 

a p p e l l a n t ' s  p a r t n e r  d i r e c t  the a p p e l l a n t  t o  k i l l  Redman. (R. 

360-362). 

The d e s c r i b e d  f a c t s  e x p l i c i t l y  show that the a p p e l l a n t  

and his  p a r t n e r  had p lanned  the d e a t h s .  The a p p e l l a n t ,  

wear ing  s u r g i c a l  g l o v e s ,  executed  the vict im.  It w a s  c lear  

t ha t  the p e r p e t r a t o r s  were n o t  go ing  t o  leave any w i t n e s s e s  

t o  t he i r  crime. 

For  v ic t im Redman's p a r t ,  he expe r i enced  a h a l f - h o u r  of 

t e r r o r .  H e  h e a r d  h i s  f r i e n d s  f a l l  one by one t o  gunsho t s ,  

knowing tha t  he must be n e x t .  F i n a l l y ,  he h e a r d  the d i r e c -  

t i o n  tha t  ended his  l i f e .  

The f a c t s  o f  t h i s  case and t h e  i n f e r e n c e s  drawn there- 

from are s u f f i c i e n t  t o  show the he igh tened  p r e m e d i t a t i o n  

r e q u i r e d  f o r  the a p p l i c a t i o n  of  t h i s  a g g r a v a t i n g  circum- 

s t a n c e .  Compare, Johnson v. S t a t e ,  465 So.2d 499 ( F l a .  

1 9 8 4 ) ;  Mason v. S t a t e ,  438 So.2d 374 ( F l a .  1983) ;  H e r r i n g  v. 

Case N o .  63,092 S t a t e ,  s u p r a ;  M i l l s  v. S t a t e ,  So. 2d -2 

( F l a .  J a n u a r y  10 ,  1985)[10  F.L.W. 10451. - -  See ,  a l s o  

Middle ton  v. S t a t e ,  425 So.2d 548 ( F l a .  1982) .  

The d e a t h  of  the victims i n  the i n s t a n t  case w e r e  n o t  

the r e su l t  o f  an  i n s t a n t a n e o u s  act  no r  a " r e s u l t  due t o  
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minor d i f f e r e n c e s . "  B r i e f  o f  a p p e l l a n t ,  p .  30. There w a s  

s u f f i c i e n t  ev idence  from which the t r i a l  c o u r t  could  have 

concluded t h a t  the a p p e l l a n t s ,  i n  a p lanned  scheme, k i l l e d  

the victims t o  avo id  d e t e c t i o n  and i d e n t i f i c a t i o n . 3  

OVERRIDE OF THE J U R Y  RECOMMENDATION 

I n  o r d e r  t o  s u s t a i n  a s e n t e n c e  o f  d e a t h  f o l l o w i n g  a 

j u r y  recommendation o f  l i f e ,  the f a c t s  s u g g e s t i n g  a s e n t e n c e  

of  d e a t h  should  be so clear  and conv inc ing  that  v i r t u a l l y  no 

r e a s o n a b l e  pe r son  cou ld  d i f f e r .  Tedder v. S t a t e ,  322 So.2d 

908 ( F l a .  1975) .  It i s  the f u n c t i o n  and p rov ince  of the 

t r i a l  c o u r t  t o  de t e rmine  the weight  t o  be g i v e n  p a r t i c u l a r  

m i t i g a t i n g  c i r cums tances  and whether t h e y  o f f - s e t  the 

e s t a b l i s h e d  a g g r a v a t i n g  c i r cums tances .  H e r r i n g  v. S t a t e ,  

s u p r a .  This c o u r t  must t h e n  review the s e n t e n c e  t o  d e t e r -  

mine i f  the f a c t s  c l e a r l y  and conv inc ing ly  s u g g e s t  the 

i m p o s i t i o n  of  d e a t h .  S e c t i o n  921.141 (3) ,  F l a . S t a t .  I n  the 

3Assuming arguendo tha t  the t r i a l  c o u r t  e r r e d  i n  f i n d i n g  
any one a g g r a v a t i n g  c i r cums tance  a p p l i c a b l e ,  the s e n t e n c e  
should  n o n e t h e l e s s  be a f f i r m e d .  When one o r  more of  the 
a g g r a v a t i n g  c i r cums tances  are found, d e a t h  i s  presumed t o  be 
the p r o p e r  s e n t e n c e  u n l e s s  it i s  o v e r r i d d e n  by one o r  more 
o f  the m i t i g a t i n g  c i r c u m s t a n c e s .  S t a t e  v. Dixon, 283 So.2d 
1, 9 ( F l a .  1983) .  I f  one improper a g g r a v a t i n g  f a c t o r  may 
have been i n c l u d e d  i n  the weighing p r o c e s s ,  "we can know" 
that  the r e s u l t  of  the weighing p r o c e s s  would n o t  have been 
d i f f e r e n t  had the one impermiss ib l e  f a c t o r  n o t  been 
c o n s i d e r e d .  Bassett v. S t a t e ,  449 So.2d 803 ( F l a .  1984) .  
A s  i n  Brown v. S t a t e ,  381 So.2d 690 ( F l a .  1 9 8 0 ) ,  ce r t .  
den . ,  449 U . S .  1118 (1981) ,  and Hargrave v. S t a t e 3 6  So.2d 
m l a .  1978) ,  c e r t .  den. 444 U . S .  919 (1979) ,  t h e r e  are 
ample o t h e r  s t a t u t o r y  a g g r a v a t i n g  c i r cums tances  t o  s u p p o r t  
the weighing  p r o c e s s  i n  t h i s  case. 
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present case, the trial court was correct to override the 

jury recommendation of life imprisonment since there was no 

reasonable basis for it. 

The appellant can point to nothing to support the 

jury's recommendation. During the sentencing hearing, the 

appellant presented testimony from two close relatives that 

the appellant was a hard worker and a good family man. (R. 

727-734). The trial court found that this testimony did not 

rise to the level of substantially mitigating evidence. (R. 

1 7 7 ) .  The trial court also noted that the record was devoid 

of any evidence of mental impairment or emotional distur- 

bance4- 

The trial court properly found that the murder of 

victim Redman in the present case was committed during the 

commission of a felony or for pecuniary gain, was perpe- 

trated in a cold, calculated and premeditated manner, and 

was done when the appellant had previous convictions for 

felonies of violence. No truly mitigating factors existed. 

Faced with three proper aggravating factors weighed against 

the absence of any substantially mitigating circumstances, 

4The appellant also argues that the presentence investi- 
gation report contained letters from friends and family 
seeking life imprisonment for the appellant. It should be 
noted that this report was not presented to the jury during 
its deliberations and merely constituted cumulative evidence 
to that presented by the appellant's relatives. 
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the f a c t s  sugges t ing  the sentence  of dea th  w e r e  so clear and 

convincing that  v i r t u a l l y  no reasonable  person could d i f f e r .  

Compare, Gorham v. S t a t e ,  454 So.2d 556 (F la .  1984);  

Bolender v. S t a t e ,  422 So.2d 833 ( F l a .  1982);  White v. 

S t a t e ,  403 So.2d 331 (F la .  1981).  - -  See, a l s o  Herr ing  v. 

S t a t e ,  446 So.2d 1049 (F la .  1984); Hargrave v. S ta te ,  366 

So.2d 1 (F la .  1978);  Meeks v. S t a t e ,  339 So.2d 186 (1976);  

Hoy v. S ta te ,  353 So.2d 826 (F la .  1977);  Brown v. State ,  

So.2d -9 Case No. 62,922 (Fla .  June 27, 1985).  

PROPORTIONALITY 

P r o p o r t i o n a l i t y  review i s  a process  where t h i s  cour t  

reviews a case be fo re  it i n  l i g h t  of t hose  which have been 

p rev ious ly  decided t o  i n s u r e  r a t i o n a l i t y  and cons is tency  i n  

the impos i t ion  of the dea th  pena l ty .  S u l l i v a n  v. S t a t e ,  441 

So.2d 609 ( F l a .  1983); S ta te  v. Dixon, 283 So.2d 1 (Fla .  

1973) ,  cer t .  2, den 416 U.S .  943 (1974). A s  has p rev ious ly  

been d i scussed ,  the a p p e l l a n t ' s  dea th  pena l ty  i s  c o n s i s t e n t  

w i t h  o t h e r  cases i n  which t h r e e  aggrava t ing  f a c t o r s  have 

been found and no m i t i g a t i n g  evidence e x i s t s .  A s  such, h i s  

sen tence  i s  p r o p o r t i o n a l .  

Po in t ing  t o  t h e  r e s u l t s  i n  t h e  cases a g a i n s t  James 

Clark and Ronald Bowes, the a p p e l l a n t  sugges ts  i t  i s  funda- 

mental ly  u n f a i r  t o  sen tence  him to dea th  where h i s  p a r t n e r  

r ece ived  a l i f e  sen tence  and the accomplice af ter  the fact  
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w a s  p l a c e d  on f i v e  y e a r s  p r o b a t i o n .  Such an  argument,  

however, i g n o r e s  the c u l p a b i l i t y  of  each p a r t y  f o r  vict im 

Redman's d e a t h .  Clark,  a c c e s s o r y  a f te r  the f a c t ,  i n i t i a l l y  

r e s i s t e d  a t t e m p t s  by the a p p e l l a n t ' s  p a r t n e r  t o  shoo t  a n  

a l r e a d y  dead v i c t i m  Redman. Clark f i n a l l y  f i r e d  a s h o t  i n t o  

Redman's body on ly  a f t e r  b e i n g  f o r c e d  t o  do so a t  gunpo in t .  

(R. 361-363).  F u r t h e r ,  Clark coope ra t ed  w i t h  l a w  e n f o r c e -  

ment a u t h o r i t i e s .  H i s  n o l o  con tende re  p l e a  and the r e c e i p t  

f o r  f i v e  y e a r s  p r o b a t i o n  i n  exchange f o r  h i s  t e s t imony  w a s  

r e a s o n a b l e  when compared w i t h  the a p p e l l a n t ' s  ac t s .  Bassett 

v. S t a t e ,  449 So.2d 803 ( F l a .  1984) ;  White v. S t a t e ,  403 

Case N o .  So.2d 331 ( F l a .  1981) ;  Brown v. S t a t e ,  So. 2d - 9  

62,922 ( F l a .  J u n e  27 ,  1985) .  

A t  the t i m e  o f  a p p e l l a n t ' s  t r i a l ,  h i s  p a r t n e r ,  Ronald 

Bowes, w a s  a f u g i t i v e  from jus t i ce .  It w a s  t h e r e f o r e  impos- 

s i b l e  t o  know what r e s u l t  would o c c u r  i n  Bowes' c a s e .  Sub- 

s e q u e n t l y ,  Bowes w a s  c a p t u r e d ,  t r i e d ,  and c o n v i c t e d  of  f i r s t  

d e g r e e  murder f o r  the k i l l i n g  o f  vict im Redman. A f t e r  the 

a d v i s o r y  j u r y  recommended l i f e  imprisonment ,  a d i f f e r e n t  

t r i a l  judge  sen tenced  Bowes t o  l i f e .  (R. 202-206).  

A number of  c o n s i d e r a t i o n s  w a r r a n t  a f f i r m a n c e  o f  t h e  

a p p e l l a n t ' s  s e n t e n c e .  F i r s t ,  the t r i g g e r  man i n  Redman's 

d e a t h  w a s  the a p p e l l a n t ,  n o t  Ronald Bowes. A s  such ,  t h i s  

case i s  p l a i n l y  d i s t i n g u i s h e d  from S l a t e r  v. S t a t e ,  316 

So.2d 539 ( F l a .  1975) ,  where the d e a t h  s e n t e n c e  of  an 
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accomplice w a s  reduced t o  l i f e  because  the t r i g g e r  man had 

a l s o  r e c e i v e d  l i f e .  

Secondly ,  the lesser s e n t e n c e  of  an  e q u a l l y  g u i l t y  

accompl ice  does n o t  mean as a matter o f  l a w  tha t  the appe l -  

l a n t  cannot  receive the d e a t h  s e n t e n c e .  Bassett v. S t a t e ,  

449 So.2d 803 ( F l a .  1984) .  Indeed ,  t h i s  c o u r t  has a f f i r m e d  

the d e a t h  s e n t e n c e  i n  a s i t u a t i o n  where two " t r i g g e r  men" 

e x i s t e d ,  one  g e t t i n g  the d e a t h  p e n a l t y  and one g e t t i n g  l i f e  

imprisonment.  See Jacobs  v. S t a t e ,  396 So.2d 1113 ( F l a . )  

c e r t .  -3 den. 454 U . S .  933 ( F l a .  1981) ;  S a l v a t o r e  v. S t a t e ,  

366 So.2d 745 ( F l a .  1978) ,  cert .  d e n . ,  444 U . S .  885 (1979);  

T roede l  v. S t a t e ,  462 So.2d 392 ( F l a .  1984) .  

When comparing the r e s p e c t i v e  r o l e s  o f  C l a r k  and Bowes 

t o  the a c t i o n s  of  the a p p e l l a n t ,  the s e n t e n c e  of  d e a t h  f o r  

the a p p e l l a n t  i s  a p p r o p r i a t e .  See ,  e . g . ,  W i t t  v. S t a t e ,  342 

So.2d 497 ( F l a . ) ,  ce r t .  den. 434 U.S. 935 (1977) .  While it 

may have been f o r t u n a t e  tha t  Ronald Bowes escaped  w i t h  a 

lesser s e n t e n c e ,  it does n o t  r e q u i r e  r e d u c t i o n  o f  the a p p e l -  

l a n t ' s  d e a t h  p e n a l t y .  White v. S t a t e ,  415 So.2d 719 ( F l a .  

1982) .  
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INABILITY TO REBUT THE PRESENTENCE 
INVESTIGATION REPORT 

The appellant concludes the attack on his sentence by 

suggesting that the defense did not have an opportunity to 

rebut any of the information contained in the presentence 

investigation report. Prior to sentencing, the appellant 

moved for a continuance because the defense did not have 

sufficient time to review a sentencing guideline scoresheet 

which had been prepared and the presentence investigation 

report. (R. 7 5 6 - 7 5 8 ) .  In response, the trial court noted 

that the sentencing guidelines were inapplicable to the 

appellant's case and a presentence investigation report was 

not required. (R. 7 5 8 ) .  A s  such, the trial court concluded 

that anything contained in the presentence investigation 

report would have no effect on the sentencing. (R. 7 5 8 ) .  

Because the trial court stated it did not consider 

either document challenged below, it can serve as no basis 

for attack on appeal. If the appellant contends that his 

counsel failed to perform his duties by reviewing the docu- 

ments, that matter is best reserved for collateral attack. 
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I V  

THE TRIAL COURT D I D  NOT ERR I N  
FAILING TO INSTRUCT THE JURY ON 
AGGRAVATED BATTERY AS TO COUNT I1 
OF THE INDICTMENT WHERE THE PRO- 
POSED INSTRUCTION WAS MOT SUBMITTED 
I N  TIMELY FASHION, WAS NOT SUPPORT- 
ED BY THE EVIDENCE, AND WAS NOT 
PRESERVED FOR APPELLATE REVIEW. 

The appel lan t  f i n a l l y  argues t h a t  t h e  t r i a l  court  

i n c o r r e c t l y  f a i l e d  t o  i n s t r u c t  t he  ju ry  on the  lesser 

included offense of aggravated b a t t e r y .  Close review of t h e  

record i n  t h e  present  case,  however, demonstrates t h a t  t h e  

appe l l an t  f a i l e d  t o  submit a request  f o r  such an i n s t r u c -  

t i o n  i n  a t imely fashion and waived a p p e l l a t e  review by 

f a i l i n g  t o  objec t  t o  the  ju ry  i n s t r u c t i o n s  a s  given. 

Fur ther ,  t he  record contains  no evidence which supported t h e  

proposed i n s t r u c t i o n  and, i n  any event ,  t h e  j u r y ' s  f a i l u r e  

t o  a v a i l  i t s e l f  of a lesser included offense convict ion on 

Count I1 rendered any e r r o r  harmless. 

TIMELINESS AND WAIVER 

On November 8 ,  1983, t h e  charge conference was he ld .  

A t  t h a t  t i m e ,  both p a r t i e s  engaged i n  s u b s t a n t i a l  d i scuss ion  

about t h e  i n s t r u c t i o n s  t o  be given t h e  ju ry .  (R. 667-681).  

On Count 11, t h e  appel lan t  requested t h e  lesser included 

offenses  of f i r s t  degree felony murder, second degree 

murder, second degree felony murder, t h i r d  degree felony 
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murder, and manslaughter.  (R. 667-669). The a p p e l l a n t  s t a t e d  

h i s  s a t i s f a c t i o n  wi th  the i n s t r u c t i o n s  as formulated.  (R. 

680).  

On t h e  morning of f i n a l  arguments and conclus ion  of t h e  

case, the a p p e l l a n t  reques ted  t h a t  the cour t  i nc lude  an 

a d d i t i o n a l  i n s t r u c t i o n  r e l a t i n g  t o  aggravated b a t t e r y  on 

Count 11. (R. 681) .  Because t h e  r eques t  w a s  submit ted 

immediately p r i o r  t o  t h e  commencement of  t h e  proceedings,  

t h e  t r i a l  c o u r t  concluded t h a t  it came too  la te  and that t h e  

reques ted  i n s t r u c t i o n  would not  be considered.  (R. 682) .  The 

a p p e l l a n t  d i d  not  respond t o  the t r i a l  c o u r t ' s  r u l i n g ,  bu t  

i n s t e a d  focused h i s  a t t e n t i o n  on ano the r  p o r t i o n  of t h e  j u r y  

i n s t r u c t i o n s .  (R. 681-684). 

A f t e r  c l o s i n g  argument by both  s i d e s ,  t h e  t r i a l  c o u r t  

i n s t r u c t e d  t h e  j u r y  on t h e  l a w .  (R. 686-707). Although 

given t h e  oppor tun i ty  t o  aga in  raise o b j e c t i o n s  t o  t h e  

i n s t r u c t i o n s  , t h e  a p p e l l a n t  d id  not  raise the aggravated 

b a t t e r y  i s s u e .  (R. 707-712). 

It i s  w e l l  s e t t l e d  i n  F l o r i d a  t h a t  i n s t r u c t i o n s  on 

lesser included o f fenses  should be given upon t ime ly  

r e q u e s t .  S t a t e  v. Bruns, 429 So.2d 307 (F la .  1983);  Chester 

v. S t a t e ,  441 So.2d 1165 (F la .  2d DCA 1983) .  Where a defen- 

dant  f a i l s  t o  p re sen t  a t imely  r eques t  o r  o therwise  f a i l s  t o  

o b j e c t  t o  the i n s t r u c t i o n s  as g iven ,  a p p e l l a t e  review i s  

48 



precluded.  See,  Esqui res  v. S t a t e ,  450 So.2d 208 ( F l a . )  

ce r t .  den . ,  105 S . C t .  268 (1984);  Buttoson v. S t a t e ,  443 

So.2d 962 (1983),  ce r t .  den 105 S .Ct .  223 (1984); Harris 2, 

v. S ta t e ,  438 So.2d 787 (F la .  1983) ,  ce r t .  2) den 104 S . C t .  

2181 (1984);  Evans v. S t a t e ,  452 So.2d 987 (F la .  3d DCA 

1984). 

I n  t h e  p re sen t  case, t h e  a p p e l l a n t  undisputed ly  f a i l e d  

t o  r eques t  t h e  lesser included o f fense  of aggravated b a t t e r y  

i n  a t imely  f a sh ion .  F u r t h e r ,  the f a i l u r e  t o  ra ise  the 

issue when given t h e  oppor tuni ty  by the t r i a l  cour t  waived 

t h e  i s s u e  f o r  a p p e l l a t e  cons ide ra t ion .  Under such circum- 

s t a n c e s ,  t h i s  cour t  should deny re l ie f .  

PROPRIETY OF THE AGGRAVATED BATTERY INSTRUCTION 

A t r i a l  judge should i n s t r u c t  on a lesser included 

o f fense  only a f te r  determining t h a t  an e v i d e n t i a r y  b a s i s  

e x i s t s  t o  suppor t  i t .  S ta t e  v. Te r ry ,  336 So.2d 65 (F la .  

1976);  G i l f o r d  v. S t a t e ,  313 So.2d 729 (F la .  1975);  Brown v. 

S t a t e ,  206 So.2d 377 (F la .  1968). Although t h e  a p p e l l a n t  

contends o therwise ,  the p resen t  record  d id  not  con ta in  

evidence warran t ing  an aggravated b a t t e r y  i n s t r u c t i o n .  

The a p p e l l a n t  presented  an a l i b i  defense a t  t r i a l .  (R. 

1046-1052; 1069-1118). The tes t imony a t  t r i a l  revea led  that  
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victim Redman was shot by t h e  appe l l an t  a t  c lose  range i n  

the  ches t .  The medical examiner t e s t i f i e d  t h a t  t he  gunshot 

per fora ted  t h e  v i c t i m ' s  h e a r t  and lungs. 

considered mortal i n  na ture  and t h e  medical examiner 

es t imated t h a t  t h e  ces sa t ion  of l i f e  would have occurred 

wi th in  approximately two t o  t h r e e  minutes. (R. 478-491). It  

w a s  f u r t h e r  noted t h a t  a second, subsequent gunshot s t ruck  

v ic t im Redman i n  t h e  head. (R. 479-480). 

The wound w a s  

Because s t a t e  witness  Clark t e s t i f i e d  t h a t  he f i r e d  t h e  

second shot  which s t ruck  the  v i c t im ' s  head, t h e  appel lan t  

argues an aggravated b a t t e r y  i n s t r u c t i o n  was requi red .  T o  

support  t h i s  conclusion, t h e  appel lan t  d i r e c t s  t h i s  c o u r t ' s  

a t t e n t i o n  t o  t h e  medical examiner's testimony t h a t  t h e  wound 

t o  t h e  ches t  would have taken minutes t o  k i l l  t h e  v ic t im and 

t h e  wound t o  t h e  head would have caused instantaneous death.  

(R. 478-482; 490-491). I n  essence,  t h e  appel lan t  argues 

t h a t  Clark could have f i r e d  t h e  shot  which ins tan taneous ly  

k i l l e d  t h e  v ic t im while t h e  v ic t im l a i d  dying from t h e  

a p p e l l a n t ' s  i n f l i c t e d  wound. 

Such an argument, however, ignores the  medical t e s t i -  

mony t h a t  both wounds were mortal .  (R. 479-480; 481). Even 

i f  t h e  a p p e l l a n t ' s  scenario i s  accepted, an aggravated 

b a t t e r y  i n s t r u c t i o n  s t i l l  w a s  not appropr ia te .  F lo r ida  law 

has c o n s i s t e n t l y  e s t ab l i shed  t h a t  persons engaged i n  a 
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common c r imina l  scheme are i n d i v i d i a l l y  l i a b l e  as p r i n c i p a l s  

f o r  the dea th  of a victim, even though there i s  no proof as 

t o  which a c t u a l l y  k i l l e d  the victim. H a l l  v. S t a t e ,  403 

So.2d 1319 (F la .  1981);  Foxworth v. S t a t e ,  267 So.2d 647 

(F la .  1972) ,  ce r t .  2, den 411 U.S .  987 (F la .  1973);  Pope v. 

S t a t e ,  84 F l a .  428, 94 So. 865 (1922). See, a l s o ,  Francois  

v. S ta te ,  407 So.2d 885 (F la .  1981);  White v. S t a t e ,  403 

So.2d 331 (F la .  1981).  A s  such, the a p p e l l a n t  w a s  a p r i n -  

c i p a l  under any c o n s t r u c t i o n  of the evidence and the t r i a l  

cour t  p rope r ly  r e j e c t e d  t h e  aggravated b a t t e r y  i n s t r u c t i o n .  

HARMLESS ERROR 

F i n a l l y ,  any e r r o r  by the t r i a l  cour t  i n  f a i l i n g  t o  

i n s t r u c t  on aggravated b a t t e r y  must be harmless  e r r o r .  

Because an aggravated b a t t e r y  i n s t r u c t i o n  w a s  more than  one 

s t e p  removed from the o f fense  charged and the j u r y  dec l ined  

t o  avai l  i t se l f  of t h e  lesser o f fense ,  the a p p e l l a n t  cannot 

a rgue  that  the f a i l u r e  t o  i n s t r u c t  on an o f f e n s e  more than 

one s t e p  removed pre judiced  h i m .  

T h i s  c o u r t ,  i n  S t a t e  v. Abreau, 363 So.2d 1063 (F la .  

1978),  desc r ibed  why a s i t u a t i o n  such as the p r e s e n t  case 

p r e s e n t s  harmless e r r o r :  

,--- 

For example, i f  a defendant i s  
charged w i t h  the o f fense  ' A '  of  
which ' B '  i s  t h e  next  immediate 
l e s se r - inc luded  o f f e n s e  (one s t e p  
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removed) and ' C '  i s  next  below ' B '  
(two s t e p s  removed), then when t h e  
j u r y  i s  i n s t r u c t e d  on ' B '  y e t  s t i l l  
conv ic t s  the accused of ' A '  it i s  
l o g i c a l  t o  assume that t h e  pane l  
would not  have found him g u i l t y  
only of ' C '  ( t h a t  i s ,  would have 
passed over  ' B ' ) ,  so t h a t  t h e  
fa i lure  t o  i n s t r u c t  ' C '  i s  
harmless . " 

S t a t e  v. Abreau, s u p r a ,  363 
So.2d a t  1064. 

See ,  a l s o ,  DeLaine v. S t a t e ,  262 So.2d 655 ( F l a .  1972). 

The j u r y  i n  the p resen t  case convicted t h e  a p p e l l a n t  on 

Count I1 of  t h e  o f f ense  as charged, premeditated f i r s t  

degree murder. The j u r y  d id  not  convic t  on t h e  lesser- 

inc luded  o f fenses  of second degree murder and manslaughter.  

Because t h e  j u r y  dec l ined  t o  e x e r c i s e  i t s  pardon power i n  

conv ic t ing  on any lesser included o f fense  as i n s t r u c t e d ,  the 

a p p e l l a n t  cannot now be heard t o  complain regard ing  an even 

lower l e s se r - inc luded  o f fense .  
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CONCLUSION 

Based upon t h e  foregoing reasons and c i t a t i o n s  of 

a u t h o r i t y ,  t h e  S t a t e  r e s p e c t f u l l y  submits t h a t  t he  judg- 

ment and sentence of t h e  lower cour t  should c l e a r l y  be 

affirmed. 
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