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STATEMEET OF THE CASE 

Rene Rodriquez , Respondent/Appellant  ( h e r e i n a f t e r  

r e f e r r e d  t o  as Respondent) was charged by in format ion  wi th  

robbery pursuant  t o  5812.13(2) (c )  -- F l a .  S t a t .  (1981) and w i t h  

a second count of  grand t h e f t  pursuant  t o  5812.014 F l a .  --  S t a t .  

(1981). The robbery count charged Respondent w i t h  robbing 

t h e  person of  Amanda Carter and tak ing  a cash r e g i s t e r ,  

United S t a t e s  money c u r r e n t ,  and a l c o h o l i c  beverages .  S ign i -  

f i c a n t l y ,  t h e  in format ion  d i d  n o t  a l l e g e  any va lue  as t o  t hose  

i t ems  t h a t  were taken  from t h e  person o r  custody of t h e  vict im, 

Amanda C a r t e r .  Count I1 a l l e g e d  t h a t  t h e  Respondent d i d  

knowingly o b t a i n  o r  u se  o r  endeavor t o  o b t a i n  o r  u se  a cash 

r e g i s t e r  which had a v a l u e  of $100 o r  more and which w a s  t h e  

• proper ty  of  Amanda Car t e r  as owner o r  cus tod ian .  Therefore ,  

t h e  same cash r e g i s t e r  t h a t  w a s  t h e  s u b j e c t  of t h e  robbery 

charged i n  Count I (wherein t h e  v a l u e  was n o t  a l l e g e d ) ,  w a s  

t h e  same cash  r e g i s t e r  t h a t  w a s  t h e  s u b j e c t  o f  t h e  grand 

t h e f t  charge i n  Count I1 (R 27) .  The in format ion  w a s  amended 

and r e f i l e d  t o  r e f l e c t  a  change i n  t h e  robbery charge by 

d e l e t i n g ,  "with t h e  i n t e n t  t o  permanently depr ive  Amanda 

C a r t e r  of  s a i d  p rope r ty .  " The amended in format ion ,  however, 

does n o t  a f f e c t  t h e  i s s u e s  o r  p e t i t i o n  h e r e i n  (R 50) .  A 

j u r y  t r i a l  w a s  conducted as t o  bo th  t h e s e  counts  and t h e  j u r y  

r e t u r n e d  v e r d i c t s  of  g u i l t y  of robbery as charged i n  Count I 

and g u i l t y  o f  grand t h e f t  as charged i n  Count I1 (R 57-58). 

Judgment was en t e red  i n  open c o u r t  on February 24,  1982 pursuant  



t o  t h e  v e r d i c t s  whereby t h e  Respondent was adjudica ted  

g u i l t y  of both robbery and grand t h e f t  (R 59) .  Respondent 

was sentenced accordingly on March 26 ,  1982. The cour t  

sentenced Respondent t o  a t e r n  of f i v e  years  on Count I ( i . e .  

t h e  robbery) but  s p e c i f i c a l l y  s t a t e d  i n  i t s  sentence t h a t  

i t  would not  sentence Respondent a s  t o  Count 11, the  grand 

the£ t (R 74-75, 77) . A timely n o t i c e  of appeal was f i l e d  by 

Respondent on Apr i l  23, 1982 and t h e  case was taken up on 

appeal be fo re  t h e  F i f t h  D i s t r i c t  Court of Appeal (R 80) .  

Respondent f i l e d  h i s  I n i t i a l  Brief a s  Appellant on 

Ju ly  22, 1982. The po in t  t h a t  i s  i n  i s s u e  here  and presented 

by Appellant was whether o r  not  the  t r i a l  cour t  could convict  

Respondent on t h e  robbery and t h e  grand t h e f t  where t h e  property 

• i n  quest ion was both t h e  sub jec t  of the  robbery and t h e  grand 

t h e f t  charges.  Respondent termed t h e  i s s u e  a s  a " c l a s s i c  

double jeopardy problem. " (See Respondent' s /Appel lant  ' s 

I n i t i a l  Brief  a t  page 11) .  On January 14 ,  1983 P e t i t i o n e r  

( the  S t a t e  of F lor ida)  a s  Appellee f i l e d  i t s  Answer B r i e f .  

Oral argument was s e t  f o r  Ju ly  5 ,  1983. 

The F i f t h  D i s t r i c t  Court of Appeal i s sued  an opinion 

i n  t h i s  cause and f i l e d  i t  on December 15, 1983. The holding 

of the  opinion aff i rmed the  convict ion and sentence f o r  the  

robbery b u t  reversed the  convict ion f o r  the  grand t h e f t  count. 

On December 15, 1983 P e t i t i o n e r  f i l e d  a motion f o r  rehear ing  

i n  t h i s  cause.  By an  order  of January 10 ,  1984 the  F i f t h  

D i s t r i c t  Court of Appeal denied P e t i t i o n e r ' s / A p p e l l e e t s  Motion a f o r  Rehearing. This p e t i t i o n  on j u r i s d i c t i o n  for c e r t i o r a r i  

t o  t h i s  Honorable Court follows, 
-2-  



STATEMENT OF THE FACTS 

The F i f t h  D i s t r i c t  Court of Appeal's opinion 

rendered i n  Rodrique'z. v. '  'S tate ,  - ' So. 2d - , (F la .  5 th  

DCA 1983) [8 F Z W  29051 i s  quoted d i r e c t l y  t o  demonstrate i t s  

holding on the  i s sue  of  whether the re  could be a separa te  

conviction fo r  the  grand t h e f t  : 

Since the re  was only one 
taking of property i n  the  in-  
s t a n t  case ,  the  underlying t h e f t  
was a necessa r i l  l e s s e r  included 
offense of the  c h arged robbery. 
Once t he  underlying t h e f t  con- 
v i c t i o n  i s  used t o  support ~ o d r i q u e z '  
conviction f o r  robbery, t h a t  same 
t h e f t ,  even i n  a g rea te r  degree, 
cannot be used f o r  an independent, 
cumulative convict ion and sentence 
-- i n  the absence of a c l e a r  l eg i s -  
l a t i v e  i n t e n t  t o  the contrary .  
Hunter, Whalen, ALbernaz. 
T s  cour t  previously has recog- 
nized t h a t  the  underlying t h e f t  of - - 
property supporting a conviction of 
robbery, even though t h a t  t h e f t  may 
be grand t h e f t ,  i s  a necessariLy 
l e s s e r  included offense of the  robbery. 
Perkins v.  Williams, 424 So.2d 990 

F la .  5 th  DC Castleberry v. 
i t a t e .  402 s?.::8?hil ( F l a .  5 th  DCA 
1-981)review denied, 412 So. 2d 470 
(Fla .  1982).  See a l so  McClendon v .  
s t a t e ,  372' SO .%1161(F'la. 1 s t  DCA 
19. 

The F i f t h  D i s t r i c t  he ld  t h a t  t he  grand t h e f t  was a l e s s e r  in -  

cluded of the  robbery charge even though the  value of the cash 

r e g i s t e r  was not  a p a r t  of the information i n  Count I ( t ha t  i s  

the  robbery charge) and the value was a l leged i n  the  grand 

t h e f t  count (R 50) . 



THERE IS EXPRESS AND DIRECT CONFLICT 
BETWEEN THE CASE OF RODRIQUEZ V. STATE, 

SO. 2D (FLA. STH DCA 

V .  STATE. 415 S0.2D 1365 (FIX.=, m. STATE, 385 ~ 0 . 2 d  1168 (FLA. 
IST DCA 1980) AflD HALEY V.  STATE, 315 
S0.2D 525 (FLA. 2D DCA 1 9 / 5 ) .  

The F i f t h  D i s t r i c t  Court  o f  Appeal i n  Rodriquez v. 

S t a t e  
-9 - So. 2d - (F l a .  5 t h  DCA 1983) [8  FLW 29051 h e l d  t h a t  

Respondent cou ld  n o t  be convic ted  (and t h e r e f o r e  n o t  sentenced)  

f o r  a second count  o f  grand t h e f t  where t h e  same p rope r ty  w a s  

a l l e g e d  t o  be t h e  s u b j e c t  of  a robbery i n  t h e  f i r s t  coun t .  

This  Court h e l d  i n  Borges v. S t a t e ,  415 So.2d 1265 ( F l a .  

1982) under §775.021(4) - F l a .  - S t a t .  (1981) a defendant  cou ld  

b e  convic ted  and sen tenced  on a n  armed bu rg l a ry  (§810.02(2) 

(b)  -- F l a .  S t a t .  (1981),  pos ses s ion  o f  bu rg l a ry  t o o l s  (pursuant  

t o  5810.06 - -  F l a .  S t a t .  (1981)) ,  pos ses s ion  of a f i r e a r m  by a  

convic ted  f e l o n  (pursuant  t o  5790.23 --  F l a .  S t a t .  (1981)) ,  and 

c a r r y i n g  a  concealed weapon (pursuant  t o  5790.01 -- F l a .  S t a t .  

(1981)) .  This  Honorable Court h e l d ,  s i n c e  a l l  t h e s e  crimes 

r e q u i r e  d i s t i n c t  elements which t h e  o t h e r  crime d i d  n o t ,  t h e  

defendant  cou ld  be conv ic t ed  and sentenced on a l l  crimes 

s e p a r a t e l y  even though a l l  t h e s e  crimes a r o s e  o u t  o f  t h e  same 

c r i m i n a l  i n d i d e n t .  The same ho ld ing  and reasoning  w a s  reached 

i n  Z i e g l e r  v .  S t a t e ,  385 So.2d 1168 ( F l a .  1st DCA 1980) .  I n  

Z i e g l e r ,  t h e  conv ic t ion  and sen tence  w a s  a f f i rmed  where t h e  



a defendant possessed a shor t -barre led  shotgun (pursuant t o  

5790.221 - -  Fla .  S t a t .  (1979)) and was convicted f o r  possession 

of a f i rearm by a convicted f e lon  (pursuant t o  5790.23 @. 

S t a t .  (1981) based upon possession of  t h a t  same shotgun. 

The holding of the F i f t h  D i s t r i c t  i n  the  Rodriquez 

case i k i  

. . .  t h e  underlying t h e f t  of 
property supporting a convict ion 
of robbery, even though t h a t  t h e f t  
be grand t h e f t ,  i s  a necessa r i ly  
l e s s e r  included offense of t he  
robbery. 

This holding i s  i n  express and d i r e c t  c o n f l i c t  with the  decis ion 

i n  Haley v .  S t a t e ,  315 So.2d 525 (Fla.  2d DCA 1975). I n  Haley 

the  defendant was charged with robbery. The jury convicted 

a Haley of grand larceny.  The Second D i s t r i c t  acknowledged t h a t  

t he  evidence showed more than $100 was taken from the  v ic t im 

but  the  information did not  a l l e g e  s p e c i f i c  va lue .  The Second 

D i s t r i c t  he ld  t h a t  under Brown v .  S t a t e ,  206 So.2d 377 (Fla.  

1968) one could be convicted of a l e s s e r  included although t h a t  

l e s s e r  included was not  an e s s e n t i a l  element of the crime. 

(This i s  what i s  known a s  a Brown category IV l e s s e r  included).  

The Second D i s t r i c t  pointed out  t h a t  t h e  robbery information 

d id  no t  put  t he  value \of t he  property s t o l e n  i n  the  accusatory 

pleading. Since grand t h e f t  was no t  a necessa r i ly  l e s s e r  in-  

cluded of the  robbery t he  defendant 's  convict ion was reversed 

and reduced to  p e t i t  larceny,  s i nce  larceny was a necessa r i ly  

included element i n  t he  charge of robbery. (emphasis suppl ied) .  

In  Rodriquez, Count I does not  a l l e g e  any value and i t  i s  



submitted t h a t  t h e r e  i s  c o n f l i c t  between t h e s e  two cases  be- 

cause t h e  F i f t h  D i s t r i c t ' s  opinion n a i n t a i n s  t h a t  grand t h e f t  

can be a l e s s e r  included of robbery even though t h e  va lue  i s  

no t  i n  t h e  accusatory pleading of t h e  robbery count,  which 

would be necessary under t h e  Haley dec is ion .  

This same i s s u e  i s  now c e r t i f i e d  t o  t h e  Supreme Court 

i n  Getz v .  S t a t e ,  428 So.2d 254 (Fla .  1st DCA 1982).  I n  Getz, 

t h e  ques t ion  c e r t i f i e d  was whether a defendant could be given 

sepa ra te  judgment and sentence f o r  t h e f t  of a f i rearm a s  w e l l  

a s  p e t i t  t h e f t  a r i s i n g  o u t  of a s i n g l e  burg la ry ,  when t h e  t h e f t  

s t a t u t e  r e q u i r e s  proof of d i f f e r e n t  elements f o r  convic t ions  

under t h e  var ious subsec t ions  of  t h e  s i n g l e  c r imina l  s t a t u t e .  

Conf l i c t  c e r t i o r a r i  was granted  t o  both s i d e s  i n  Vause v .  S t a t e ,  

a 424 So.2d 52 (Fla .  1st DCA 1982) where the  i s s u e  was whether 

m u l t i p l e  sentences f o r  t h i r d  degree murder, shoot ing i n t o  an  

occupied v e h i c l e ,  use of a f i r ea rm i n  a fe lony,  and mandatory 

minimum f o r  possessing of  a f i r ea rm while  committing a fe lony 

a r e  proper .  Again i n  Por tee  v.  S t a t e ,  392 So.2d 314 (F la .  2d 

DCA 1980) t h i s  Court w i l l  o r  very r e c e n t l y  has looked i n t o  t h e  

i s s u e  of whether s e p a r a t e  sentences can be imposed f o r  both  

t h e  s a l e  and possession of t h e  same c o n t r o l l e d  substance.  

Oral  argument was o r  was s e t  t o  be heard by t h i s  Honorable 

Court on December 8 ,  1983 i n  t h e  case  of S t a t e  v .  Brown, 427 

So.2d 791 (Fla .  3d DCA 1983) where t h e  i s s u e  i s  whether a 

defendant can be convicted and sentenced f o r  t h e  s e p a r a t e  crimes 

of  ca r ry ing  a f i r ea rm and robbery wi th  a f i r ea rm.  P e t i t i o n e r  

• would submit t h a t  due t o  t h e s e  express  and d i r e c t  c o n f l i c t  wi th  

-6- 



a t he  l i s t e d  cases  along wi th  t h e  o the r  cases  t h a t  a r e  before  

t h i s  Honorable Court t o  r e so lve  t h i s  same i s s u e ,  t h e  Rodriquez 

dec is ion  should be reviewed. 



COXCLUS I O N  

Based on t h e  argument and a u t h o r i t i e s  c i t e d  h e r e i n ,  

P e t i t i o n e r  r e s p e c t f u l l y  prays t h i s  Honorable Court e x e r c i s e  

i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  i n  t h i s  cause .  
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