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STATEMENT OF THE CASE - AND OF THE FACTS 

Respondent Rene Rodriquez (here in  a f t e r  r e f e r r e d  t o  

as  Respondent) was charged by information wi th  t h e  following 

two counts:  

1. ROBBERY- . . . Rene Ramous Rod- 
r iquez . . .  Did i n  v i o l a t i o n  of 
F lo r ida  S t a t u t e s  812.13 (2 )  (c) 
by f o r c e ,  v io lence ,  a s s a u l t  o r  
p u t t i n g  i n  f e a r ,  take away from 
t h e  person o r  custody of Amanda 
Carter  c e r t a i n  proper ty ,  t o  w i t :  
a cash r e g i s t e r ,  un i t ed  s t a t e s  
money c u r r e n t ,  and a lcoho l i c  
beverages,  t h e  property of 
Amanda Car te r ,  a s  owner o r  cus- 
todian  t h e r e o f .  

2. GRAND THEFT SECOND DEGREE . . .  
Rene Ramous Rodriquez . . . did ,  i n  
v i o l a t i o n  of F lo r ida  S t a t u t e s  812. 
014, knowingly o b t a i n  o r  use,  o r  
endeaver t o  ob ta in  o r  use a cash 
r e g i s t e r  of a va lue  of one hun- 
dred d o l l a r s  ($100) o r  more, t h e  
property of another ,  t o  w i t :  Amanda 
Car te r  as  owner o r  custodian thereof  
wi th  t h e  i n t e n t  t o  permantly deprive 
s a i d  owner o r  custodian of a r i g h t  
t o  property of b e n e f i t  t h e r e  from, 
and t o  appropr ia te  t h e  property 
t o  t h e i r  own use o r  t h e  person 
not  e n t i t l e d  t h e r e t o .  (R 27).  

A jury t r i a l  was conducted as t o  both these  counts 

and the  ju ry  re turned  v e r d i c t s  of g u i l t y  of both counts as  

charged (R 57-58) . The Respondent was adjudica ted  g u i l t y  of 

both t h e  robbery and t h e  grand t h e f t  (R 59).  The cour t  sen- 

tneced Respondent t o  a term of f i v e  years  on count one ( t h e  

robbery) but s p e c i f i c a l l y  s t a t e d  i n  i t s  sentence t h a t  i t  

would not  sentence Respondent a s  t o  count two, t h e  grand 

t h e f t  (R 74-75, 77) . 



Respondent appealed and one of h i s  po in t s  presented  

t o  t h e  F i f t h  D i s t r i c t  was whether o r  not  t h e  t r i a l  cour t  

could have entered  a  convict ion on t h e  robbery as  we l l  as  t h e  

grand t h e f t  where t h e  property i n  quest ion was both t h e  sub- 

j e c t  of robbery and grand t h e f t .  

The F i f t h  D i s t r i c t  i n  i t s  opinion of Rodriquez v .  

S t a t e ,  443 So. 2d 236 (Fla .  5 t h  DCA 1983) aff i rmed t h e  judg- 

ment and sentence with the  exception of revers ing  t h e  con- 

v i c t i o n  on count two ( t h e  grand t h e f t  count) .  I n  holding 

t h a t  grand t h e f t  was a  l e s s e r  included of fense  of robbery,  

t h e  F i f t h  D i s t r i c t  explained: 

I n  t h e  i n s t a n t  case ,  we do no t  
f i n d  any provis ion  i n  t h e  rob- 
bery o r  t h e f t  s t a t u t e s  t o  in-  
d i c a t e  t h e  expression of a  leg-  
i s l a t i v e  i n t e n t  t h a t  punishments 
t h e r e f o r  a r e  t o  be  cumulative. 

Since t h e r e  was only one tak ing  
of property i n  t h e  i n s t a n t  case ,  
t h e  underlying t h e f t  was a  nec- 
c e s a r i l y  l e s s e r  included of fense  
of t h e  charged robbery. Once 
t h e  underlying t h e f t  convict ion 
i s  used t o  support  Rodriquez' 
convict ion f o r  robbery,  t h a t  
same t h e f t ,  even i n  a  g r e a t e r  
degree,  cannot be  used f o r  an 
independant, cumulative convict ion 
and sentence - i n  t h e  absence of 
a  c l e a r  l e g i s l a t i v e  i n t e n t  t o  t h e  
cont rary .  ( c i t a t i o n s  omitted) 443 
So. 2d a t  239. 

P e t i t i o n e r  a f t e r  rece iv ing  t h e  F i f t h  D i s t r i c t  

Court Appeal's opinion i n  Rodriquez, f i l e d  a  motion f o r  re- 

@ hearing which was denied. P e t i t i o n e r  then f i l e d  a  j u r i s -  



d i c t i o n a l  b r i e f  seeking t h i s  Honorable Cour t ' s  review of t h e  

case pursuant t o  F la .  R .  App. P.  9.030(a) (2) (A) ( i v )  (express 

and d i r e c t  c o n f l i c t  wi th  t h e  dec is ion  of another d i s t r i c t  

cour t  of appeal o r  of t h e  Supreme Court on t h e  same quest ion 

on law). The cases P e t i t i o n e r  c i t e d  c o n f l i c t  wi th  were 

Borges v .  S t a t e ,  415 So.2d 1265 (F la .  1982), Ziegler  v .  S t a t e ,  

385 So.2d 1168 (F la .  1st DCA l980) ,  and Haley v .  S t a t e ,  315 

So.2d 525 (F la .  2d DCA 1975). Based upon P e t i t i o n e r ' s  j u r i s -  

d i c t i o n a l  b r i e f ,  t h i s  Honorable Court granted t h e  r e l i e f  

sought.  P e t i t i o n e r ' s  b r i e f  on t h e  mer i t s  follows : 

'AS of t h i s  da te  no response was f i l e d  t o  P e t i t i o n e r ' s  j u r i s -  
d i c t i o n a l  b r i e f  t o  t h i s  Honorable Court. 



POINT 

A SEPARATE JUDGMENT AND SENTENCE 
MAY BE ItPOSED FOR THE SAME TRANS- 
ACTION FOR ROBBERY (SECTION 812.13 
( I ) ,  FLORIDA STATUTES (1981) AND 
FOR GRAND THEFT (SECTION 812.014(2) 
(b) , FLORIDA STATUTES (1981) BH- 
CAUSE EACH OFFENSE HAS AN ELEMENT 
THAT THE OTHER DOES NOT AND PUR- 
SUANT TO THE STATUTORY SCHEME THE 
LEGISLATURE INTENDED THAT EACH 
OFFENSE SHOULD BE PUNISHED SEPARATELY. 

ARGUMENT 

This Honorable Court has very recen t ly  decided two 

cases which involve the  i s s u e  of whether sepa ra te  judgment 

and sentence may be imposed under d i f f e r e n t  s t a t u t e s  with 

d i f f e r i n g  elements where a l l  t h e  cr iminal  offenses  were based 

upon one s i n g l e  t r a n s a c t i o n .  I n  S t a t e  v .  Baker, So.2d 

(F la .  1974) [9 FLW 2091-(Supreme Court Case No. 63,807) - 
a defendant p lead  and was sentenced separa te ly  f o r  aggravated 

a s s a u l t  pursuant t o  5 784.021(1) ( a ) ,  --  F l a .  S t a t .  (9179) (count 

one),  armed robbery pursuant t o  5 812.13 (2) ( a ) ,  -- F l a .  S t a t .  

(1979) (count two), and attempted murder pursuant t o  5 777. 

011, 777.04(1), and 782.04(1) ( a ) ,  --  F l a .  S t a t .  (1979) (count 

t h r e e ) .  The defense i n  Baker maintained t h a t  he could be 

sentenced only on one of t h e  above offenses  because t h e s e  

crimes involved only one s i n g l e  t r a n s a c t i o n .  I n  Baker v .  

S t a t e ,  431 So. 2d 263 ( F l a .  5th DCA 1983), t h e  F i f t h  C i s t r i c t  

he ld  t h a t  t h e  aggravated a s s a u l t  (count one) was indeed a 

l e s s e r  included of fense  of t h e  armed robbery (count two). 

The Supreme Court i n  revers ing  t h e  F i f t h  D i s t r i c t  Court of 



Appeal i n  Baker maintained t h a t  t h e  defendant could indeed 

be sentenced f o r  both the  aggravated a s s a u l t  and the  armed 

robbery. This Honorable Court explained: 

For double j eopardy purposes 
t h i s  cour t  i s  bound t o  consider 
only t h e  s t a t u t o r y  elements of 
t h e  o f fenses ,  no t  the  a l l e g a t i o n s  
o r  proof i n  a p a r t i c u l a r  case .  
Where an of fense  i s  no t  a nec- 
e s s a r i l y  l e s s e r  included o f fense ,  
based upon i t s  s t a t u t o r y  elements, 
the  i n t e n t  of t h e  l e g i s l a t u r e  
c l e a r l y  i s  t o  provide f o r  sepa ra te  
convict ions and punishments f o r  
two o f fenses .  [9 FLW a t  209-2101 

This case ,  however, was reversed on o the r  grounds ( i . e .  t h e  

t r i a l  court  could no t  impose a consecutive mandatory t h r e e  

year  sentence f o r  of fenses  a r i s i n g  ou t  of t h e  same i n c i d e n t ) .  

Again t h i s  same i s s u e  was addressed i n  a more re- 

cent  opinion of t h i s  Honorable Court i n  Gibson v .  S t a t e ,  

So.2d - (Fla .  1984) [9 FLW 2341 -(Supreme Court Case No. 

61,325).  I n  Gibson t h e  defendant was charged with robbery 

while armed ( $  812.13(2) ( a ) ,  --  Fla .  S t a t .  (1977) and used'%,or 

d isp lay  of a f i rearm during the  commission of a felony 

( s  790.07(2),  - -  Fla .  S t a t .  (1977)).  I n  Gibson t h i s  cour t  

r e f e r r e d  t o  Borges v.  S t a t e ,  415 So.2d 1265, (F la .  1982) and 

r e i t e r a t e d  t h e  reasoning of Borges . This reasoning was t o  

t h e  e f f e c t  t h a t  t h e  cour t  must look t o  t h e  s t a t u t o r y  elements 

of t h e  of fense  r a t h e r  than t h e  a l l e g a t i o n s  and the  charging 

instrument o r  t h e  f a c t u a l  elements o r  ev ident ia ry  proof pre- 

sented  a t  t i i a l .  I n  Gibson t h i s  Honorable Court he ld  t h a t  

t h e  robbery s t a t u t e  requi red  an elemdnt t h a t  t h e  accused 



c a r r y  a f i r e a r m  o r  o t h e r  deadly weapon. But i n  t h e  count 

charging use  o r  d i s p l a y  of  a f i r e a r m  dur ing a commission of 

a f e l o n y ,  a c r u c i a l  element i s  t h a t  t h e  o f f ende r  d i s p l a y ,  u se ,  

o r  a t tempted o r  t h r e a t e n  t o  u se  a f i r e a r m  dur ing  t h e  cormnis- 

s i o n  of  a f e l o n y .  C lea r ly  t h e  robbery count d i d  n o t  need t o  

prove t h e s e  l a t t e r  a l l e g a t i o n s ;  on ly  t h a t  t h e  of fender  w a s  

c a r r y i n g  a f i r e a r m  dur ing  t h e  robbery.  Therefore  each s t a -  

t u t o r y  d e f i n i t i o n  conta ined  a t  l e a s t  one c o n s t i t u e n t  element 

t h a t  t h e  o t h e r  d id  n o t .  Ergo, i t  w a s  in tended  by t h e  l e g i -  

s l a t u r e  t h a t  each s t a t u t e  could b e  t h e  b a s i s  of  a p rosecu t ion  

and subsequent punishment even though bo th  were based on a 

s i n g l e  a c t  o r  c l o s e l y  connected group of a c t s .  [9 FLW 2351 

Under t h e  reasoning  o f  Gibson, sup ra  and Missour i  

• v .  Hunter,  U.S. 103 S .C t .  673, 74 L.Ed.2d 535 (1983) 

i t  i s  c l e a r  t h a t  double jeopardy does n o t  p r o h i b i t  t h e  r e -  

spondent from r e c e i v i n g  two s e p a r a t e  sen tences  f o r  two sep- 

a r a t e  o f f ensed  where each o f f e n s e  con ta ins  an element t h a t  

t h e  o t h e r  does n o t .  The United S t a t e s  Supreme Court i n  

Hunter,  sup ra  main ta ined  t h a t  where t h e  l e g i s l a t u r e  i n t ended  

t h a t  punishments f o r  v i o l a t i o n s  of s e p a r a t e  s t a t u t e s  b e  

cumulat ive ,  double jeopardy would n o t  b e  a b a r  t o  such a 

p r a c t i c e .  P e t i t i o n e r  submits  t h a t  a l though t h e  F i f t h  D i s -  

t r i c t  Court o f  Appeal ' s  op in ion  i n  Rodriquez does n o t  p u t  

i t s  main emphasis on double jeopardy r a t h e r  t h e  s t a t u t o r y  

i n t e n t i o n  of  t h e  l e g i s l a t u r e ,  t h e r e  i s  no S t a t e  o r  Fede ra l  

C o n s t i t u t i o n a l  b a r  under t h e  double jeopardy c l a u s e  i n  having 



separa te  convict ion (o r  sentence) f o r  both of fenses  ( i . e .  

robbery and grand t h e f t )  . 
I n  Haley v .  S t a t e ,  315 So. 2d 525 (Fla .  2d DCA 1975) 

t h e  defendant was charged wi th  robbery. The robbery in fo r -  

mation d id  not  a l l e g e  value as  t o  t h e  property taken nor  

was t h e  property designated as  a s p e c i f i c  type ( e . g .  a f i r e -  

arm o r  a f i r e  extinquisher) under the  grand t h e f t  s t a t u t e .  

The jury  re turned  a v e r d i c t  of grand larceny.  The Sdcond 

D i s t r i c t  i n  revers ing  t h i s  convict ion acknowledged t h a t  t h e  

proof showed t h a t  a hundred d o l l a r s  ($100) o r  more of pro- 

pe r ty  was taken from the  v ic t im bu t  t h e  information d id  not  

a l l e g e  any s p e c i f i c  va lue .  The Second D i s t r i c t  he ld  t h a t  

s i n c e  grand t h e f t  was not  a n e c e s s a r i l y  l e s s e r  included 

of fense  of t h e  robbery t h e  defendant 's  convict ion had t o  be 

reversed and reduced t o  p e t i t  l a rceny,  s i n c e  larceny was a 

necessa r i ly  l e s s e r  included element i n  the  robbery informa- 

t i o n .  I n  c o n t r a s t  t o  t h i s  holding t h e  F i f t h  D i s t r i c t  Court 

i n  t h e  case a t  b a r  (Rodriquez) he ld :  

Since t h e r e  was only one taking 
of  property i n  t h e  i n s t a n t  case 
the  underlying t h e f t  was a nec- 
e s s a r i l y  l e s s e r  included of fense  
of t h e  charged robbery. Once 
t h e  underlying t h e f t  convici ton 
i s  used t o  support  Rodriquez' 
convict ion f o r  robbery, t h a t  same 
t h e f t ,  even i n  a g r e a t e r  degree 
cannot be used f o r  an independant 
cumulative convict ion and sentence- 
i n  the  absence of a c l e a r  l e g i -  
s l a t i v e  i n t e n t  t o  t h e  cont rary .  
( c i t a t i o n s  omitted) 443 So. 2d a t  
239. 



The r u l e  i n  Haley i s  t h a t  grand t h e f t  i s  no t  a necessa r i ly  

l e s s e r  included of fense  of t h e  robbery i n  c l e a r  c o n t r a s t  t o  

the  holding announced i n  Rodriquez by t h e  F i f t h  D i s t r i c t  Court 

of Appeal. I f  t h e  Rodriquez case  i s  upheld by t h i s  Honor- 

ab le  cour t  i t  would s e r i o u s l y  ques t ion  t h e  v a l i d i t y  of  Haley 

i f  not  i m p l i c i t l y  over ru le  Haley a l l  t oge the r .  By over- 

r u l i n g  Haley t h i s  Honorable Court would be author iz ing  a 

defendant t o  be convicted of grand t h e f t  a s  a n e c e s s a r i l y  

l e s s e r  included o f fense  of robbery even though t h e  robbery 

information d id  no t  a l l e g e  t h e  va lue  of t h e  proper ty .  I n > o t h e r  

words a defendant could be  convicted of an of fense  which does 

not  conta in  a l l  t h e  e s s e n t i a l  elements.  P e t i t i o n e r  i s  con- 

f i d e n t  t h a t  t h i s  Honorable Court would not  allow such a r e -  

s u l t .  

The F i f t h  D i s t r i c t  Court i n  Rodriquez a l s o  main- 

t a ined :  

I n  the  i n s t a n t  case ,  we do no t  
f i n d  any provis ion  i n  t h e  rob- 
bery o r  t h e f t  s t a t u t e s  t o  in-  
d i c a t e  expression of a l e g i -  
s l a t i v e  i n t e n t  t h a t  punishments 
t h e r e f o r e  a r e  t o  be cumulative. 
443 So. 2d a t  236. 

I n  Rife  v .  S t a t e ,  So.2d - - (Fla .  2d DCA 1984) [ 9  FLW 6371 

t h e  Second D i s t r i c t  maintained t h a t  under 5 812.025, F la .  

S t a t .  (1981) a defendant could not  be convicted of grand 

t h e f t  and deal ing i n  s t o l e n  proper ty  based on one scheme o r  

course of conduct. I n  t h e  case  a t  b a r  t h e r e  i s  no such s t a -  

t u t o r y  l i m i t a t i o n .  Rather t h e  s t a t u t o r y  scheme and comensu- 



r a t e  p e n a l t i e s  would i n d i c a t e  t h a t  the re  indeed i s  a leg-  

i s l a t i v e  i n t e n t  t o  have separa te  judgments and sentences 

imposed f o r  robbery and grand t h e f t .  

Judge Cowart i n  h i s  d i s s e n t  i n  Rodriquez supported 

t h e  l a t t e r  content ion by w r i t i n g  the  fol lowing:  

The l e g i s l a t i v e  i n t e n t  i s  t h a t  
(1) one may choose t o  wrongfully 
take property of l i t t l e  value 
( p e t i t  t h e f t )  a t  a small  penal ty 
o r  ( 2 )  property of g r e a t e r  va lue  
o r  of s p e c i a l  charac ter  a g r e a t e r  
penal ty  (grand t h e f t )  o r  (3) pro- 
pe r ty  of l e s s  value by fo rce  
(robbery) a t  an even g r e a t e r  pen- 
a l t y  and t h a t  (4) when one wrong- 
f u l l y  takes property of g r e a t e r  
value o r  of s p e c i a l  cha rac te r  b~ 
f o r c e  t h e  wrongful a c t  i s  doubly 
aggravated and t h e  of fender should 
face  t h e  p e n a l t i e s  provided f o r  
both aggravated of fenses  (robbery 
and grand t h e f t )  because of the  
va lue  o r  s p e c i a l  charac ter  of the  
property involved and because of 
t h e  fo rce  involved i n  i t s  tak ing .  
(emphasis not  suppl ied)  443 So. 2d 
a t  248. 

P e t i t o n e r  would make one more a d d i t i o n  t o  t h i s  l e g i s l a t i v e  

scheme a s  de l inea ted  i n  t h e  quote above. Sec t ion  812.014(2) 

( a ) ,  --  Fla .  S t a t .  (1981) makes t h e  t h e f t  of property of twenty 

thousand d o l l a r s  ($20,000) o r  g r e a t e r  a felony of t h e  second 

degree. By t h e  major i ty  reasoning i n  the Rodriquez opinion 

t h i s  of fense  (grand t h e f t  of t h e  f i r s t  degree) i s  l ikewise  

a l e s s e r  included of fense  of s t rong armed robbery whether 

o r  not  any value i s  a l l eged  i n  t h e  s t rong  armed robbery 

information. Following t h i s  same l o g i c  a p e r p e t r a t o r  who 

des i res  t o  ob ta in  property of twenty thousand d o l l a r s  



($20,000) o r  g r e a t e r  and who i s  considering e i t h e r  s t e a l i n g  

t h a t  property o r  commiting a robbery t o  ob ta in  t h a t  property 

would face  no g r e a t e r  penal ty  under each i l l e g a l  opt ion .  It 

i s  inconceivable  t h a t  t h e  mere t h e f t  of property t h a t  has a 

va lue  of twenty thousand d o l l a r s  ($20,000) o r  g r e a t e r  would 

be tantamount t o  robbery of t h a t  same property v i s  a v i s  

l e g i s l a t i v e  p e n a l t i e s .  Surely t h e  l e g i s l a t u r e  intended f o r  

a p e r p e t r a t o r  t o  rece ive  a g r e a t e r  penal ty  f o r  robbing a v ic -  

t i m  of property a s  opposed t o  merely s t e a l i n g  t h a t  same pro- 

pe r ty .  

As Judge Cowart noted i n  h i s  d i s s e n t  i n  Rodriquez 

robbery contains  t h e  element of fo rce ,  v io lence ,  a s s a u l t ,  o r  

pu t t ing  i n  f e a r .  The "force element" i s  not  an e s s e n t i a l  

element of grand t h e f t .  On t h e  o t h e r  hand, s t a t u t o r y  grand 

t h e f t  has an element of a g r e a t e r  va lue  o r  s p e c i f i c  chara- 

t e r  which i s  not  an element of robbery. Judge Cowart con- 

cluded : 

Therefore each of fense  does have 
a t  l e a s t  one element the  o t h e r  
of fense  does not  have. Accordingly, 
n e i t h e r  i s  a t r u e  o r  n e c e s s a r i l y  
l e s s e r  included of fense  of t h e  o t h e r .  
( footnotes  omitted) 443 So.2d a t  246. 

Judge Cowart's ana lys i s  lzas been adopted by t h i s  Honorable 

Court i n  Baker, supra [9 FLW 2091. It i s  c l e a r  t h a t  t h e  

ana lys i s  and reasoning of Judge Cowart's d i s s e n t  i s  now t h e  

law i n  t h e  S t a t e  of F lo r ida .  Accordingly t h i s  Honorable 

Court should reve r se  t h e  major i ty  opinion i n  Rodriquez 

and r e i n s t a t e  t h e  convict ion f o r  count two, t h e  grand t h e f t  



i n  t h i s  cause. 



CONCLUSION 

Based on t h e  arguments and a u t h o r i t i e s  presented 

he re in ,  P e t i t i o n e r  r e s p e c t f u l l y  prays t h i s  Honorable Court 

r eve r se  t h e  dec is ion  of t h e  D i s t r i c t  Court of Appeal of t h e  

S t a t e  of F lo r ida ,  F i f t h  D i s t r i c t .  
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